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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  925 
(FV92-925-1 IFR] 

Grapes  Grown  in  Designated  Area  of 
Southeastern  California;  Increase  in 

1992  Fiscal  Year  Expenses  and 
Expenses  and  Assessment  Rate  for 

1993  Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
increases  expenditures  for  the  1992 
fiscal  year  and  authorizes  expenditures 
and  establishes  an  assessment  rate  for 
the  1993  fiscal  year  as  established  under 
Marketing  Order  No.  925  for  California 
desert  grapes.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers.  These  actions  are  needed 
in  order  for  the  California  Desert  Grape 
Administrative  Committee,  which  is 
responsible  for  local  administration  of 
the  order,  to  have  sufficient  funds  to 
meet  the  expenses^of  operating  the 
program.  Expenses  are  incurred  on  a 
continuous  basis. 

DATES:  Section  925.211  is  effective  on 
February  18, 1993  and  applies  to  the 
1992  fiscal  period  which  began  on 
January  1, 1992.  Section  925.212  is 
effective  on  February  18, 1993  and 
applies  to  the  1993  fiscal  period  which 
began  on  January  1, 1993.  Comments 
which  are  received  by  March  22, 1993 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456, 


Washington,  DC  20090-6456. 

Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  8nd 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  or  Britthany  E.  Beadle, 
MOAB,  F&V,  AMS,  USDA,  P.O.  Box 
96456,  room  2522-S,  Washington,  DC 
20090-6456;  telephone:  (202)  720-2431; 
or  690-0992. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  No.  925  (7  CFR  part 
925),  as  amended,  regulating  the 
handling  of  California  desert  grapes. 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act.” 

This  interim  final  rule  has  been 
reviewed  by  the  U.S.  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  desert  grapes  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
be  made  applicable  to  all  assessable 
grapes  during  the  1993  fiscal  year, 
beginning  on  January  1, 1993.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 


equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
interim  final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjects  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  desert  grapes  subject  to  regulation 
under  this  marketing  order  and 
approximately  90  producers  of  desert 
grapes.  Small  agricultural  producers 
nave  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  desert  grapes 
may  be  classified  as  small  entities. 

The  desert  grape  marketing  order 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  shall  apply  to  all 
assessable  desert  grapes  handled  from 
the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
California  Desert  Grape  Administrative 
Committee  (CDGAC)  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  CDGAC  are  handlers 
and  producers  of  desert  grapes.  They  are 
familiar  with  the  CDGAC’s  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  desert  grapes.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
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produce  sufficient  income  to  pay  the 
committee’s  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
committee  shortly  before  a  season  starts, 
and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  CDGAC  met  on  September  10, 
1992,  and  unanimously  recommended 
that  the  1992  budget  be  increased  by 
$5,000  to  cover  expenses  of  a  grape 
skeletonizer  research  project.  This  will 
increase  the  previously  authorized 
budget  from  $55,100  to  $60,100.  No 
increase  in  the  assessment  rate  is 
necessary  because  adequate  reserve 
funds  are  available  to  cover  additional 
expenses. 

The  CDGAC  also  met  on  November  5, 
1992,  and  unanimously  recommended 
expenditures  of  $178,600,  and  an 
assessment  rate  of  $0.02  per  22-pound 
container  for  the  1993  fiscal  year.  This 
is  a  $118,600  increase  in  expenditures 
and  a  $0.0175  increase  in  the 
assessment  rate  from  the  1992  fiscal 
year  budget. 

Major  expenditures  for  the  1993  fiscal 
year  budget  are  $85,000  for  the 
University  of  Riverside’s  research 
projects  relating  to  agricultural  products 
grown  and  produced  in  the  Coachella 
Valley,  and  $14,000  for  a  research 
project  on  the  Western  Grapeleaf 
Skeletonizer. 

In  comparison,  1992  fiscal  year 
budgeted  expenditures  were  $60,100, 
and  the  assessment  rate  was  $0.0025  per 
lug.  Major  expenditures  were  for 
research,  salaries,  and  rent. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  cm 
a  substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
CDGAC  and  other  available  information, 
it  is  found  that  this  rule  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prim  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 


publication  in  the  Federal  Register 
because: 

(1)  The  CDGAC  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis; 

(2)  The  1993  fiscal  year  for  the 
CDGAC  begins  on  January  1, 1993,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  desert  grapes 
handled  during  the  fiscal  year;  and 

(3)  This  interim  final  rule  provides  a 
30-day  comment  period,  and  all 
comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements,  Grapes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  925  is  amended  as 
follows: 

PART  925 — GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Note:  These  sections  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  Section  925.211  is  added  to  read  as 
follows: 

$925,211  Expenaaa  and  aasaaamant  rate. 

Expenses  of  $60,100  by  the  California 
Desert  Grape  Administrative  Committee 
are  authorized  and  an  assessment  rate  of 
$0.0025  per  lug  of  grapes  is  established 
for  the  fiscal  period  ending  December 
31, 1992.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

3.  A  new  §925.212  is  added  to  read 
as  follows: 

§  925.212  Expenaaa  and  aeMMment  rate. 

Expenses  of  $178,600  by  the 
California  Desert  Grape  Administrative 
Committee  are  authorized  and  an 
assessment  rate  of  $0.02  per  lug  of 
grapes  is  established  for  the  fiscal  year 
ending  on  December  31, 1993. 
Unexpended  funds  from  the  1692  fiscal 
year  may  be  carried  over  as  a  reserve. 

Dated:  February  11, 1993. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division . 
(FR  Doc.  93-3714  Filed  2-17-93;  8:45  am] 

BtUJNa  CODE  9410-03-41 


7  CFR  Pert  1106 

[DA-92-39] 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Order  Suspending  Certain 
Provisions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Suspension  of  rule. 


SUMMARY:  This  document  suspends  from 
the  Southwest  Plains  order  for  the 
months  of  January  through  August  1993 
the  shipping  standards  for  supply  plants 
that  were  pooled  during  the  preceding 
September.  Also  suspended  for  calendar 
years  1993  and  1994  are  the  limits  on 
the  percentage  of  the  supply  plant 
shipping  standard  that  may  be  met  by 
considering  diverted  milk  to  be  a 
qualifying  shipments  from  the  supply 
plant.  This  suspension  was  requested  by 
Kraft  General  Foods,  Inc.,  which 
operates  a  supply  plant  at  Bentonville, 
Arkansas.  This  action  will  facilitate 
efficient  movements  of  milk  from  farms 
to  milk  plants. 

EFFECTIVE  OATES:  January  1, 1993 
through  August  31, 1993  for  §§  1106.6 
and  1106.7(b)(1)  and  January  1, 1993, 
through  December  31, 1994,  for 
§  1106.7(b)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Glandt,  Marketing  Specialist, 
USDA/ AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  720-7183. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension 

Issued  December  21, 1992;  published 
December  29. 1992  (57  FR  61839). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  The 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  will  lessen  the  regulatory 
impact  on  certain  milk  handlers  and 
will  tend  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

Thi6  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  determined  to  be  a  “non- 
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major”  rule  under  the  criteria  contained 
therein. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  action  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  608(1 5){A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law  and  requesting  a  modification  of  an 
order  or  to  be  exempted  from  the  order. 

A  handler  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling.  This  order  of 
suspension  is  issued  pursuant  to  the 
provision  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  of  the  order 
regulating  the  handling  of  milk  in  the 
Southwest  Plains  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  29, 1992  (57  FR  61839) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 

Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  One  comment 
in  favor  of  the  suspensions  was 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act  for  the  months  indicated: 

A.  From  January  1, 1993,  through 
August  31, 1993,  the  following: 

1.  In  §  1106.6,  the  words  ’’during  the 
month”;  and 

2.  In  §  1106.7(b)(1),  the  words  "each 
of’,  the  words  "through  January”,  and 
the  words  "of  February  through  August 
until  any  month  of  such  period  in 
which  less  than  20  percent  of  the  milk 
received  or  diverted  as  previously 
specified,  is  shipped  to  plants  described 
in  paragraph  (a)  or  (e)  of  this  section.  A 


plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified.” 

B.  From  January  1, 1993,  through 
December  31, 1994,  in  §  1106.7(b)(2), 
the  following  sentence:  "Diversions  in 
excess  of  three-fifths  of  the  shipping 
requirement  shall  not  be  included  as 
qualifying  shipments.” 

Statement  of  Consideration 

This  action  suspends  during  the 
months  of  January  through  August  1993 
the  shipping  standard  for  a  supply  plant 
that  was  a  pool  plant  for  the  month  of 
September  1992.  Also,  a  provision  that 
allows  a  supply  plant  to  meet  up  to 
three-fifths  of  the  shipping  standard 
with  diverted  milk  is  suspended  for  24 
months,  beginning  January  1, 1993. 

The  order  defines  a  supply  plant  as  a 
plant  from  which  fluid  milk  products 
are  transferred  or  diverted  to 
distributing  plants  during  the  month.  It 
also  provides  that  in  order  to  be  pooled 
under  the  order  during  the  months  of 
September  through  January,  50  percent 
of  a  supply  plant’s  receipts  must  be 
shipped  to  distributing  plants  each 
month.  A  supply  plant  that  was  pooled 
during  each  month  of  the  immediately 
preceding  months  of  September  through 
January  shall  continue  to  be  pooled 
during  the  following  months  of 
February  through  August  if  20  percent 
of  its  receipts  are  shipped  to  distributing 
plants.  The  order  also  provides  that  the 
operator  of  a  supply  plant  may  meet  up 
to  60  percent  of  its  shipping 
requirement  with  milk  that  was  diverted 
from  the  supply  plant. 

Under  the  suspension,  a  supply  plant 
that  met  the  shipping  requirement  for 
September  1992  may  be  a  pool  plant 
during  January  through  August  1993 
without  making  any  actual  deliveries  of 
milk  to  distributing  plants.  Moreover, 
any  other  supply  plant  could  be  pooled 
by  meeting  the  dripping  requirements 
entirely  with  diverted  milk.  This  action 
will  make  it  possible  for  supply  plants 
to  meet  the  needs  of  distributing  plants 
with  direct-shipped  milk.  Under  current 
conditions  in  the  Southwest  Plains 
market,  it  appears  that  distributing 
plants  can  be  fully  supplied  without  the 
additional  costs  and  handling  involved 
in  moving  milk  from  forms  to  a  supply 
plant,  unloading  the  milk,  and  then 
reloading  the  milk  for  shipment  to 
distributing  plants. 


Suspension  of  these  provisions  was 
requested  by  Kraft,  USA*  which  operates 
a  supply  plant  at  Benton ville,  Arkansas 
Kraft  asked  that  the  shipping 
requirements  for  December  1992 
through  August  1993  be  suspended  for 
a  plant  that  was  a  supply  plant  in  the 
immediately  preceding  September.  Kraft 
also  asked  that  the  limit  on  meeting  the 
shipping  standards  with  diverted  milk 
be  suspended  indefinitely,  or  for  a  2- 
year  period. 

Comments  filed  by  Associated  Milk 
Producers,  Inc.  (AMPI),  and  Mid- 
America  Dairymen,  Inc.  (Mid-Am), 
support  Kraft’s  requested  suspension. 
However,  AMPI  and  Mid-Am  stated  that 
the  limit  on  meeting  the  shipping 
requirement  with  diverted  milk  should 
be  suspended  for  no  longer  than  two 
years.  AMPI  and  Mid-Am  indicated  that 
if  action  beyond  a  two-year  period  is 
needed,  the  hearing  process  would  be 
the  most  appropriate  way  to  change  the 
order. 

AMPI  and  Mid-Am  agreed  with  Kraft 
that  there  will  be  ample  supplies  of  milk 
so  located  in  the  market  that 
distributing  plants  can  most  efficiently 
be  supplied  with  direct-shipped  milk. 

Market  data  support  a  conclusion  that 
there  are  ample  supplies  of  milk.  For 
example,  during  the  first  11  months  of 
1992,  producer  milk  pooled  under  the 
order  was  up  nearly  4  percent  from  a 
year  earlier.  On  the  other  hand,  for  the 
same  period.  Class  I  use  of  producer 
milk  remained  about  the  same.  Thus, 
the  percent  of  producer  milk  used  in 
Class  I  was  38.5  percent  for  the  11 
months  in  1992,  compared  to  40.1 
percent  in  1991.  Thus,  it  appears  likely 
that  there  will  be  no  need  for 
supplemental  milk  from  supply  plants 
for  Class  I  use  at  distributing  plants  in 
the  next  several  months. 

The  request  for  this  suspension  action 
included  December  1992  as  the  first 
month  that  the  suspensions  would  be 
effective.  However,  it  was  not  possible 
to  complete  the  required  procedures  in 
time  to  include  December.  Therefore, 
the  first  month  that  this  suspension  will 
be  effective  is  January  1993. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  it  will  aid 
marketing  efficiency  by  eliminating  the 
need  for  uneconomic  shipping  and 
handling  of  milk. 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
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extensive  preparation  period  to  the 
effective  date;  and 
(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  of  arguments  concerning 
this  suspension.  One  comment  was  filed 
supporting  the  suspension.  No 
comments  were  filed  in  opposition  to 
this  action. 

Therefore,  good  cause  exists  for 
making  this  order  effective  January  1, 
1993. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

It  is  therefore  ordered,  That  the 
following  provisions  in  §§  1106.6  and 
1106.7  of  the  Southwest  Plains  order  are 
hereby  suspended  for  the  periods 
indicated  below. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  The  authority  citation  for  7  CFR 
Part  1106  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

For  the  period  of  January  1, 1993, 
through  August  31, 1993: 

§  1 106.6  [Suspended  in  pert] 

2.  In  §  1106.6  the  words  “during  the 
month”  are  suspended. 

$  1 106.7  [Suspended  in  part] 

3.  In  §  1106.7(b)(1),  the  words  “each 
oF’,  the  words  “through  January”,  and 
the  words  “of  February  through  August 
until  any  month  of  such  period  in 
which  less  than  20  percent  of  the  milk 
received  or  diverted  as  previously 
specified,  is  shipped  to  plants  described 
in  paragraph  (a)  or  (e)  of  this  section.  A 
plant  not  meeting  such  20  percent 
requirement  in  any  month  of  such 
February-August  period  shall  be 
qualified  in  any  remaining  month  of 
such  period  only  if  transfers  and 
diversions  pursuant  to  paragraph  (b)(2) 
of  this  section  to  plants  described  in 
paragraph  (a)  or  (e)  of  this  section  are 
not  less  than  50  percent  of  receipts  or 
diversions,  as  previously  specified." 

For  the  period  of  January  1, 1993, 
through  December  31, 1994; 

$1106.7  [Suspended  In  part] 

4.  In  §  1106.7(b)(2),  the  following 
sentence;  “Diversions  in  excess  of  three- 
fifths  of  the  shipping  requirement  shall 
not  be  included  as  qualifying 
shipments.” 


Dated:  February  10, 1993. 

Kenneth  C.  Clayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  93-3580  Filed  2-17-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  26852;  Amendment  No.  71-16] 
RIN  2120-AE18 

Terminal  Airspace  Reconfiguration; 
Puerto  Rico,  PR,  Transition  Area; 
Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  Rule;  correction. 

SUMMARY:  This  action  corrects  the 
amendment  of  the  San  Juan,  Puerto  Rico 
(PR)  transition  area  that  was 
promulgated  on  August  27, 1992  (57  FR 
38962)  by  suspending  the  amendment 
until  November  11, 1993.  The 
suspension  is  necessary  to  restore 
controlled  airspace  in  the  Puerto  Rico 
area  that  was  inadvertently  deleted 
effective  October  15, 1992. 

EFFECTIVE  DATE:  This  amendment  is 
effective  as  of  February  18, 1993 
through  November  10, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  M.  Mosley,  Air  Traffic 
Rules  Branch,  (ATP-230),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  800  Independence  Avenue, 
SW..  Washington,  DC  20591,  telephone 
(202)  267-9251. 

SUPPLEMENTARY  INFORMATION:  On  August 
27, 1992,  the  FAA  published  a  final  rule 
on  terminal  airspace  reconfiguration 
which,  among  other  things,  simplified 
airspace  descriptions  (57  FR  38962). 
These  airspace  actions  became  effective 
October  15, 1992. 

As  part  of  the  national  airspace 
review  conducted  by  the  FAA  to  ensure 
that  certain  airspace  areas  would  meet 
the  new  airspace  classifications,  the  San 
Juan,  Puerto  Rico,  Transition  Area  was 
reviewed.  This  review  determined  that 
the  existing  legal  description 
encompassed  a  terminal  transition  area, 
a  commonwealth  transition  area,  and  an 
offshore  additional  control  area.  In  an 
effort  to  simplify  the  airspace  and 
associated  legal  description  and  more 
accurately  classify  the  airspace,  it  was 
decided  that  the  airspace  would  be  split 
into  three  separate  airspace  areas.  The 
first  would  be  a  traditional  terminal 
transition  area  designed  for  the  Luis 


Munoz  Marin  International  Airport  in 
San  Juan.  The  second  would  be  a 
commonwealth-wide  transition  area  and 
provide  controlled  airspace  for  inter¬ 
island  air  traffic.  The  final  area  would 
become  an  offshore  control  area. 

However,  in  the  rulemaking  process,  the 
first  two  transition  areas  were  changed 
in  the  Terminal  Airspace 
Reconfiguration  Final  Rule  and  the  third 
area  was  to  be  changed  in  the  Offshore 
Airspace  Reconfiguration  rulemaking 
project  (57  FR  42810).  Because  the  two 
rulemaking  projects  do  not  have 
identical  effective  dates,  a  gap  in 
controlled  airspace  will  occur.  It  is 
essential  that  the  FAA  air  traffic  control 
facility  responsible  for  air  traffic 
services  for  Puerto  Rico  and  adjacent 
islands  have  sufficient  controlled 
airspace  available  to  provide  necessary 
services. 

The  Terminal  Airspace 
Reconfiguration  Final  Rule,  which 
amended  the  San  Juan,  Puerto  Rico 
transition  area,  also  renamed  the 
modified  airspace  the  Puerto  Rico,  PR 
transition  area,  and  created  a  transition 
area  description  for  the  San  Juan,  Luis 
Munoz  Marin  International  Airport, 
which  is  not  affected  by  this  correction. 
By  suspending  the  effective  date  of  the 
Puerto  Rico,  PR  transition  area  until 
November  11, 1993,  this  action  restores 
the  airspace  to  the  pre-October  15, 1992 
lateral  dimensions  and  maintains 
sufficient  airspace  for  air  traffic  services 
to  be  provided.  The  reinstated  transition 
area  will  retain,  however,  the  name  of 
Puerto  Rico,  PR,  to  distinguish  it  from 
the  San  Juan,  Luis  Munoz  Marin 
International  Airport  transition  area. 

Accordingly,  the  San  Juan,  Puerto 
Rico,  transition  area,  as  it  existed  prior 
to  October  15, 1992,  is  reinstated  until 
November  11, 1993.  Because  this 
controlled  airspace  was  not  intended  to 
be  deleted  and  is  urgently  needed  to 
avoid  interruption  of  air  commerce  in 
the  area,  I  find  that  notice  and  public 
procedure  in  this  matter  is 
impracticable  and  contrary  to  the  public 
interest.  For  the  same  reason,  I  find  that 
good  cause  exists  for  making  this 
correction  effective  in  less  than  30  days 
from  publication.  The  Puerto  Rico,  PR, 
transition  area,  as  published  in  the 
Federal  Register  on  August  27, 1992  (57 
FR  38692)  will  again  become  effective 
November  11, 1993.  The  coordinates  for 
the  reinstated  transition  area  described 
in  this  docket  are  based  on  North 
American  Datum  83.  Transition  areas 
are  published  in  section  71.181  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
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docket  will  be  published  subsequently 
in  the  Order, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Transition  areas. 

PART  71— DESIGNATION  OF 
FEDERAL  AIRWAYS,  AREA  LOW 
ROUTES,  CONTROLLED  AIRSPACE, 
REPORTING  POINTS,  JET  ROUTES, 
AND  AREA  HIGH  ROUTES 

Accordingly,  14  CFR  part  71  is 
corrected  by  making  the  following 
correcting  amendments 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1902,  and  effective 
November  27, 1992,  is  corrected  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas. 

•  •  •  •  * 

ASO  PR  TA  Puerto  Rico,  PR 

San  juan-Femando  Luis  Ribas  Dominicci 
Airport,  PR 

(lat.  1 8®27'25"  N,  long.  66*05'43"  W) 

That  airspace  extending  upward  from 
1,200  feet  above  the  surface  beginning  at  lat. 
18°50'  N,  long.  68*00'  W;  to  lat  18*33'  N, 
long.  64*22'  W;  to  lat.  17* 20'  N,  long.  62*22' 
W;  to  lat.  17*29'  N,  long.  64*54'  W;  to  lat. 
17*50'  N.  long.  65*34'  W;  to  lat.  17*42'  N, 

•  long.  68*00'  W;  to  the  point  of  beginning; 
excluding  that  airspace  within  Warning 
Areas  W-370,  W-371,  W-373,  W-374,  W- 
428B,  and  W-428C;  and  that  airspace 
extending  upward  from  2,700  feet  above  the 
surface  beginning  at  lat.  18*33' N,  long. 

64*22'  W,  to  lat.  18*25'  N,  long.  62*52*  W;  to 
lat.  17c47'  N,  long.  62*23'  W;  to  lat.  17*22'  N, 
long.  62*59'  W;  to  lat.  16*58'  N,  long.  eSW 
W;  to  lat.  1 7*20'  N,  long.  64*22'  W;  to  the 
point  of  beginning;  and  that  airspace 
extending  upward  from  2,700  feet  above  the 
surface  beginning  at  lat.  18°45'22.62"  N,  long. 
66°54'58.15"  W;  to  lat.  19°0tf  N,  long.  66*1  O' 
W;  to  lat  19*00'  N,  long.  65*45'  W;  to  lat. 
18*45'  N,  long.  64*22'  W;  to  lat.  18*33'  N, 
long.  64*22'  W;  to  the  point  of  beginning;  and 
that  airspace  extending  upward  from  5,500 
feet  MSL  within  a  100  mile  radius  of  the 
Fernando  Luis  Ribas  Dominicci  Airport, 
excluding  that  airspace  that  coincides  with 
the  1,200  foot  and  2,700  foot  portions  of  the 
Puerto  Rico,  PR  Transition  Area. 

*  #  *  *  • 


Issued  In  Washington,  D.C.,  on  February 
11,1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  93-3804  Filed  2-12-93;  2:21  pm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  365  and  381 

Filing  Requirements  and  Ministerial 
Procedures  for  Persons  Seeking 
Exempt  Wholesale  Generator  Statue 

[Docket  No.  RM93-1-000;  Order  No.  550] 

Issued  February  10, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  final  rule  to  establish 
regulations  implementing  section  32  of 
the  Public  Utility  Holding  Company  Act 
of  1935,  as  added  by  section  711  of  the 
Energy  Policy  Act  of  1992.  The  final 
rule  establishes  the  filing  requirements 
and  ministerial  procedures  for  persons 
seeking  exempt  wholesale  generator 
status. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  March  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Douglass,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  Telephone: 
(202) 208-2143. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3308,  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426.  The 
Commission  Issuance  Posting  System 
(OPS),  an  electronic  bulletin  board 
service,  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission.  C1PS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  this  Notice  of 
Proposed  Rulemaking  will  be  available 
on  OPS  for  10  days  from  the  date  of 


issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  La  Dorn  Systems 
Corporation,  also  located  in  room  3308, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Elizabeth  Acne  ' 
Moler,  Chair;  Charles  A.  Trahan dt,  Jerry  J. 

Lang  don,  Martin  L.  Allday,  and  Branko 
Terzic. 

Filing  Requirements  and  Ministerial 
Procedures  for  Persons  Seeking  Exempt 
Wholesale  Generator  Status.  Docket  No. 
RM93-1-000.  Order  No.  550;  Final  Rule; 
Issued  February  10, 1993. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  adopting 
as  final  an  amendment  to  its  regulations 
pertaining  to  the  filing  requirements  and 
ministerial  procedures  for  persons 
seeking  exempt  wholesale  generator 
(EWG)  status.  The  final  rule  will  create 
a  new  subchapter  T,  part  365  under  title 
18,  Chapter  I  of  the  Code  of  Federal 
Regulations  for  regulations  under 
section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA),  as 
added  by  section  711  of  the  Energy 
Policy  Act  of  1992  (Energy  Act).1 

II.  Background 

Section  32(a)  of  PUHCA  requires  the 
Commission  to  promulgate  rules 
implementing  procedures  for 
determining  EWG  status  within  12 
months  after  the  date  of  enactment  of 
the  Energy  Act.2 

Section  32  of  PUHCA  creates  a  new 
category  of  electric  entities,  known  as 
EWGs,  that  are  exempt  from  regulation 
under  PUHCA.  Section  32(a)  of  PUHCA 
requires  that  applicants  for  EWG  status 
file  an  application  for  a  determination  of 
thek  status  by  the  Commission.  The 
Commission  is  required  to  render  its 
determination  within  60  days  of  the 
receipt  of  an  application.  Section  32(a) 
provides  that  an  applicant  that  has 
applied  in  good  faith  for  a 
determination  by  the  Commission  is 
deemed  an  EWG  pending  the 
Commission’s  determination. 

An  EWG  is  defined  as  a  person 
determined  by  the  Commission  to  be 
engaged  directly,  or  indirectly  through 
one  or  more  affiliates,  and  exclusively 
in  the  business  of  owning  and/or 
operating  all  or  part  of  one  or  more 
eligible  facilities,  as  defined  in  section 
32(a)(2)  of  PUHCA,  and  selling  electric 
energy  at  wholesale.  An  EWG  may  sell 
power  it  generates,  as  well  as  power 


1  Pub.  L.  No.  102-486, 106  Strt.  2776  (1902). 

2  Th«  Knarry  Ad  was  enacted  on  October  24, 

1992. 
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generated  by  others.3  An  eligible  facility 
may  include  interconnecting 
transmission  facilities  necessary  to 
effect  a  sale  of  electric  energy  at 
wholesale.  An  eligible  facility  may 
include  a  portion  of  a  facility,  subject  to 
a  limitation  on  hybrid  facilities.  If  any 
retail  rate  associated  with  a  facility  was 
in  effect  at  the  time  of  enactment  of  the 
Energy  Act,  each  State  commission 
having  retail  rate  jurisdiction  must  make 
certain  specified  determinations.4 
Certain  hybrid  facilities,  as  defined  in 
section  32(d)  of  PUHCA,  may  become 
eligible  facilities  pursuant  to  approval  of 
affected  State  commissions. 

The  Commission  is  required  to  notify 
the  Securities  and  Exchange 
Commission  (SEC)  whenever  the 
Commission  makes  a  determination  that 
a  person  is  an  EWG. 

On  November  10, 1992,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR) 
proposing  regulations  to  establish  the 
filing  requirements  and  ministerial 
procedures  for  persons  seeking  EWG 
status.5 

Under  the  proposed  rule,  a  person 
seeking  EWG  status  (applicant)  would 
file  a  sworn  statement  with  the 
Commission.  The  Commission  would 
review  the  application  and  determine 
whether  the  sworn  statement  contains 
sufficient  information  to  establish  that 
the  applicant  meets  the  statutory 
requirements  for  EWG  status.  The 
proposed  rule  would  require  an 
applicant  to  file:  (1)  a  sworn  statement 
attesting  to  any  facts  presented  to 
demonstrate  eligibility  for  EWG  status, 
and  attesting  to  any  representation 
otherwise  offered  to  demonstrate 
eligibility  for  EWG  status:  (2)  a  brief 
description  of  the  facility  or  facilities 
which  are  or  will  be  eligible  facilities6 
owned  and/or  operated  by  the  applicant 
and  related  transmission 
interconnection  components,  any  lease 
arrangements  involving  the  facility  and 
any  public  utility  companies,  and  any 
electric  utility  company  that  is  an 
affiliate  company  or  associate  company 
of  the  applicant;  and  (3)  any  necessary 
specific  State  commission 


a  The  Joint  Explanatory  Statement  of  the 
Committee  of  Conference  provides:  “The  definition 
of  an  EWG  has  been  drafted  to  permit  an  EWG  to 
sell  wholesale  power  that  it  has  not  generated 
itself."  H.R.  Conf.  Rep.  No.  1018, 102nd  Cong.,  2d. 
Sess.  388  (1992). 

4  See  PUHCA  section  32(c). 

*  Filing  Requirements  and  Ministerial  Procedures 
for  Persons  Seeking  Exempt  Wholesale  Generator 
Status.  57  FR  55195  (November  24. 1992),  IV  FERC 
Stats  ft  Regs  132,490  (1992). 

6  Pursuant  to  PUHCA  section  32(a)(2)(B)  an 
eligible  facility  may  include  a  portion  of  a  facility. 


determinations  required  pursuant  to 
sections  32  (c)  and  (d)  of  PUHCA..7 

The  proposed  rule  specified  that  the 
Commission  must  act  within  60  days  of 
receipt  of  an  application.  Applications 
that  do  not  meet  the  requirements  of  the 
proposed  rule  set  forth  in  proposed 
§  365.3  will  be  rejected.  Under  the 
proposed  rule,  if  the  Commission  does 
not  act  within  60  days,  the  application 
is  deemed  to  have  been  granted. 

Since  there  are  no  rehearing 
requirements  under  PUHCA, 

Commission  action  under  §  365.5  of  the 
proposed  rule  would  be  final  action  and 
would  not  be  subject  to  rehearing. 

The  proposed  rule  would  require  the 
Secretary  of  the  Commission  to  notify 
the  SEC  whenever  an  application  for 
EWG  status  is  granted.  The  Secretary 
would  also  notify  the  SEC  if  an 
application  were  to  be  deemed  granted 
pursuant  to  §  365.3. 

In  the  NOPR  the  Commission 
specifically  requested  comment 
concerning  whether  EWG  filings  should 
be  subject  to  public  notice  and  comment 
procedures  and  whether  to  create  a 
separate  filing  fee  category  for  EWG 
applications. 

IIII.  Public  Reporting  Burden 
The  final  rule  requires  persons 
seeking  a  determination  of  EWG  status 
to  file  for  a  determination  by  the 
Commission.  The  final  form  of  the 
regulations  requires  applicants  to  file 
with  the  Commission:  (1)  A  sworn 
statement  attesting  to  any  facts 
presented  to  demonstrate  eligibility  for 
EWG  status,  and  attesting  to  any 
representation  otherwise  offered  to 
demonstrate  eligibility  for  EWG  status; 
(2)  a  brief  description  of  the  facility  or 
facilities  which  are  or  will  be  eligible 
facilities;  and  (3)  any  necessary  State 
commission  orders.  The  final  rule  also 
requires  that  certain  non-public  utility 
EWGs  pay  filing  fees. 

The  Commission  anticipates  that 
respondents  will  submit  only  one  filing 
for  each  determination  requested.  As  of 
January  29, 1993,  the  Commission  had 
completed  action  on  five  applications. 
Based  on  a  survey  of  the  five  completed 
applications,  the  Commission  estimates 
that  the  reporting  burden  associated 
with  each  application  averages 
approximately  eight  hours. 

The  Commission  received  14 
applications  for  EWG  status  during  the 
first  three  months  following  enactment 
of  the  Energy  Act.  If  applications 
continue  to  be  filed  at  the  same  rate,  the 
Commission  projects  that  it  will  receive 
56  applications  annually.  Thus,  the 
Commission  estimates  that  the  annual 


7  See  PUHCA  sections  32(c)  and  32(d)(2). 


reporting  burden  for  the  collection  of 
information  is  448  hours  (56 
applications  multiplied  by  eight  hours 
per  response  for  each  application). 

IV.  Discussion 

The  Commission  received  50 
comments  in  response  to  the  Notice  of 
Proposed  Rulemaking  (NOPR).8  Most  of 
the  commenters  support  the  proposed 
rule.  The  Commission  will  address  the 
major  issues  raised  by  the  commenters 
by  subject  matter. 

A.  Notice  and  Comment  Procedures 
1.  Comments 

Twenty-nine  commenters  support 
publication  of  notice  of  EWG 
applications  in  the  Federal  Register. 
These  commenters  state  that  notice  in 
the  Federal  Register  is  necessary  to 
ensure  that  interested  persons  will  have 
an  opportunity  to  comment  on  EWG 
applications,  and  will  provide 
important  information  to  participants 
competing  in  the  wholesale  electric 
industry.  The  commenters  state  that 
notice  should  not  interfere  with  the 
Commission’s  timely  determination  of 
EWG  status. 

Destec  Energy,  Inc.  (Destec)  states  that 
lack  of  notice  may  provide  a  basis  for 
subsequent  judicial  challenge  of  EWG 
determinations. 

Environmental  Action  Foundation,  et 
al.  (Environmental  Action)  suggests  that 
the  Commission  publish  an  annual 
report  on  EWGs  in  order  to  provide 
information  to  the  wholesale  electric 
market.9 

Several  of  the  commenters  state  that 
EWG  applicants  should  include  with 
their  filings  a  notice  suitable  for 
publication  in  the  Federal  Register. 

The  Electricity  Consumers  Resource 
Council  (ELCON)  states  that  if  notice  on 
an  EWG  application  is  published  in  the 
Federal  Register,  it  should  include  a 
factual  summary  of  the  application, 
including  information  about  .affiliates  of 
the  applicant.  ELCON  also  states  that 
the  docket  prefix  assigned  to  an 
application  should  indicate  whether  the 
applicant  is  an  independent  power 
producer  or  affiliated  power  producer. 

Most  of  the  commenters  supporting 
notice  in  the  Federal  Register  also 
support  providing  interested  parties  an 
opportunity  to  comment  on  EWG 
applications.  These  commenters  note 
that  interested  parties  may  be  able  to 

8  A  complete  list  of  the  commenters  is  attached 
as  Appendix  A. 

9  This  suggestion  is  beyond  the  scope  of  this 
rulemaking.  However,  the  Commission's  action  here 
will  not  prohibit  the  Commission  from  publishing 
an  annual  report,  if  the  Commission,  based  on  its 
experience,  subsequently  determines  that  an  annual 
report  is  desirable. 
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provide  the  Commission  with 
information  concerning  whether  an 
application  is  accurate  and  whether  an 
applicant  meets  the  statutory 
requirements  for  EWG  status.  At  the 
same  time,  the  Electric  Generation 
Association  (EGA)  cautions  that  notice 
and  comment  procedures  should  not  be 
permitted  to  develop  into  formal 
adjudicatory  proceedings  or  to  delay  the 
60-day  deadline  for  Commission  action. 

Twelve  commenters  state  that  State 
commissions  should  be  provided  notice 
and  adequate  time  to  respond  to  EWG 
applications.10  These  commenters  state 
that  section  32  of  PUHCA  contemplates 
State  commission  involvement  in  EWG 
determinations.  They  note  that  section 
32  specifically  requires  State 
commission  approval  for  certain  EWG- 
related  transactions.  The  commenters 
also  note  that  section  365.3(b)  of  the 
proposed  rule  requires  that  EWG 
applicants  must  show  that  they  have 
obtained  necessary  State  commission 
approvals:  (1)  If  a  rate  or  charge  for,  or 
in  connection  with,  the  construction  of 
a  facility,  or  for  electric  energy 
produced  by  a  facility  (other  than  any 
portion  of  a  rate  or  charge  which 
represents  recovery  of  the  cost  of  a 
wholesale  rate  or  charge),  was  in  effect 
under  the  laws  of  any  State  on  October 
24, 1S92;  or  (2)  if  any  portion  of  an 
eligible  facility  is  owned  or  operated  by 
an  electric  utility  company  that  is  an 
affiliate  or  associate  company  of  the 
applicant. 

In  order  for  State  commission 
involvement  to  be  effective,  these 
commenters  assert  that  affected  State 
commissions  should  be  notified  when 
an  EWG  application  is  filed.  The 
commenters  state  that  EWG  applicants 
should  be  required  to  serve  a  copy  of 
their  applications  on  each  affected  State 
commission  at  the  same  time  that  the 
application  is  hied  with  the 
Commission.  The  commenters  state  that 
an  affected  State  commission  should 
generally  include:  (1)  Each  State 
commission  where  a  generating  facility 
owned  and/or  operated  by  the  EWG 
applicant  is  located;  (2)  each  State 
commission  regulating  the  retail  rates  of 
an  electric  utility  that  will  purchase  ' 


2"  Arkansas  Public  Service  Commission  (Arkansas 
Commission),  Atlantic  City  Electric  Company 
(Atlantic  City  Electric),  Destec,  Environmental 
Action,  Idaho  Public  Utilities  Commission, 
Michigan  Public  Service  Commission  Staff 
(Michigan  Commission  Staff).  Missouri  Public 
Service  Commission  (Missouri  Commission), 
National  Association  of  Regulatory  Utility 
Commissioners  (NARUC),  New  York  State 
Department  of  Public  Service  (New  York 
Department),  Public  Service  Commission  of 
Nevada,  Public  Service  Commission  of  Wisconsin, 
and  Public  Utilities  Commission  of  California 
(California  Commission). 


power  from  the  EWG,  if  known  at  the 
time  of  application;  (3)  each  State 
commission  regulating  any  retail  utility 
that  is  affiliated  with  die  applicant;  (4) 
each  State  commission  that  has 
authorized  the  removal  of  a  facility  from 
retail  rates  and  the  transfer  of  the 
facility  to  the  EWG  applicant;  (5)  each 
State  commission  where  facilities  are 
located  from  which  the  applicant 
intends  to  purchase  long-term  wholesale 
power. 

The  commenters  state  that  service  of 
EWG  filings  on  affected  State 
commissions  will  entail  minimal  extra 
copying  and  mailing  costs. 

In  addition  to  service  of  EWG  filings 
on  affected  State  commissions,  NARUC 
also  suggests  that  section  365.5  of  the 
proposed  rule  should  be  revised  to 
direct  the  Secretary  of  the  Commission 
to  notify  each  affected  State  commission 
once  the  Commission  has  made  an  EWG 
determination. 

Atlantic  City  Electric  states  that 
service  of  EWG  filings  should  also  be 
provided  to  utilities  that  may  provide 
transmission  for  EWGs.  Long  Island 
Lighting  Company  (LILCO)  adds  that 
service  of  EWG  filings  should  also  be 
provided  to:  (1)  Utilities  in  whose 
service  area  an  eligible  facility  is 
located;  (2)  utilities  interconnected  with 
the  applicant;  or  (3)  utilities  to  which  an 
EWG  sells  or  intends  to  sell  power. 

Five  commenters  oppose  publication 
of  notice  in  the  Federal  Register.11 
These  commenters  state  that  the 
Commission’s  role  is  ministerial  and 
that  the  Commission's  review  is  limited 
to  determining  whether  an  entity 
satisfies  the  statutory  criteria  for  EWG 
status. 

NIEP  states  that  an  opportunity  for 
notice  and  comment  is  not  necessary 
because  EWG  status  only  provides  an 
exemption  from  regulation  under 
PUHCA.  NIEP  states  that  EWGs  remain 
subject  to  other  corporate,  financial, 
rate,  siting  and  environmental 
regulation.  NIEP  states  that  intervenors 
may  seek  to  use  comment  procedures  to 
raise  irrelevant  concerns  and  to  thereby 
delay  determinations  of  EWG  status. 
NIEP  states  that  greater  scrutiny  of  EWG 
applications  is  not  necessary  because 
applicants  have  a  strong  incentive  to 
provide  accurate  information.  An 
applicant  who  misrepresents  facts 
contained  in  a  sworn  statement  in  an 
EWG  filing  could  be  subject  to  criminal 
penalties. 

CMS  Energy  adds  that  Congress  did 
not  intend,  8s  evidenced  by  the 


11  American  Gas  Association,  CMS  Energy 
Corporation  (CMS  Energy),  Cogeneration  Partners 
Group  (Cogen  Partners),  National  Independent 
Energy  Producers  (NIEP),  and  Pentzer  Energy 
Services,  Inc.  (Pentzer). 


relatively  short  60-day  time  period  for  a 
determination,  to  authorize  notice  and 
comment  or  subsequent  formal  hearings. 

As  an  alternative  to  notice  and 
comment,  several  commenters  state  that 
the  Commission  could  provide  notice  of 
EWG  determinations  by  publishing  a 
periodic  list  of  applications  that  have 
been  granted.  Such  a  list  could  be 
similar  to  the  Commission’s  annual 
"Qualifying  Facilities  Report.” 11 

Enron  and  Pentzer  state  that 
applicants  should  not  be  required  to  file 
a  copy  of  their  application  with  the  SEC. 
Enron  and  Pentzer  state  that  the  SEC  has 
no  authority  to  review  EWG 
applications.  The  commenters  state  that 
it  is  sufficient  that  the  SEC  is  notified 
pursuant  to  section  365.5  of  the 
proposed  rule  when  an  EWG 
application  is  granted. 

Four  commenters  state  that  the 
Commission  should  publish  notice  in 
the  Federal  Register  after  the 
Commission  has  made  a  determination.. 
Texas  Utilities  Electric  Company  (Texas 
Utilities)  states  that  the  notice  should 
include  a  description  of  the  applicant 
and  any  eligible  facilities  granted  EWG 
status.  Texas  Utilities  suggests  that 
section  365.3  of  the  proposed  rule 
should  be  modified  to  require  the 
Secretary  of  the  Commission  to  publish 
notice  in  the  Federal  Register  at  the 
same  time  that  the  Secretary  notifies  the 
SEC  of  a  determination. 

2.  Commission  Ruling 
The  final  rule  incorporates  provisions 
for  limited  public  notice  of  and 
comment  on  EWG  applications.  The 
Commission  will  publish  notice  of  EWG 
applications  in  the  Federal  Register  and 
will  permit  comments  or  interventions 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.13 

While  there  is  no  requirement  in 
section  32  of  PUHCA  for  the 
Commission  to  provide  notice  and 
comment,  neither  is  there  any 
prohibition  on  the  Commission’s 
discretion  to  do  so.  Based  on  the 
comments,  the  Commission  believes 
that  public  notice  and  comment  will 
help  to  ensure  that  applications  are 
accurate  and  will  provide  important 
information  for  participants  in  the 
wholesale  electric  market. 

At  the  same  time,  the  Commission 
adheres  to  its  initial  goal  of  developing 
as  streamlined  an  EWG  process  as  is 
feasible.  Therefore,  the  Commission 
intends  to  limit  the  comments  that  may 
be  submitted  on  EWG  applications  to 
information  concerning  the  adequacy  or 


'2  See  supra,  n.9. 

”18CfT.  385.211,  385.214. 
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accuracy  of  the  factual  representations 
made  to  satisfy  the  statutory  criteria  for 
ETVVG  status.  The  Commission  will  not 
permit  interventions  or  comments  to 
delay  EWG  determinations.  Given  the 
narrow  focus  of  the  Commission’s 
inquiry,  the  Commission  will  not 
consider  comments  that  raise  issues  that 
fall  outside  the  purview  of  the 
statutorily-fixed  determination,  e.g., 
comments  that  object  to  a  facility’s 
financing  arrangements  or  to  the 
environmental  consequences  of  a 
facility’s  construction  or  operation.  Cf. 
Sugarloaf  Citizens  Association  v.  FERC, 
959  F.2d  508  (4th  Cir.  1992). 
Furthermore,  the  Commission  will  deny 
intervention  to  parties  that  raise  issues 
which  are  irrelevant  to  the 
Commission’s  determination.  Finally, 
the  Commission  will  not  entertain 
requests  for  hearing. 

The  final  rule  adds  a  new  subsection 
(c)  to  §  365.3  of  the  proposed  rule 
concerning  the  form  of  notice.  Section 
365.3(c)  specifies  the  form  and  contents 
of  a  notice  suitable  for  publication  in 
the  Federal  Register  that  applicants 
must  submit  with  their  applications. 

The  contents  of  the  notice  include  a 
brief  description  of  the  applicant  and 
the  facility  or  facilities  wnich  are  or  will 
be  eligible  facilities  owned  and/or 
operated  by  the  applicant,  including 
reference  and  citation  to  any  applicable 
State  commission  determinations. 

The  final  rule  does  not  establish 
separate  docket  prefixes  for  affiliated 
and  non-affiliated  EWG  applicants  as 
suggested  by  ELCON.  The  rule  already 
requires  that  EWG  applicants  provide 
sufficient  information  to  evaluate 
relevant  affiliation  issues.  The 
Commission  believes  that  establishing 
separate  docket  prefixes  based  on 
affiliation  could  be  confusing, 
administratively  burdensome,  and 
might  delay  the  Commission’s 
processing  of  applications.  For  example, 
the  question  of  whether  a  person 
seeking  an  EWG  determination  is  an 
affiliate  of  an  electric  utility  company 
under  PUHCA  is  not  always  readily 
apparent.  See  15  U.S.C.  79b(a)(ll) 
(1988).  If  ELCON's  suggestion  were 
adopted,  the  Commission  might  have  to 
expend  considerable  staff  resources 
before  a  docket  prefix  could  even  be 
assigned  to  a  particular  application. 
This,  in  turn,  could  delay  notice  to  the 
public  and  provide  the  Commission 
with  little  time  to  consider  the 
application  within  the  60-day  statutory 
period. 

The  final  rule  requires  applicants  to 
serve  a  copy  of  the  EWG  application  on 
the  SEC  and  affected  State  commissions. 
Although  service  of  applications  on  the 
SEC  and  State  commissions  is  not 


required  by  law,  section  32  of  PUHCA 
specifically  contemplates  a  role  for  the 
SEC  and  State  commissions  insofar  as 
certain  eligible  facilities  are  concerned 
(see  PUHCA  sections  32(c)  and  (d).  It 
also  contemplates  that  the  SEC  be  aware 
of  EWG  determinations.  The 
Commission  sees  no  reason  not  to 
inform  these  agencies  of  pending  EWG 
applications  at  an  early  stage, 
particularly  since  the  copying  and 
mailing  costs  associated  with  serving 
filings  on  the  SEC  and  affected  State 
commissions  will  be  minimal.  An 
affected  State  commission  is  defined  as 
each:  (1)  State  commission 14  of  each 
state  in  which  a  generating  facility 
owned  and/or  operated  by  the  applicant 
is  or  will  be  located;  (2)  State 
commission  regulating  the  retail  rates  of 
an  electric  utility  that  will  purchase 
power  from  the  applicant;  and  (3)  State 
commission  regulating  a  retail  utility 
that  is  affiliated  with  the  applicant. 

The  final  rule  does  not  require  that 
special  notice  of  EWG  applications  be 
provided  to  utilities  or  that  special 
notice  of  determinations  bo  provided  to 
utilities  or  State  commissions.  The 
general  notice  and  comment  procedures 
established  by  the  rule,  including 
publication  of  notice  of  each  EWG 
application  in  the  Federal  Register,  will 
provide  utilities  and  all  other  interested 
persons  with  sufficient  ability  to 
monitor  filings  and  to  effectively 
participate  in  EWG  proceedings. 
Moreover,  the  Commission  will 
continue  to  publish  each  determination 
in  FERC  Reports. 

B.  Filing  Fees  and  Annual  Charges 
1.  Comments 

Four  commenters  state  that  the 
Commission  should  not  charge  filing 
fees  for  EWG  applications.15  These 
commenters  state  that  the  ministerial 
nature  of  the  Commission’s  review 
should  not  require  the  use  of  significant 
Commission  resources.  If  filing  fees  are 
assessed,  UtiliCorp  suggests  that  the 
Commission  should  charge  more  for 
contested  cases. 

Mission  Energy  Company  (Mission) 
states  that  EWGs  should  not  be  assessed 
annual  charges.  Mission  states  that  an 
exemption  from  annual  charges  is 
justified  because:  (1)  The  nature  of  EWG 
activities  and  holdings  is  limited;  (2) 
EWGs  contribute  to  competition  in  the 
wholesale  electric  utility  industry;  (3) 
Congress  has  demonstrated  an  intent  to 
limit  regulatory  burdens  on  the 
development  of  EWGs;  and  (4)  the 
Commission  is  unlikely  to  have 

14  See  15  U.S.C.  79b(26)(19S8). 

1 5  Destec,  UtiliCorp  United  Inc.  (UtiliCorp),  NIEP, 
and  Pentzer. 


substantial  continuing  oversight  of 
EWGs. 

Fourteen  commenters  state  that  the 
Commission  should  charge  EWG 
applicants  a  filing  fee  and/or  annual 
charges. te  Many  of  the  commenters  state 
that  it  is  not  appropriate  for  other 
regulated  entities  to  subsidize  the  cost 
of  reviewing  EWG  applications. 
Therefore,  the  commenters  suggest  that 
EWG  applicants  should  pay  a  filing  fee 
sufficient  to  recover  the  cost  of 
reviewing  the  application. 

Florida  P&L  states  that  non-public 
utility  EWGs  should  also  be  charged  a 
fee  when  they  submit  rate  filings.17 

Arizona  Public  Service  states  that 
filing  fees  should  only  be  applicable  to 
EWGs  that  will  not  become  public 
utilities,  as  defined  in  section  201(e)  of 
the  Federal  Power  Act  (FPA),  16  U.S.C.- 
824(e)  (1988),  upon  the  sale  of  electric 
energy  at  wholesale,  i.e.,  non-public 
utility  EWGs. 

Environmental  Action  states  that  the 
Commission  should  waive  filing  fees 
when  the  fee  would  cause  undue 
financial  hardship.*6 

Southwestern  states  that  EWGs  that 
are  public  utilities  as  defined  by  the 
FPA  should  be  subject  to  annual  charges 
on  the  same  basis  as  other  public 
utilities.19 

Southern  states  that  EWGs  that  are 
“qualifying  small  power  producers”  or 
“qualifying  cogenerators”  as  those  terms 
are  defined  in  section  3  of  the  FPA,  16 
U.S.C.  796  (1988),  should  be  treated  as 
EWGs  that  are  not  public  utilities  and 
should  not  be  subject  to  annual  charges. 

2.  Commission  Ruling 

The  final  rule  creates  a  separate  filing 
fee  category  applicable  only  to  non¬ 
public  utility  EWGs,  i.e.,  EWGs  that  will 
not  become  public  utilities  upon  the 

18  Allegheny  Power  System  (Allegheny).  Arizona 
Public  Service  Company  (Arizona  Public  Service), 
Atlantic  City  Electric.  Cogen  Partners.  Department 
of  Energy,  Detroit  Edison,  EGA,  El  Paso  Electric 
Company,  Environmental  Action,  Florida  Power  ft 
Light  Company  (Florida  P&L),  Mission,  New 
England  Power  Company  (NEFCO),  Southern 
Company  Services,  Inc.  (Southern),  and 
Southwestern  Public  Service  Company 
(Southwestern). 

17  However,  the  Commission  notes  that  non¬ 
public  utility  EWGs  are  not  jurisdictional  under  the 
FPA  and  thus  they  will  not  submit  rate  filings  to 
the  Commission. 

18  There  is  no  need  to  address  this  issue  at  this 
time.  EWG  applicants  may  request  waiver  of  the 
applicable  filing  fee  at  the  time  of  filing  pursuant 
to  the  Commission's  regulations.  See  IS  CFR 
381.106. 

10  EWGs  that  fall  within  the  requirements  of 
section  201(e)  of  the  FPA  will  be  subject  to  the  FPA 
requirements  applicable  to  public  utilities.  EWGs 
that  do  not  fall  within  the  requirements  of  section 
201(e),  e.g.,  EWGs  owning  and/or  operating  only 
eligible  facilities  located  and  selling  Intra-ERCOT, 
will  be  non-public  utility  EWGs 
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sale  of  electric  energy  at  wholesale.20 
Since  non-public  utility  EWGs  will  not 
pay  annual  charges,  the  Commission 
believes  that  filing  fees  are  necessary  in 
order  to  recover  the  appropriate  cost  of 
administering  section  32  on  behalf  of 
non-public  utility  EWGs.  The  new  filing 
fee  category  will  be  created  by  adding  a 
new  subparl  H  to  Part  381  of  the 
Commission’s  rules.22 

EWGs  that  do  become  public  utilities 
will  be  assessed  annual  charges  under 
part  382  of  the  Commission’s  existing 
rules.  Thus,  the  cost  of  administering 
section  32  for  public-utility  EWGs  will 
be  recovered  through  annual  charges. 
The  final  rule  does  not  incorporate 
Mission’s  request  that  EWGs  be  exempt 
horn  annual  charges. 

Under  this  structure,  the  Commission 
will  recover  the  cost  of  administering 
the  statute  through  annual  charges  for 
public  utility  EWGs  and  filing  fees  for 
non-public  utility  EWGs. 

C.  Compliance  and  Enforcement 
1.  Comments 

Nineteen  commenters  state  that  the 
Commission  should  specify  how  it  will 
monitor  continuing  compliance  by 
EWGs  with  the  statutory  requirements 
for  EWG  status.22  Some  of  the 
commenters  state  that  the  Commission’s 
authority  to  make  an  initial  EWG 
determination  implies  that  the 
Commission  also  has  the  authority  to 
review  whether  an  entity  continues  to 
conform  to  the  requirements  of  EWG 


2CThis  would  include  foreign  EWGs,  EWGs 
owning  only  eligible  facilities  located  and  selling 
intra-ERCOT,  in  Hawaii,  in  Alaska,  in  Puerto  Rico, 
etc. 

21  The  Commission  will  establish  an  initial  fee  of 
$1 ,000  for  non-public  utility  EWG  applications. 
Based  upon  the  Commission’s  costs  during  the  first 
quarter  of  FY  93.  when  the  Commission  acted  on 
the  first  four  EWG  applications,  the  Commission 
could  establish  a  fee  approximately  two  and  one- 
half  times  larger  than  the  fee  the  Commission 
establishes  herein.  However,  the  Commission 
believes  that  the  costs  Incuned  on  the  first  four 
applications  are  not  representative  of  the  cost  of 
processing  future  non-public  utility  EWG 
applications  for  the  following  reasons.  First,  of  the 
four  applications  acted  on  in  the  first  quarter,  only 
one,  Costanera  Power  Corp.,  61  FERC  1 61 ,335 
(1992)  (Docket  No.  EG93— *-000),  involved  a  non- 
public  utility  EWG.  Second,  and  more  importantly, 
this  rulemaking  will  significantly  simplify  the 
process  of  obtaining  an  EWG  determination  and 
consequently  the  cost  of  processing  EWG 
applications.  Therefore,  It  would  be  inappropriate 
to  base  the  filing  fee  on  applications  processed 
before  the  rule  is  in  piece. 

22  Arkansas  Commission,  Atlantic  City  Electric, 
Detroit  Edison,  Edison  Electric  Institute  (EE1), 
ELCON,  Environmental  Action,  Florida  PAL,  LGAE 
Energy  Corp.  (LGAE  Energy),  L1LCO,  Michigan 
Commission  Staff,  Missouri  Commission,  NARUC, 
NEPCO,  New  York  Department,  New  York  State 
Electric  A  Gas  Corporation,  ef  ai„  Pennsylvania 
Power  A  Light  Company  (Pennsylvania  Power), 
California  Commission,  San  Diego  Gas  A  Electric 
Company  (SDGAE)  and  Texas  Utilities. 


status.  Environmental  Action  states  that 
although  PUHCA  does  not  contain  a 
specific  complaint  procedure  like  that 
contained  in  section  206  of  the  FPA,  the 
Commission  should  not  determine  that 
it  has  no  continuing  authority  to  review 
EWGs.  Environmental  Action  suggests 
that  the  Commission’s  determination 
should  be  viewed  as  a  continuing 
responsibility. 

Several  of  the  commenters  state  that 
the  Commission  should  specify  a 
mechanism  for  interested  parties  to 
inform  the  Commission  of  new  facts  or 
changed  conditions  that  may  affect  the 
continuing  validity  of  an  EWG 
determination.  Further,  the  commenters 
state  that  the  Commission  should 
specify  what  action  it  intends  to  take  if 
an  EWG  fails  to  continue  to  adhere  to 
the  statutory  requirements  for  EWG 
status. 

A  few  commenters  suggest  that  the 
Commission  should  issue  a 
determination  revoking  EWG  status 
when  appropriate,  for  instance,  if  a  State 
commission  revokes  its  earlier  consent 
to  an  EWG-related  transaction.23 
NARUC  suggests  that  the  Commission 
should  adopt  a  complaint  or  protest 
procedure  for  interested  parties  who 
seek  to  challenge  the  continuing  validity 
of  an  EWG  determination. 

EEI  suggests  that  an  EWG  applicant 
should  be  required  to  affirm  that  it  will 
continue  to  adhere  to  the  requirements 
of  EWG  status  and  that  it  will  inform  the 
Commission  if  it  no  longer  meets  the 
statutonr  requirements. 

EEI  also  recommends  that  continued 
compliance  be  assured  by  revising 
§  365.3(a)(1)(A)  of  the  proposed  rule  to 
include  the  phrase  “and  will  always 
be.’’  The  amended  provision  suggested 
by  EEI  would  read  as  follows: 

(T]he  applicant  is  and  will  always  be 
engaged  directly,  or  indirectly  through  one  or 
more  affiliates,  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one  or 
more  eligible  facilities  and  selling  electric 
energy  at  wholesale. 

EEI  and  SDG&E  suggest  that  every 
EWG  should  be  required  to  file  an 
annual  statement  that  it  continues  to 
satisfy  the  statutory  requirements. 
SDG&E  also  suggests  that  the 
Commission  should  treat  an  EWG 
determination  as  a  declaratory  order. 
Thus,  SDG&E  states  that  any  subsequent 
change  in  facts  underlying  the 
Commission’s  determination  would 
render  the  original  determination 
invalid  and  require  a  new  filing. 

Atlantic  City  Electric  and  Florida  P&L 
recommend  that  the  Commission 
require  each  EWG  to  make  a  periodic 


23  See  PUHCA  sections  32  (c)  and  (d). 


filing  certifying  that  it  continues  to 
comply  with  the  statutory  requirements 
for  EWG  status.  Alternatively,  Florida 
P&L  states  that  the  Commission  could 
condition  each  EWG  determination  on 
an  applicant’s  continued  compliance 
with  the  statutory  requirements  for  EWG 
status. 

ELCON  and  LILCO  state  that  the 
Commission  should  require  EWGs  to 
report  any  material  change  in 
circumstance  that  could  affect  EWG 
status.  ELCON  further  suggests  that  after 
a  material  change  in  circumstances, 
EWGs  should  he  granted  30  days  to 
prepare  a  new  filing  reflecting  the 
change  in  circumstances. 

2.  Commission  Ruling 

An  EWG  determination  is  based  on 
the  facts  that  are  presented  to  the 
Commission.  Any  material  variation 
from  those  facts  may  render  an  EWG 
determination  invalid.24  If  there  is  any 
material  change  in  facts  that  may  affect 
an  EWG’s  eligibility  for  EWG  status 
under  section  32,  the  EWG  must  within 
60  days:  apply  for  a  new  determination 
of  EWG  status;  file  a  written  explanation 
of  why  the  material  change  in  facts  does 
not  affect  the  EWG’s  status;  or  notify  the 
Commission  that  it  no  longer  seeks  to 
maintain  EWG  status.  This  requirement 
is  incorporated  in  §  365.7  of  the  final 
rule. 

The  Commission  also  notes  that  any 
violations  of  PUHCA  may  be  reported 
directly  to  the  SEC  pursuant  to  section 
18  of  PUHCA.  For  instance,  section 
18(a)  of  PUHCA  provides,  in  part,  as 
follows: 

The  Commission  |SEC],  in  its  discretion 
may  investigate  any  facts,  conditions, 
practices,  or  matters  which  it  may  deem 
necessary  or  appropriate  to  determine 
whether  any  person  has  violated  or  is  about 
to  violate  any  provision  of  this  title,  or  any 
rule  or  regulation  thereunder.  .  .  . 

15  U.S.C.  79r  (1988).  Furthermore, 
section  18(e)  provides  that  the  SEC  may 
bring  an  action  in  the  United  States 
district  courts  to  enforce  compliance 
with  PUHCA.  Id. 


a*This  is  analogous  to  qualifying  facility 
determinations.  See,  eg.,  CMS  Midland,  Inc.,  er  al , 
50  FERC  161.098  at  61,277  (1990),  reh’g  dented.  56 
FERC  161,177  (1991)  appeal  filed.  No.  91-13-66 
P.C.  Cir.).  The  Commission  notes  that  in  Docket 
No.  RM92-1 2-000,  infra  note  27,  the  Commission 
has  proposed  a  streamlined  procedure  to  deal  with 
minor  changes  to  a  facility  that  may  affect 
qualifying  facility  status.  Given  the  infancy  of  the 
Commission’s  implementation  of  PUHCA  section 
32,  the  Commission  does  not  believe  that  a  need  for 
similar  action  with  respect  to  EWG  filings  bas  been 
demonstrated.  If  such  need  later  becomes  apparent, 
the  Commission  can  address  it  at  a  later  time. 
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D.  Section  365.5— Applications  Deemed 
Granted 

1.  Comments 

Section  365.5  of  the  proposed  rule 
provides  that  if  the  Commission  has  not 
issued  an  order  granting  or  denying  an 
application  within  60  days  of  receipt  of 
the  application,  the  application  will  be 
deemed  to  have  been  granted.  Five 
commenters  state  that  the  Commission 
should  issue  a  written  determination  for 
each  application.25 

LG&E  Energy  states  that  deeming  an 
application  to  have  been  granted 
through  inaction  may  not  be  adequate 
for  the  purpose  of  securing  financing  for 
eligible  facilities. 

LG&E  Energy  states  that  the  Energy 
Act  requires  an  affirmative 
determination  and  does  not  authorize 
the  Commission  to  permit  its  inaction  to 
constitute  a  determination.  Accordingly, 
LG&E  Energy  states  that  the  Commission 
should  issue  an  order  for  each  EWG 
determination. 

NARUC  asks  whether  the  Secretary  of 
the  Commission  would  notify  the  SEC 
when  an  entity  is  deemed  to  be  an  EWG. 
NARUC  states  that  there  must  be  some 
mechanism  for  informing  the  SEC  and 
State  commissions  when  an  entity  is 
deemed  to  be  an  EWG.  NARUC  states 
that  if  the  Commission  is  unable  to  act 
on  an  EWG  application  within  60  days, 
it  should  deny  the  application  without 
prejudice  to  refiling.  A  new  60-day  time 
period  would  begin  upon  refiling. 

Environmental  Action  states  that 
section  32  of  PUHCA  only  "deems”  an 
entity  an  EWG  for  the  60-day  period 
between  filing  and  a  determination. 
Environmental  Action  states  that  the 
Commission  is  without  authority  to 
deem  an  entity  an  EWG  following  the 
60-day  period.  Environmental  Action 
states  that  the  Commission  must  make 
an  actual  determination. 

Mission  supports  $  365.5  as  proposed 
in  the  NOPR.  Mission  states  that  §  365.5 
eliminates  regulatory  uncertainty  that 
could  arise  if  an  application  is  not  acted 
upon  within  60  days.  Mission  states  that 
§  365.5  promotes  administrative 
efficiency  by  eliminating  the  need  to 
issue  a  specific  written  determination  in 
every  case. 

2.  Commission  Ruling 

The  final  rule  does  not  amend  §  365.5 
of  the  proposed  rule.  As  Mission  states, 
§  365.5  eliminates  the  need  to  issue  a 
formal  Commission  determination  in 
every  case. 

Contrary  to  Environmental  Action’s 
argument,  the  feet  that  an  entity  is 

**  Alleghany,  Environmental  Action,  LG&E 
Energy.  Missouri  Commission,  and  NARUC. 


deemed  an  EWG  following  expiration  of 
the  60-day  period  does  not  mean  that 
the  Commission  has  not  made  a 
determination.  The  commission  clarifies 
that  applications  where  the  Secretary 
issues  a  notice  that  the  application  is 
deemed  granted  will  have  been 
determined  by  the  Commission  to  be  an 
EWG.  The  notification  of  the 
Commission's  determination  will  be  by 
Secretary  notice,  as  opposed  to  a  formal 
Commission  determination.  This  is 
similar  to  the  procedure  employed  by 
the  Commission  in  denying  rehearing  by 
operation  of  law. 

However,  the  Commission  agrees  with 
NARUC  that  notice  should  be  provided 
when  a  person  is  deemed  to  be  an  EWG. 
Therefore,  the  Secretary  will  issue  a 
notice  whenever  an  applicant  is  deemed 
to  be  an  EWG.2®  The  Secretary  will  also 
specifically  notify  the  SEC  whenever  an 
applicant  is  deemed  to  be  an  EWG. 

E.  Affiliation 
1.  Comments 

Section  355.3(a)(2)(C)  of  the  proposed 
rule  requires  an  EWG  applicant  to 
disclose  "any  electric  utility  company 
that  is  an  affiliate  company  or  associate 
company  of  the  applicant.”  Eight 
commenters  state  that  this  information 
is  not  relevant  to  the  review  of  an  EWG 
application.27  The  commenters  state 
that  information  about  affiliates  may  be 
relevant  in  cases  involving  affiliate 
transactions.  However,  the  commenters 
state  that  section  32  of  PUHCA  permits 
electric  utilities,  exempt  holding 
companies  and  registered  holding 
companies  to  own  and/or  operate 
EWGs. 

The  commenters  note  that  §  365.3(b) 
of  the  proposed  rule  separately  requires 
an  applicant  to  disclose  if  any  portion 
of  an  eligible  facility  is  owned  or 
operated  by  an  electric  utility  company 
that  is  an  affiliate  or  associate  company 
of  the  applicant.  Since  other 
information  about  affiliates  is  irrelevant, 
the  commenters  suggest  that 
§  365.3(a)(2)(C)  of  the  proposed  rules  be 
deleted. 

Pennsylvania  Power  supports 
retention  of  §  365.3(a)(2)(C)  in  order  to 
ensure  that  EWGs  do  not  engage  in 
reciprocal  arrangements  and  that  all 
required  State  commission 
authorizations  in  the  case  of  affiliate 

2BThe  Secretary  will  also  notify  the  applicant  and 
any  intervenors  whenever  an  applicant  is  deemed 
to  be  an  EWG.  Thus,  State  commissions  or  others 
that  evidence  an  interest  in  a  proceeding  by 
intervening  will  be  notified  whenever  an  applicant 
is  deemed  to  be  an  EWG. 

27  American  Gas  Association.  Baltimore  Gas  and 
Electric  Company  (BG&E).  CMS  Energy,  EGA. 
Florida  PAL,  Mission,  Southern,  and  Utility 
Working  Group. 


transactions  or  hybrid  facilities  have 
been  submitted. 

The  Michigan  Commission  Staff  states 
that  each  EWG  applicant  should  be 
required  to  disclose  in  its  sworn 
statement  its  affiliation  with  any  exempt 
holding  companies,  registered  holding 
companies,  and  retail  electric  utilities. 
The  Michigan  Commission  Staff  states 
that  this  information  is  necessary  to 
verify  the  applicant’s  compliance  with 
the  statutory  requirements. 

2.  Commission  Ruling 

The  Commission  will  adopt 
§  365.3(a)(2)(C)  as  proposed.  The 
Commission  believes  that  certain 
information  concerning  affiliation  is 
necessary  to  review  the  accuracy  of 
applications,  particularly  whether  an 
applicant  has  obtained  any  necessary 
State  commission  authorizations.  The 
disclosure  of  affiliation  required  by 
§  365.3(a)(2)(C)  of  the  rule  will  provide 
additional  assurance  that  the  applicant 
has  complied  with  the  requirements  of 
§  365.3(b)  of  the  rule  and  section  32(c) 
of  PUHCA. 

F.  Affirmation 

1.  Comments 

EGA  states  that  the  Commission 
should  eliminate  the  requirement  that 
applicants  submit  sworn  statements. 

EGA  notes  that  applicants  for  qualifying 
facility  status  are  not  required  to  submit 
sworn  statements.28  EGA  states  that  a 
material  misrepresentation  in  an 
application  will  void  the  Commission’s 
determination. 

‘  Mission  does  not  oppose  the 
requirement  that  EWG  applicants  file  a 
sworn  statement  affirming  that  the 
applicant  complies  with  the  statutory 
requirements  for  EWG  status.  However. 
Mission  states  that  the  signature  of  an 
authorized  representative  of  the 
applicant  demonstrates  sufficient 
authentication  for  the  purpose  of 
certifying  qualifying  facilities.  If  the 
Commission  adopts  this 
recommendation.  Mission  states  that  the 
Commission  should  clarify  who  may 
sign  an  application  as  an  authorized 
representative. 

2.  Commission  Ruling 

The  Commission  does  not  believe  that 
the  requirement  of  affirmation  will 
impede  the  preparation  of  EWG 
applications.  Affirmation  provides 
additional  assurance  that  an  application 

“The  Commission  has  proposed  changes  in  its 
qualifying  facility  regulations  in  this  regard.  See 
Docket  No.  RM92-1 2-000,  Streamlining  of 
Regulations  Pertaining  to  Parts  n  and  01  of  the 
Federal  Power  Act  and  the  Public  Utility  Regulatory 
Policies  Act  of  1076,  57  PR  55176,  55161;  57  FK 
58168,  Proposed  Form  No.  556.  Part  A.  Id. 
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is  accurate.  However,  pursuant  to 
Mission's  request,  the  Commission 
clarifies  that  any  representative  legally 
authorized  to  bind  an  applicant  may 
execute  the  application  and  that  this  can 
provide  sufficient  authentication  for 
EWG  application  purposes. 

G.  EWGs  and  Qualifying  Facilities 

1 .  Comments 

Several  commenters  submitted 
comments  about  the  relationship 
between  EWGs  and  qualifying  facilities 
under  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA).29  Enron 
and  LG&E  Energy  state  that  the 
Commission  should  clarify  that  a 
facility  may  be  both  a  qualifying  facility 
under  PURPA  and  an  eligible  facility 
under  section  32  of  PUHCA. 

Enron  also  asks  the  Commission  to 
clarify  that  one  part  of  a  facility  may  be 
a  qualifying  facility,  while  another  part 
of  the  same  facility  may  be  an  eligible 
facility  and  be  owned  and/or  operated 
by  an  EWG. 

The  American  Paper  Institute,  Inc. 
(American  Paper)  asks  the  Commission 
to  clarify  that  owners  of  hydroelectric 
facilities  between  30  and  80  MW  in  size, 
which  are  not  presently  exempt  from 
regulation  under  PUHCA  as  qualifying 
facilities,  may  apply  for  exemption  as 
EWGs. 

Bald  Eagle  Power  Company  Inc.  (Bald 
Eagle)  states  that  the  Commission 
should  grant  qualifying  facility  status  to 
EWGs  that  use  only  renewable  energy 
sources.  Bald  Eagle  claims  that  it  makes 
no  sense  to  grant  qualifying  facility 
status  to  cogeneration  facilities  that 
have  no  production  limits,  while 
denying  qualifying  facility  status  to 
generators  who  use  renewable  energy 
sources  if  they  exceed  small  power 
producer  limits. 

2.  Commission  Ruling 

The  purpose  of  this  rulemaking  is  to 
promulgate  filing  regulations  and 
ministerial  producers  for  EWG 
applications.  This  proceeding  is  not 
intended  to  answer  each  and  every 
question  that  may  be  presented 
concerning  EWGs  and  PUHCA  section 
32.  Accordingly,  the  Commission 
declines  to  rule  on  these  questions  in 
this  proceeding.  These  questions  can  be 
addressed  in  individual  applications. 

H.  Exclusivity 

I.  Comments 

Section  32(a)(1)  of  PUHCA  requires 
that  an  applicant  be  engaged 
“exclusively”  in  the  business  of  owning 


20 16  U.S.C  2611  et  seq.  (1988).  See  18  CFR  Part 

792. 


and/or  operating  one  or  more  eligible 
facilities,  including  certain  transmission 
facilities,  and  in  selling  electric  energy 
at  wholesale.  Section  365.3(a)(1)(A)  of 
the  proposed  rule  requires  that  the 
applicant  represent  that  it  “is  engaged 
directly,  or  indirectly  through  one  or 
more  affiliates,  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one 
or  more  eligible  facilities  and  selling 
electric  energy  at  wholesale.”  (emphasis 
added! 

American  Paper  and  Enron  state  that 
the  Commission  should  clarify  that  a 
cogenerator  that  is  not  a  qualifying 
facility  may  be  an  EWG  even  though  it 
also  sells  steam  or  heat.  American  Paper 
states  that  this  interpretation  is 
consistent  with  the  public  interest  as 
recognized  by  the  policies  embodied  in 
PURPA  with  respect  to  cogenerators  and 
qualifying  facilities.  American  Paper 
states  that  it  would  be  unnecessarily 
burdensome  for  a  cogenerator  to  create 
separate  subsidiaries  for  different 
functions  at  the  same  facility. 

LG&E  Energy  asks  the  Commission  to 
clarify  whether  incidental  business 
activities  such  as  the  sale  of  excess 
steam,  or  the  sale  of  transmission 
service  along  a  radial  line  serving  the 
eligible  facility,  would  violate  the 
exclusivity  requirement.  Enron  Gas 
Services  Corp.  urges  the  Commission  to 
clarify  that  the  sale  of  excess  gas  does 
not  violate  the  exclusivity  requirement. 

American  Paper  states  that 
independent  industrial  generators  who 
also  engage  in  other  non-electric  utility 
business  would  be  excluded  from  EWG 
status  by  a  literal  interpretation  of 
section  32(a)(1)  of  PUHCA.  American 
Paper  states  that  such  a  literal 
interpretation  would  frustrate  the 
purpose  of  the  Energy  Act  by  inhibiting 
the  growth  of  competition  in  the  electric 
utility  industry.  American  Paper 
suggests  that  the  Commission  should 
clarify  that  exclusivity  applies  only  to 
the  extent  that  an  applicant  is  engaged 
in  business  that  would  otherwise  cause 
it  to  be  considered  the  owner  or 
operator  of  an  electric  utility  company 
under  section  2(a)(3)  of  PUHCA. 
American  Paper  states  that  it  is 
reasonable  to  conclude  that  Congress 
meant  the  exclusivity  prohibition  to 
apply  only  to  business  activities  that 
would  cause  an  entity  to  be  subject  to 
regulation  under  PUHCA.  American 
Paper  also  states  that  it  would  be 
unnecessarily  burdensome  for  industrial 
independent  power  producers  to  create 
separate  subsidiaries  for  different 
functions  at  the  same  facility. 

ELCON  states  that  the  Commission 
should  interpret  the  statute  so  that  the 
exclusivity  requirement  applies  to  sales 


of  electricity  at  wholesale,  and  does  not 
apply  to  incidental  business  activities 
such  as  the  sale  of  steam  or  waste 
products  or  the  ownership  of  fuel 
handling  facilities. 

2.  Commission  Puling 

As  with  the  preceding  discussion 
concerning  EWGs  and  qualifying 
facilities,  the  matters  raised  by  the 
commenters  concerning  exclusivity  are 
outside  the  scope  of  this  proceeding. 

The  Commission  will  defer  ruling  on 
these  questions  until  they  are  presented 
in  an  EWG  application. 

I.  Deficient  Applications 

1.  Comments 

Enron  and  Pentzer  state  that  the 
Commission  should  provide  for 
reconsideration  of  denials  of  EWG 
status.  In  the  alternative,  Pentzer  states 
that  the  Commission  should  promptly 
notify  applicants  of  deficiencies  and 
permit  the  applicant  to  amend  its  filing. 
Enron  states  that  the  Commission 
should  clarify  that  denials  of  EWG 
status  are  without  prejudice  to  refiling 
with  additional  supporting  information. 

LG&E  Energy  asks  whether  the 
Commission  will  issue  a  deficiency 
letter  when  an  application  fails  to 
provide  all  of  the  information  necessary 
to  make  an  EWG  determination.  If  so, 
LG&E  Energy  asks  how  the  issuance  of 
a  deficiency  letter  will  affect  the  60-day 
deadline  for  a  determination. 

NIEP  suggests  that  if  an  application  is 
considered  incomplete,  FERC  should 
inform  the  applicant  within  ten  days.  If 
the  applicant  responds  within  another 
ten  days,  NIEP  states  that  the  60-day 
clock  should  not  be  tolled.  If  the 
applicant  does  not  respond  within  ten 
days,  NIEP  states  that  the  60-day  clock 
should  start  over  when  a  complete 
application  is  filed.  Environmental 
Action  states  that  each  deficiency 
requiring  an  amended  filing  should  toll 
the  60-day  clock. 

2.  Commission  Ruling 

The  Commission  will  not  issue 
deficiency  letters.  The  absolute  60-day 
deadline  for  Commission  action  does 
not  leave  adequate  time  for  review  of 
deficiency  responses.30  The 
Commission  will  either  grant  or  deny  an 
application  within  the  60-day  time 
period.  The  60-day  time  period  will 
begin  on  the  date  that  an  application, 
including  any  required  filing  fee,  is 
received  by  the  Secretary.  However,  if 
the  Commission  denies  an  application. 


30  For  the  same  reason,  the  Commission  will  not 
permit  amendments  to  filings. 
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under  either  the  FPA  or  PUHCA.  Enron 
states  that  section  32  of  PUHCA  does 
not  implicate  the  FPA  and  therefore  an 
EWG  determination  would  presumably 
not  be  subject  to  FPA  judicial  review 
procedures.  See  16  U.S.C.  8251  (1988). 
Likewise,  EWG  determinations  would 
presumably  not  be  subject  to  judicial 
review  under  PUHCA  because  the 
judicial  review  procedures  established 
for  PUHCA  refer  only  to  judicial  review 
of  orders  issued  by  the  SEC.  See  15 
U.S.C.  79x  (1988). 

Enron  states  that  EWG  determinations 
may  be  subject  to  review  under  the 
Administrative  Procedure  Act  (APA). 
However,  Enron  states  that  the  APA 
contains  no  time  limit  for  filing 
petitions  for  review.  Under  these 
circumstances,  Enron  states  that  an 
EWG  applicant  could  never  be  certain 
that  its  EWG  determination  is  final  and 
no  longer  subject  to  review.  Enron  states 
that  this  lack  of  regulatory  certainty 
could  adversely  affect  project  financing. 

Enron  suggests  that  tne  Commission 
either:  (1)  Interpret  PUHCA  judicial 
review  provisions  (including  the  60-day 
time  limit  for  filing  a  petition  for 
review)  to  apply  to  EWG 
determinations,  or;  (2)  find  that  EWG 
determinations  are  not  subject  to 
judicial  review  since  the  Commission’s 
action  is  merely  ministerial. 

2.  Commission  Ruling 

The  Commission  does  not  interpret 
section  24  of  PUHCA,  which  refers  to 
orders  issued  by  the  SEC,  as  providing 
judicial  review  of  FERC  EWG 
determinations.  However,  the 
Commission  notes  that  judicial  review 
is  provided  under  section  25  of  PUHCA. 
Section  25,  as  codified  at  15  U.S.C.  79y, 
provides,  in  part,  that: 

The  District  Courts  of  the  United  States 
and  the  United  States  courts  of  any  Territory 
or  other  place  subject  to  the  jurisdiction  of 
the  United  States  shall  have  jurisdiction  of 
violations  of  this  title  or  the  rules, 
regulations,  or  orders  thereunder,  and, 
concurrently  with  State  and  Territorial 
courts,  of  all  suits  in  equity  and  actions  at 
law  brought  to  enforce  any  liability  or  duty 
created  by,  or  to  enjoin  any  violation  of,  this 
title  or  the  rules,  regulations,  or  orders 
thereunder. 

K.  Miscellaneous  Issues 

Section  365.3(b)  of  the  proposed  rule 
provides,  among  other  things,  that  an 
applicant  must  submit  certain  State 
commission  approvals  if  a  retail  rate  or 
charge  associated  with  the  construction 
of  a  generating  facility,  or  for  electric 
energy  produced  by  a  facility,  is  a  “rate 
or  charge  of  an  affiliate  of  a  registered 
holding  company.”  The  Cogeneration 
Partners  Group  suggests  that  the 
Commission  should  clarify  that  this 


portion  of  §  365.3(b)  is  only  applicable 
to  companies  that  are  registered  holding 
companies  by  virtue  of  their  ownership 
of  electric  utility  companies,  and  not 
solely  by  reason  of  their  ownership  of 
gas  utility  companies. 

The  statute  makes  no  distinction 
between  entities  that  are  registered 
holding  companies  by  virtue  of  their 
ownership  of  electric  utility  companies 
and  entities  that  are  registered  holding 
companies  by  virtue  of  their  ownership 
of  gas  utility  companies.  Therefore, 

§  365.3(b)  of  the  final  rule  applies  to  any 
registered  holding  company. 

r  our  commenters  state  that  an  entity 
that  has  attained  EWG  status  may  wish 
to  own  or  operate  an  additional 
facility.31  These  commenters  suggest 
that  the  Commission  should  identify 
procedures  for  an  existing  EWG  to  apply 
for  a  determination  whether  an 
additipnal  facility  is  an  eligible  facility. 
EEI  and  Texas  Utilities  state  that  the 
procedures  for  new  facilities  should  be 
abbreviated.  Environmental  Action 
states  that  a  separate  filing  should  be 
required  each  time  an  EWG  acquires  a 
new  facility  in  order  to  determine 
whether  the  new  facility  is  an  eligible 
facility.  Pentzer  states  that  the 
Commission  should  clarify  that  an 
initial  EWG  determination  is  sufficient 
to  cover  subsequent  acquisition  or 
operation  of  other  eligible  facilities. 

As  noted  above,  an  EWG 
determination  is  based  on  the  facts 
presented  to  the  Commission. 
Accordingly,  if  an  EWG,  for  example, 
wishes  to  own  or  operate  additional 
facilities,  but  seeks  to  maintain  its  status 
as  an  EWG,  it  must  file  another 
application  with  the  Commission.  The 
Commission  will  review  the  application 
on  the  same  basis  as  it  reviewed  the 
initial  application. 

LG&E  Energy  notes  that  §  365.3(a)(2) 
of  the  proposed  rule  would  require  that 
each  application  include  a  brief 
description  of  the  facility  or  facilities 
which  are  or  "will  be”  eligible  facilities. 
LG&E  Energy  asks  whether  an  applicant 
could  obtain  EWG  status  for  a  facility 
that  is  not  yet  planned  as  long  as  the 
applicant  properly  attests  that  any  such 
future  facility  will  be  an  eligible  facility. 

EGA  states  that  developers  of  eligible 
facilities  often  must  obtain 
determination  of  EWG  status  prior  to 
construction  in  order  to  secure 
financing.  EGA  further  states  that  when 
the  Commission  grants  a  determination 
of  EWG  status  for  eligible  facilities  that 
are  not  yet  built,  it  is  reasonable  to 
expect  that  the  final  structure  of  the 
transaction  may  differ  from  that 


31  EEI,  Environmental  Action,  Pentzei,  and  Texas 
Utilities. 


proposed  in  the  original  EWG 
application.  In  this  event,  the 
Commission  should  specify  that  an 
EWG  need  only  file  a  revised 
application  where  deviations  from  the 
original  proposed  transaction  are 
material  to  tne  applicant’s  EWG  status. 

Applicants  may  request  a 
determination  of  EWG  status  for 
facilities  that  have  not  been  built. 
However,  each  determination  is  based 
on  the  facts  presented  in  the 
application.  Any  subsequent  material 
departure  from  the  facts  presented  in 
the  original  application  may  render  a 
determination  invalid. 

EGA  and  ELCON  suggest  that  the 
Commission  should  clarify  the 
definition  of  certain  terms  used  in  the 
statute.  EGA  states  that  the  Commission 
should  clarify  the  meaning  of  “eligible 
facility,”  “exclusively  in  the  business 
of,”  and  "exclusively  for  sale.”  ELCON 
states  that  the  Commission  should 
clarify  the  meaning  of  “owning,” 
“operating,”  and  “facility .'  .  .  used  for 
the  generation  of  electric  energy 
exclusively  for  sale  at  wholesale.” 

As  notea  above,  the  purpose  of  this 
rulemaking  is  to  establish  the  filing 
requirements  and  procedures  to  be  used 
for  EWG  applications.  The  Commission 
does  not  intend  to  prematurely  rule  on 
substantive  issues  relating  to  die 
definition  of  certain  terms,  beyond  what 
is  necessary  to  permit  the  initial 
administration  of  the  statute. 

Section  365.3(a)(2)(B)  requires  an 
EWG  applicant  to  submit  a  brief 
description  of  any  lease  arrangements 
involving  the  eligible  facility  and  a 
public  utility  company. 

Mission  states  that  the  specific  terms 
of  any  lease  arrangements  involving  an 
eligible  facility  and  public  utility 
companies  are  not  relevant  to  the  review 
of  an  EWG  application.  Therefore, 
Mission  states  that  §  365.3(a)(2)(B) 
should  be  deleted. 

EGA  states  that  section  2(a)(5)  of 
PUHCA  defines  public  utility 
companies  as  either  electric  utility 
companies  or  gas  utility  companies. 

EGA  suggests  that  the  Commission 
should  review  §  365.3(a)(2)(B)  to  apply 
only  to  leases  involving  an  eligible 
facility  and  electric  utility  companies. 

The  final  rule  retains  §  365.3(a)(2)(B). 
The  information  about  leases  required 
by  §  365.3(a)(2)(B)  of  the  rule  will 
provide  assurance  that  the  applicant  has 
complied  with  section  32(a)(2)(B)  of 
PUHCA  relating  to  facilities  that  are 
leased  to  a  public  utility  company.  The 
Commission  believes  that  this 
information  is  appropriate  regardless  of 
whether  the  public  utility  company  is  a 
gas  utility  company  or  electric  utility 
company  in  that  Congress  drew  no 
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complied  with  section  32(a)(2)(B)  of 
PUHCA  relating  to  facilities  that  are 
leased  to  a  public  utility  company.  The 
Commission  believes  that  this 
information  is  appropriate  regardless  of 
whether  the  public  utility  company  is  a 
gas  utility  company  or  electric  utility 
company  in  that  Congress  drew  no 
distinction  in  the  statute,  but  rather 
used  the  term  "public  utility 
companies.”  32 

BC&E  and  EGA  state  that  the 
Commission  should  specify  in  the  final 
rule  that  no  environmental  assessment 
or  environmental  impact  statement  is 
necessary  for  EWG  filings  or 
Commission  determinations  of  EWG 
status. 

The  Commission  agrees  that  its 
ministerial  role  under  section  32  of 
PUHCA  does  not  require  the  preparation 
of  environmental  assessments  or 
environmental  impact  statements.  See 
Sugarloaf  Citizens  Association  v.  FERC, 
959  F.2d  508  (4th  Cir.  1992)  (qualifying 
facility  certifications  do  not  require 
preparation  of  environmental  impact 
statement). 

In  addition  to  the  information 
required  in  the  proposed  rule,  several 
commenters  33  state  that  the 
Commission  should  also  require  that 
EWG  applicants  submit  certain  other 
information  with  their  filings, 
including:  (1)  A  description  of  the 
eligible  facility,  including  location;  (2)  a 
description  of  wholesale  purchasers 
who  will  be  served  by  the  eligible 
facility;  (3)  a  description  of  the 
corporate  structure  of  the  applicant  and 
any  affiliates;  (4)  whether  the  costs  of 
the  eligible  facility  are  reflected  in  retail 
rates;  and  (5)  a  description  of  all  owners 
of  the  eligible  facility.  Arizona  Public 
Service  and  Allegheny  state  that  this 
information  will  be  useful  for  the 
planning  needs  of  electric  utilities  in 
whose  service  areas  eligible  facilities 
may  be  located. 

The  final  rule  will  require  that  EWG 
filings  include  a  brief  description  of  the 
eligible  facility  or  facilities.  The 
additional  information  requested  by 
several  commenters  does  not  appear  to 
be  necessary  for  the  Commission  to 
determine  whether  an  applicant  has 
satisfied  the  statutory  criteria  required 
for  EWG  status. 

Section  365.3(b)  of  the  proposed  rule 
requires  certain  State  commission 
approvals  if  certain  retail  rates  or 
charges  “for,  or  in  connection  with  the 
construction”  of  an  eligible  facility  were 
“in  effect  under  the  laws  of  any  State  on 
October  24, 1992.”  Arizona  Public 


Service  states  that  the  Commission 
should  clarify  that  this  subsection 
applies  only  to  existing  facilities,  as  is 
required  by  section  32(c)  of  PUHCA. 

The  Commission  agrees  with  Arizona 
Public  Service  that  this  subsection 
applies  only  to  facilities  that  were 
reflected  in  retail  rates  on  October  24, 
1992. 

Enron  states  that  the  Commission 
should  clarify  the  definition  of  when  a 
facility  has  been  included  in  retail  rates. 
For  instance,  Enron  suggests  that 
§  365.3(b)  should  apply  when  system¬ 
wide  rates  include  costs  associated  with 
the  eligible  facility.  The  statute  is  clear 
in  this  regard.  If  any  cost  for  a  facility 
was  reflected  in  retail  rates  as  of  October 
24, 1992,  whether  in  base  rates,  fuel 
adjustment  charges,  construction-work- 
in-progress,  or  otherwise.  State 
commission  approval  is  required.  Enron 
states  that  the  Commission  should 
permit  two  or  more  affiliates  involved  in 
the  ownership  and/or  operation  of  the 
same  project  to  make  a  single 
application  for  EWG  status.  Such  a 
policy  would  avoid  the  unnecessary 
cost  of  duplicative  proceedings. 

The  Commission  addressed  this  issue 
in  Costanera  Power  Corporation,  61 
FERC  1  61,335  (1992)  (Costanera).  In 
Costanera  the  Commission  stated  that 
section  32(a)(1)  of  PUHCA  requires  a 
“person”  seeking  EWG  status  to  apply 
for  a  determination  by  the  Commission. 
The  Commission  further  stated  that 
section  (2)(a)(l)  of  PUHCA  defines 
“person”  as  an  individual  or  company. 
15  U.S.C.  79b(a)(l)  (1988).  Therefore, 
the  Commission  concluded  that  to  the 
extent  that  applicants  are  separate 
companies  as  defined  by  section  2(a)(2) 
of  PUHCA.  15  U.S.C  79b(a)(2)  (1988), 
each  must  file  a  separate  application. 

Section  32  of  PUHCA  states  that  an 
eligible  facility  includes 
“interconnecting  transmission  facilities 
necessary  to  effect  a  sale  of  electric 
energy  at  wholesale.”  Atlantic  City 
Electric  states  that  additional 
clarification  is  necessary  to  delineate 
interconnecting  facilities  owned  by  an 
EWG  and  facilities  owned  by  a 
transmitting  utility.  Atlantic  City 
Electric  states  that  the  Commission 
should  only  consider  transmission 
facilities  owned  by  an  EWG  when 
reviewing  an  EWG  application. 

The  Commission  agrees  with  Atlantic 
City  Electric  that  transmission  facilities 
that  are  not  owned  by  an  EWG  applicant 
are  not  relevant  to  the  Commission’s 
determination. 


32  See  15  U.S.C.  79b(a)(5)  (1988). 

33  Allegheny,  Arizona  Public  Service,  Destec  and 
Environmental  Action. 


V.  Regulatory  Flexibility  Certification 
Statement 

The  Regulatory  Flexibility  Act  34 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  final  rule  codifies  the  filing 
requirements  contained  in  section  32  of 
PUHCA.  The  filing  requirements  are 
minimal  and  will  not  have  a  significant 
economic  impact  on  small  entities. 
Moreover,  persons  that  qualify  for  EWG 
status  will  enjoy  the  substantial  benefit 
of  being  exempt  from  regulation  under 
PUHCA.  Consequently,  the  Commission 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VI.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.33  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment.38  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.37  The  final 
rule  does  not  change  the  effect  of  the 
underlying  legislation.  Accordingly,  no 
environmental  consideration  is 
necessary. 

VII.  Information  Collection  Statement 

The  Office  of  Management  and 

Budget’s  (OMB)  regulations  38  require 
that  OMB  approve  certain  information 
collection  and  recordkeeping 
requirements  imposed  by  an  agency. 

The  information  collection  requirements 
affected  by  the  final  rule  are  FERC-598 
(Determinations  for  Entities  Seeking 
Exempt  Wholesale  Generator  Status) 
and  FERC-582  (Oil,  Gas  and  Electric 
Fees  and  Annual  Charges).  (1902-0132). 

The  final  rule  requires  that  persons 
who  voluntarily  request  a  determination 
of  EWG  status  provide  certain 
information  to  the  Commission.  The 


34  5  U.S.C  601-812. 

35  Regulations  Implementing  National 
Environmental  Policy  Act.  52  FR  47897  (Dec.  17, 
1987).  FERC  Stats,  and  Rags.  1  30,783  (1987). 

w  13  CFR  380.4. 

37 18  CFR  380.4(a)(2)(iil. 

“5  CFR  1320.12,  as  authorized  by  P.L.  96-511, 
44  U.S.C  Chapter  35,  the  Paperwork  Reduction  Act 
of  1980. 
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Commission  would  use  the  information 
collected  from  the  applicant  to 
determine  whether  the  applicant  meets 
the  statutory  requirements  for  EWG 
status.  The  Commission’s  Office  of 
Financial  Management  would  also  use 
the  data  collected  to  compute  filing  fees 
and  annual  charges. 

The  Commission  is  submitting 
notification  of  the  final  rule  to  OMB. 
Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  the  final  rule  can 
also  be  sent  to  the  Office  of  Information 
8nd  Regulatory  Affairs  of  OMB 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission). 

VIII.  Effective  Date 

This  final  rule  is  effective  March  22, 
1993. 

List  of  Subjects 

18  CFR  Part  365 

Electric  power,  Exempt  wholesale 
generators,  Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  381 

Electric  power,  Exempt  wholesale 
generators,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  title  18, 
chapter  I  of  the  Code  of  Federal 
Regulations  to  add  a  new  subchapter  T, 
part  365,  and  to  add  a  new  subpart  H 
to  existing  part  381,  as  set  forth  below. 

By  the  Commission. 

Lois  D.  Cashed, 

Secretary. 

1.  A  new  subchapter  T,  consisting  of 
part  365  is  added,  as  follows: 

SUBCHAPTER  T— REGULATIONS  UNDER 
SECTION  32  OF  THE  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

PART  365— FILING  REQUIREMENTS 
AND  MINISTERIAL  PROCEDURES  FOR 
PERSONS  SEEKING  EXEMPT 
WHOLESALE  GENERATOR  STATUS 

Sec. 

365.1  Purpose. 

365.2  Definitions. 

365.3  Contents  of  application  and 
procedure  for  filing. 

365.4  Effect  of  filing. 

365.5  Commission  action. 

365.6  Notification  of  Commission  action  to 
the  Securities  and  Exchange 
Commission. 

365.7  Procedure  for  notifying  Commission 
of  materia]  change  in  facts. 


Authority:  Pub.  L  102-486, 106  Stat.  2776 
{15  U.S.C.  79). 

$365.1  Purpose. 

The  purpose  of  part  365  is  to 
implement  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  added  by  section  711  of  the  Energy 
Policy  Act  of  1992. 

$  365.2  Definitions. 

(a)  For  the  purpose  of  this  part  terms 
will  have  the  same  meaning  as  defined 
in  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended  by  the  Energy 
Policy  Act  of  1992,  except  as  provided 
in  paragraph  (b)  of  this  section. 

(b)  For  the  purpose  of  this  part: 

(1)  Commission  means  the  Federal 
Energy  Regulatory  Commission;  and 

(2)  Receipt  of  an  application  means 
the  date  that  the  Commission  receives 
the  application  and  the  applicable  filing 
fee,  if  any;  and 

(3)  Affected  State  commission  means 
the  State  commission  of  each  state  in 
which  a  generating  facility  owned  and/ 
or  operated  by  the  applicant  is  located; 
each  State  commission  regulating  the 
retail  rates  of  an  electric  utility  that  will 
purchase  power  from  the  applicant,  if 
known  at  the  time  of  application;  and, 
each  State  commission  regulating  a 
retail  utility  that  is  affiliated  with  the 
applicant. 

$  365.3  Contents  of  application  and 
procedure  for  filing. 

(a)  A  person  seeking  status  as  an 
exempt  wholesale  generator  (applicant) 
must  file  with  the  Commission,  and 
serve  on  the  Securities  and  Exchange 
Commission  and  any  affected  State 
commission,  the  following: 

(1)  A  sworn  statement,  by  a 
representative  legally  authorized  to  bind 
the  applicant,  attesting  to  any  facts  or 
representations  presented  to 
demonstrate  eligibility  for  EWG  status, 
including: 

(1)  A  representation  that  the  applicant 
is  engaged  directly,  or  indirectly 
through  one  or  more  affiliates,  and 
exclusively  in  the  business  of  owning  or 
operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale;  and 

(ii)  Any  exceptions  for  foreign  sales  of 
power  at  retail. 

(2)  A  brief  description  of  the  facility 
or  facilities  which  are  or  will  be  eligible 
facilities  owned  and/or  operated  by  the 
applicant  including: 

(i)  The  related  transmission 
interconnection  components; 

(ii)  Any  lease  arrangements  involving 
the  facilities  and  public  utility 
companies;  and 


(iii)  Any  electric  utility  company  that 
is  an  affiliate  company  or  associate 
company  of  the  applicant. 

(b)  If  a  rate  or  charge  for,  or  in 
connection  with,  the  construction  of  a 
facility  described  in  paragraph  (a)(2)  of 
this  section,  or  for  electric  energy 
produced  by  a  facility  described  in 
paragraph  (a)(2)  of  this  section  (other 
than  any  portion  of  a  rate  or  charge 
which  represents  recovery  of  the  cost  of 
a  wholesale  rate  or  charge),  was  in  effect 
under  the  laws  of  any  State  on  October 
24, 1992,  or  if  any  portion  of  a  facility 
described  in  paragraph  (a)(2)  of  this 
section  is  owned  or  operated  by  an 
electric  utility  company  that  is  an 
affiliate  or  associate  company  of  the 
applicant,  the  applicant  must  also  file  a 
copy  of  a  specific  determination  from 
every  State  commission  having 
jurisdiction  over  any  such  rate  or 
charge,  or  if  the  rate  or  charge  is  a  rate 
or  charge  of  an  affiliate  of  a  registered 
holding  company,  a  specific 
determination  from  every  State 
commission  having  jurisdiction  over  the 
retail  rates  and  charges  of  the  affiliates 
of  the  registered  holding  company,  that 
allowing  the  facility  to  be  an  eligible 
facility: 

(1)  Will  benefit  consumers, 

(2)  Is  in  the  public  interest,  and 

(3)  Does  not  violate  Slate  law. 

(c)  Applications  for  exempt  wholesale 
generator  status  must  also  include  a 
copy  of  a  notice  of  the  application 
suitable  for  publication  in  the  Federal 
Register.  The  notice  must  state  the 
applicant’s  name,  the  date  of  the 
application,  and  a  brief  description  of 
the  applicant  and  the  facility  or 
facilities  which  are  or  will  be  eligible 
facilities  owned  and/or  operated  by  the 
applicant.  The  applicant  must  also 
submit  a  copy  of  its  notice  on  a  3W" 
diskette  in  ASCII  format.  Each  diskette 
must  be  clearly  marked  with  the  name 
of  the  applicant  and  the  words  "notice 
of  filing.”  The  notice  must  be  in  the 
following  form: 

(Name  of  Applicant) 

Docket  No.  EG- 

Notice  of  Application  for  Commission 
Determination  of  Exempt  Wholesale 
Generator  Status 

On  (date  application  was  filed),  (name  and 
address  of  applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to  part 
365  of  the  Commission’s  regulations. 

(Brief  description  of  the  applicant  and  the 
facility  or  facilities  which  are  or  will  be 
eligible  facilities  owned  and/or  operated  by 
the  applicant,  including  reference  and 
citation  to  any  applicable  State  commission 
determinations.] 

Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
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wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with  the 
Federal  Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.211  and 
385.214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  The  Commission 
will  limit  its  consideration  of  comments  to 
those  that  concern  the  adequacy  or  accuracy 
of  the  application.  All  such  motions  and 
comments  should  be  filed  on  or  before 

_ and  must  be  served  on  th8 

applicant.  Any  person  wishing  to  become  a 
party  must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

§365.4  Effect  of  FiHng. 

A  person  applying  in  good  faith  for  a 
Commission  determination  of  exempt 
wholesale  generator  status  will  be 
deemed  to  be  an  exempt  wholesale 
generator  from  the  date  of  receipt  of  the 
application  until  the  date  of 
Commission  action  pursuant  to  §  365.5. 

§365.5  Commission  action. 

If  the  Commission  has  not  issued  an 
order  granting  or  denying  an  application 
within  60  days  of  receipt  of  the 
application,  the  application  will  be 
deemed  to  have  been  granted. 

§365.6  Notification  of  Commission  action 
to  the  Securities  and  Exchange 
Commission. 

The  Secretary  of  the  Commission  will 
notify  the  Securities  and  Exchange 
Commission  whenever  a  person  is 
determined  to  be  an  exempt  wholesale 
generator. 

§  365.7  Procedure  for  notifying 
Commission  of  material  change  in  facts. 

If  there  is  any  material  change  in  facts 
that  may  effect  an  EWG’s  eligibility  for 
EVVG  status  under  section  32  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  the  EWG  must  within  60  days: 
apply  for  a  new  determination  of  EWG 
status:  file  a  written  explanation  of  why 
the  material  change  in  facts  does  not 
affect  the  EWG’s  status;  or  notify  the 
Commission  that  it  no  longer  seeks  to 
maintain  EWG  status. 

PART  381— FEES 

2.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w;  16  U.S.C. 
791-828c;  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  and  49  U.S.C.  1-27. 

3.  Part  381  is  amended  to  add  subpart 
H,  consisting  of  §  381.801  as  follows: 


SUBPART  H— FEES  APPLICABLE  TO  THE 
PUBLIC  UTILITY  HOLDING  COMPANY  ACT 
OF  1935 

§  361 .801  Applications  for  exempt 
wholesale  generator  status. 

The  fee  established  for  applications 
for  exempt  wholesale  generator  status 
under  section  32  of  the  Public  Utility 
Holding  Company  Act  of  1935  and 
subchapter  T,  part  365  of  this  chapter, 
applicable  to  applicants  who  will  not 
become  public  utilities  as  defined  in 
section  201(e)  of  the  Federal  Power  Act 
upon  the  sale  of  electric  energy  at 
wholesale,  is  $1,000.  The  fee  must  be 
submitted  in  accordance  with  subpart  A 
of  this  part. 

Appendix  A 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Commenters 

1 .  Allegheny  Power  System 

2.  American  Gas  Association 

3.  American  Paper  Institute,  Inc. 

4.  Arizona  Public  Service  Company 

5.  Arkansas  Public  Service  Commission 

6.  Atlantic  City  Electric  Company 

7.  Bald  Eagle  Power  Company  Inc. 

8.  Baltimore  Gas  and  Electric  Company 

9.  City  of  Colorado  Springs,  Colorado 

10.  CMS  Energy  Corporation 

1 1 .  Cogeneration  Partners  Group 

1 2.  Cogenerators  of  Southern  California 

13.  Colorado  Association  of  Municipal 
Utilities 

14.  Department  of  Energy 

15.  Destec  Energy,  Inc. 

16.  Detroit  Edison 

17.  Edison  Electric  Institute 

18.  Electric  Generation  Association 

19.  Electricity  Consumers  Resource  Council 

20.  El  Paso  Electric  Company 

21.  Enron  Gas  Services  Corp. 

22.  Enron  Power  Corp. 

23.  Environmental  Action  Foundation,  ef 
al.  (Consisting  of  Environmental  Action 
Foundation,  Union  of  Concerned 
Scientists,  Geothermal  Resources 
Association,  American  Public  Power 
Association,  Toward  Utility  Rate 
Normalization,  Electric  Consumers 
Resource  Council,  Consumer  Federation  of 
America,  Indiana  Consumer  Counsel, 
Missouri  Office  of  the  Public  Counsel, 

State  of  Ohio  Office  of  the  Consumer 
Counsel,  Commonwealth  of  Pennsylvania 
Office  of  the  Consumer  Advocate  and  Utah 
Committee  of  Consumer  Services) 

24.  Florida  Power  &  Light  Company 

25.  Idaho  Public  Utilities  Commission 

26.  Imperial  Irrigation  District 

27.  LG&E  Energy  Corp. 

28.  Long  Island  Lighting  Company 

29.  Michigan  Public  Service  Commission 
Staff  . 

30.  Mission  Energy  Company 

31.  Missouri  Basin  Municipal  Power 
Agency 

32.  Missouri  Public  Service  Commission 

33.  National  Association  of  Regulatory 
Utility  Commissioners 

34.  National  Independent  Energy  Producers 


35.  Natural  Gas  Supply  Association 

36.  New  England  Power  Company 

37.  New  York  State  Department  of  Public 
Service 

38.  New  York  State  Electric  &  Gas 
Corporation,  et  al.  (consisting  of  New  York 
State  Electric  &  Gas  Corporation  and 
Niagara  Mohawk  Power  Corporation) 

39.  Pennsylvania  Power  &  Light  Company 

40.  Pentzer  Energy  Services,  Inc. 

41.  Public  Service  Commission  of  Nevada 

42.  Public  Service  Commission  of 
Wisconsin 

43.  Public  Utilities  Commission  of 
California 

44.  San  Diego  Gas  &  Electric  Company 

45.  Southern  Company  Services,  Inc. 

46.  Southwestern  Public  Service  Company 

47.  Texas  Utilities  Electric  Company 

48.  Utah  Municipal  Power  Agency 

49.  UtiliCorp  United  Inc. 

50.  Utility  Working  Group 

(FR  Doc.  93-3629  Filed  2-17-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  218 

Collection  of  Royalties,  Rentals, 
Bonuses  and  Other  Monies  Due  the 
Federal  Government 

CFR  Correction 

In  title  30  of  the  Code  of  Federal 
Regulations,  parts  200*699,  revised  as  of 
July  1, 1992,  on  page  105,  in  §  218.51, 
the  last  three  sentences  of  paragraph 
(a)(1)  were  inadvertently  removed.  The 
entire  text  of  paragraph  (a)(1)  should 
read  as  follows: 

§218.51  Method  of  payment 

(a)  Payment  of  royalties.  (1)  All  payors 
whose  aggregate  royalty  payment 
obligation  to  MMS  on  the  payment  due 
date  totals  $10,000  or  more  must  make 
royalty  payment  by  Electronic  Funds 
Transfer  (EFT)  using  the  Federal 
Reserve  Communications  System 
(FRCS)  link  to  the  Financial 
Management  Service  Fedwire  Deposit 
System  (FDS),  unless  otherwise  directed 
by  MMS.  Bills  for  Royalty-In-Kind  (RDC) 
Oil  and  Bills  for  Collection  of  additional 
royalties  owed  as  the  result  of  audits  are 
considered  to  be  royalty  payment 
obligations  subject  to  the  requirements 
of  this  paragraph.  Early  payment  by 
other  than  EFT  of  a  portion  of  the 
aggregate  royalty  payment  obligation  to 
avoid  remittance  by  EFT  on  the 
payment  due  date  is  not  permitted. 

Such  early  payments  are  permitted 
regardless  of  amount,  but  must  be 
remitted  by  EFT. 

***** 

BILLING  CODE  150*41-0 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  69 
[CC  Dock*  No.  86-10,  FCC  93-541 

Provision  of  Access  for  800  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  order  addresses  the 
obligations  of  local  exchange  carriers 
(LECs)  in  furnishing  800  access  service 
to  interexchange  carriers  (IXCs).  It 
clarifies  that  independent  telephone 
companies  (ITCs)  may  provide  800  data 
base  access  without  meeting  the  five- 
second  access  time  standard  established 
for  the  Bell  Operating  Companies 
(BOCs)  and  GTE.  It  recognizes  that  it 
would  be  inequitable  and  burdensome 
to  impose  that  standard  on  all  ITCs, 
given  the  varying  economic  constraints 
that  affect  them  and  their  generally 
limited  600  traffic  volume.  It  also 
requires  ITCs  to  convert  from  NXX  to 
data  base  access  at  the  same  time  as 
other  LECs  to  avoid  unnecessary 
administrative  and  technical  burdens 
associated  with  maintaining  a  limited 
NXX  option.  The  order  will  facilitate  the 
provision  of  800  data  base  access 
service,  which  will  permit  800  service 
customers  to  switch  from  one  800 
service  provider  to  another  without 
changing  their  800  telephone  numbers. 
The  Order  also  affirms  the 
Commission’s  earlier  decision  not  to 
require  IXCs  to  offer  subscriber- 
requested  vertical  features  available 
from  a  LEC,  since  competition  should 
provide  the  appropriate  incentives  to 
ensure  that  carriers  accommodate  the 
needs  and  desires  of  800  users  for  these 
features.  Finally,  it  dismisses  as  moot. 
California’s  petition  requesting  that  the 
Federal  State  Joint  Board  examine 
whether  the  costs  of  digital  technologies 
that  support  800  service  are  fairly 
apportioned  between  state  and  federal 
Jurisdictions  under  existing  separations 
rules,  since  a  Joint  Board  is  now 
discussing  it  The  Commission  took  this 
action  in  response  to  six  petitions  for 
reconsideration  or  clarification  of  the 
Reconsideration  Order. 

EFFECTIVE  DATE:  March  22, 1993, 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Phillips,  Common  Carrier  Bureau, 
(202)  632-4048. 

SUPPLEMENTARY  INFORMATION: 

Summary 

This  is  a  summary  of  the 
Commission’s  Memorandum  Opinion 


and  Order  on  Further  Reconsideration 
in  Provision  of  Access  for  800  Service 
CC  Docket  No.  86-10;  FCC  93-54, 
Adopted:  January  29, 1993  and 
Released:  January  29, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Bureau  (room  230),  1919  M  St., 
NW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission’s  copy 
contractor,  ITS,  (202)  857-3800,  2100  M 
St.,  NW.,  suite  140,  Washington,  DC 
20037. 

In  1989,  the  Commission  adopted 
Provision  of  Access  for  800  Service,  CC 
Docket  No.  86-10,  Report  and  Order,  4 
FCC  Red  2824,  54  FR  18654  (May  2, 
1989),  permitting  local  exchange 
carriers  (LECs)  to  replace  "NXX”  800 
access  with  the  800  data  base  system 
when  they  had  collectively  achieved  a 
specified  level  of  signaling  system  7 
(SS7)  deployment  and  were  able  to  meet 
certain  standards  for  access  time. 
("Access  time”  is  the  time  that  begins 
when  a  caller  completes  dialing  an  800 
call  and  ends  when  the  call  is  delivered 
by  the  originating  LEC  to  an 
interexchange  carriers  (IXC)). 

In  1991,  in  Provision  of  Access  for 
800  Service,  CC  Docket  No.  86-10, 
Memorandum  Opinion  and  Order  on 
Reconsideration  and  Second 
Supplemental  Notice  of  Proposed 
Rulemaking,  6  FCC  Red  5421,  56  FR 
51666  (Oct.  15, 1991),  the  Commission 
revised  this  access  time  standard  and 
required  the  BOCs  and  GTE  to  meet  the 
revised  standard  by  March  4, 1993. 
Under  the  revised  standard,  the 
Commission  required  the  BOCs  and 
GTE  to  reduce  access  times  for  97%  of 
their  originating  800  data  base  access 
traffic  to  five  seconds  or  less  by  March, 
1993.  In  addition,  the  Commission 
declined  to  order  ITCs  to  provide  800 
data  base  access,  but  stated  that  it  would 
revisit  the  issue  if  necessary.  The 
Reconsideration  Order  also  rejected 
requests  to  require  LECs  to  provide 
limited  NXX  (non-800  data  base)  800 
access.  The  March  4, 1993,  deadline  has 
subsequently  been  extended  to  May  1, 
1993.  See  In  the  Matter  of  Provision  of 
Access  for  800  Service,  CC  Docket  No. 
86-10  (released  November  20, 1992). 

The  Commission  has  clarified  that  the 
five-second  access  time  standard  does 
not  apply  to  the  ITCs  other  than  GTE. 

It  found  that  applying  the  five-second 
standard  would  be  inconsistent  with  the 
Commission’s  commitment  to  afford 
small  ITCs  maximum  flexibility  in 
participating  in  the  provision  of  800 
data  base  service.  It  noted  that  waivers 
of  this  standard  have  been  granted  to  all 
of  the  largest  LECs,  that  many  ITCs  do 


not  meet  the  five-second  standard  under 
NXX  access  today,  and  that  while  larger 
LECs  can  generally  rely  to  a  significant 
degree  on  high  density  urban  traffic, 
small  ITCs  that  serve  predominantly  or 
exclusively  rural  areas  do  not  have  this 
advantage. 

At  the  same  time,  the  Commission 
concluded,  upon  reconsideration,  that  it 
is  in  the  public  interest  to  require  ITCs 
to  convert  from  NXX  to  800  data  base 
access  to  ensure  that  a  non-disruptive, 
operationally  sound  implementation  of 
the  data  base  can  occur.  Given  the 
latitude  that  it  has  provided  to  ITCs,  the 
Commission  believes  that  the 
requirement  will  not  be  unduly 
burdensome  to  them.  The  Commission 
also  reaffirmed  its  decision  not  to 
require  LECs  to  offer  a  limited  degree  of 
NXX  800  access  service,  finding  that  to 
do  so  would  result  in  unnecessarily 
burdensome  costs  for  carriers  and  could 
diminish  the  benefits  of  800  data  base 
access  for  all  users. 

The  Order  also  affirmed  the 
Commission’s  earlier  decision  not  to 
require  IXCs  to  offer  subscriber- 
requested  vertical  features  available 
from  a  LEC,  since  competition  should 
provide  the  appropriate  incentives  to 
ensure  that  carriers  accommodate  the 
needs  and  desires  of  800  users  for  these 
features.  Finally,  it  dismissed  as  moot 
California’s  petition  requesting  that  the 
Federal  State  Joint  Board  examine  the 
apportionment  of  digital  technologies 
that  support  800  service,  since  a  Joint 
Board  is  not  discussing  it. 

Ordering  Clauses 

It  Is  Ordered,  that  pursuant  to  47 
U.S.C.  Sections  151, 154  (i)  and  (j).  201, 
202,  203,  218,  303(r),  and  405,  and  5 
U.S.C.  Section  553,  the  petitions  for 
reconsideration,  partial  reconsideration 
and/or  clarification  are  Granted  in  Part 
and  Denied  in  Part,  as  provided  herein. 

It  Is  Further  Ordered  That  the  petition 
filed  by  California  is  Dismissed  as  moot. 

List  of  Subjects  in  47  CFR  Parts  61  and 
69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Telephone. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-3742  Filed  2-17-93;  8:45  am! 
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DEPARTMENT  OF  ENERGY 

48  CFR  Parts  925  and  952 

Acquisition  Regulation;  Acquisition  of 
Nuclear  Hot  Cell  Services 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  issues  an  interim  final  rule  which 
amends  the  Department  of  Energy 
Acquisition  Regulation  (DEAR)  to 
implement  section  2305  of  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102—486). 
Section  2305  requires  selection  for 
contract  award  of  nuclear  hot  cell 
services  in  a  way  that  affords  United 
States  companies  and  foreign  companies 
an  equal  competition  for  contracts. 
EFFECTIVE  DATES:  This  interim  final  rule 
is  effective  on  March  22, 1993.  This 
interim  rule  becomes  final  on  June  18. 
1993,  unless  DOE  takes  additional 
action  in  response  to  public  comments 
and  publishes  a  document  in  the 
Federal  Register. 

COMMENT  DATE:  Written  comments  must 
be  received  on  or  before  March  22, 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Department  of 
Energy,  Procurement  Policy  Division, 
(PR-121),  Attention:  P.  Devers  Weaver, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT:  P. 
Devers  Weaver,  Procurement  Policy 
Division  (PR-121),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585;  telephone 
(202)  586-8250. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Section-by-Section  Analysis  of  the  Interim 

Rule. 

III.  Procedural  Requirements. 

IV.  Public  Comments. 

I.  Background 

Section  2305  of  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486)  provides  that 
selection  officials,  in  evaluating  offers 
for  selection  for  contract  award  to 
perform  nuclear  hot  cell  services 
contracts,  and  prime  contractors  in 
evaluating  offers  for  selection  for 
subcontract  award  to  perform  nuclear 
hot  cell  services,  shall  consider  the  costs 
related  to  the  decommissioning  of 
nuclear  facilities  and  storage  and 
disposal  of  nuclear  waste  in  a  way  that 
affords  United  States  and  foreign 
companies  an  equal  competition  under 
certain  circumstances.  Those 
circumstances  exist  when  one  or  more 
of  the  offers  is  submitted  by  a  United 
States  company  that  is  subject  to  such 
costs  and  one  or  more  offers  is 


submitted  by  a  foreign  company  that  is 
riot  subject  to  comparable  regulatory 
costs.  The  legislative  history  for  section 
2305  of  the  Energy  Policy  Act  of  1992 
states  "that  in  awarding  contracts  for 
[nuclear]  hot  cell  services!,  selection 
officials]  must  either  apply  the  same 
regulatory  costs  to  [foreign]  competitors 
or  (otherwise  exclude  from 
consideration]  the  regulatory  costs 
applied  to  [United  States]  firms”  (House 
of  Representatives  Report  102-474,  Part 
2.  May  1. 1992). 

Paragraph  (b)  of  section  2305  of  the 
Energy  Policy  Act  of  1992,  enacted 
October  24, 1992,  requires  the  Secretary 
of  Energy  to  issue  implementing 
regulations  not  later  than  90  days  after 
the  date  of  the  enactment  (January  22, 
1993)  to  carry  out  these  requirements. 

II.  Section-by-Section  Analysis  of  the 
Interim  Rule 

Section  925.7000  of  the  Department  of 
Energy  Acquisition  Regulation  provides 
a  description  of  the  scope  of  the  new 
subpart  entitled  "Acquisition  of  Nuclear 
Hot  Cell  Services.” 

Section  925.7001  provides  definitions 
of  terms. 

Section  925.7002  provides  a  statement 
of  the  policy  implementing  section  2305 
of  the  Energy  Policy  Act  of  1992. 

Section  925.7003  provides  a 
description  of  the  requirements  for  DOE 
source  selection  officials  and  for 
contracting  officers. 

Sections  925.7004  and  952.225-70 
provide,  respectively,  a  prescription  for 
a  contract  clause  and  a  contract  clause 
describing  requirements  for  prime 
contractors  in  evaluating  subcontract 
offers  for  nuclear  hot  cell  services. 

III.  Procedural  Requirements 

a.  Regulatory  Review. 

b.  Review  Under  Executive  Order  12291. 

c.  Review  Under  the  Regulatory  Flexibility 

Act. 

d.  Review  Under  the  Paperwork  Reduction 

Act 

e.  Review  Under  the  National  Environmental 

Policy  Act 

f.  Review  Under  Executive  Order  12612. 

g.  Review  Under  Executive  Order  12778. 

a.  Regulatory  Review 

Pursuant  to  the  January  22, 1993, 
Memorandum  for  the  Heads  and  Acting 
Heads  of  Agencies  described  in  section 
1(d)  of  Executive  Order  12291,  from  the 
Director  of  OMB,  DOE  submitted  this 
notice  to  the  Director  for  appropriate 
review.  The  Director  has  completed  his 
review. 

b.  Review  Under  Executive  Order  12291 

Executive  Order  12291,  entitled 
"Federal  Regulation,”  requires  that 
certain  regulations  be  reviewed  by  the 


Office  of  Management  and  Budget 
(OMB)  prior  to  their  promulgation.  OMB 
Bulletin  85-7  exempts  all  but  certain 
types  of  procurement  regulations  from 
such  review.  This  rule  does  not  involve 
any  of  the  topics  requiring  review  under 
the  bulletin  and,  accordingly,  is  exempt 
from  such  review. 

c.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980,  Pub. 

L.  96-354,  which  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  which  is  likely  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

d.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  by  this  rulemaking. 
Accordingly,  no  OMB  clearance  is 
required  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

e.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
has  established  guidelines  for  its 
compliance  with  the  provisions  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq.). 
Pursuant  to  appendix  A  of  subpart  D  of 
10  CFR  part  1021,  National 
Environmental  Policy  Act  Implementing 
Procedures,  the  Department  of  Energy 
has  determined  that  this  rule  is 
categorically  excluded  from  the  need  to 
prepare  an  environmental  impact 
statement  or  environmental  assessment. 

/.  Review  Under  Executive  Order  12612 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations,  rules,  legislation,  and  any 
other  policy  actions  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Government  and  the  States,  or  in  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  If  there  are  sufficient 
substantial  direct  effects,  then  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  policy  action.  The 
Department  of  Energy  has  determined 
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that  this  rule  will  not  have  a  substantial 
direct  effect  on  the  institutional 
interests  or  traditional  functions  of 
States. 

g.  Review  Under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  subject  to 
Executive  Order  12291  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2  (a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected  legal 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
Specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative  proceeding 
to  be  available  prior  to  judicial  review 
and  any  provisions  for  the  exhaustion  of 
such  administrative  proceedings;  and 
defines  key  terms.  DOE  certifies  that 
this  interim  final  rule  meets  the 
requirements  of  sections  2  (a)  and  (b)  of 
Executive  Order  12778. 

IV.  Public  Comments 

The  Department  has  decided  to  issue 
this  interpretative  rule  as  an  interim 
final  rule  with  an  opportunity  for  public 
comment.  The  rule  is  an  interpretative 
one  because  its  text  is  interpretative  in 
nature.  The  Department  has  chosen  to 
issue  this  rule  on  an  interim  final  basis 
to  allow  for  consideration  of  public 
comments.  DOE  invites  interested 
persons  to  participate  by  submitting 
data,  views,  or  arguments  with  respect 
to  the  DEAR  amendments  set  forth  in 
this  rule.  Three  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  "ADDRESSES” 
section  of  this  rule.  All  comments 
received  will  be  available  for  public 
inspection  during  normal  work  hours. 
All  written  comments  received  by  the 
date  indicated  in  the  "DATE”  section  of 
this  notice  will  be  carefully  assessed 
and  fully  considered  prior  to  the 
effective  date  of  these  amendments  as  a 
final  rule.  Any  information  considered 
to  be  confidential  must  be  so  identified 
and  submitted  in  writing,  one  copy 
only.  DOE  reserves  the  right  to 
determine  the  confidential  status  of  the 
information  and  to  treat  it  according  to 
its  determination  in  accordance  with  10 
CFR  1004.11. 

List  of  Subjects  in  48  CFR  Parts  925  and 
952 

Government  procurement 


Issued  in  Washington,  DC  an  February  11, 

1993. 

Bertas  ).  Rath, 

Acting  Director.  Office  of  Procurement. 
Assistance  and  Program  Management 
For  the  reasons  set  forth  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

1.  The  authority  citation  for  parts  925 
and  952  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  7254;  40  U.S.C. 

486(c);  42  U.S.G  13524. 

PART  925— FOREIGN  ACQUISITION 

2.  New  subpart  925.70,  consisting  of 
sections  925.7000  through  925.7004,  is 
added  as  follows: 

Subpart  925.70  Acquisition  of 
Nuclear  Hot  Cell  Services 

925.7000  Scope  of  subpart. 

925.7001  Definitions. 

925.7002  Policy. 

925.7003  Requirements. 

925.7004  Contract  clause. 

Subpart  925.70— Acquisition  of 
Nuclear  Hot  Celt  Services 

925.7000  Scope  o!  subpart 

This  subpart  prescribes  policies  for 
selection  for  contract  award  of  nuclear 
hot  cell  services  when  one  of  the 
competitors  is  a  foreign  company.  This 
subpart  does  not  apply  to  the 
acquisition  and  use  of  nuclear  hot  cell 
facilities  on-site  at  a  DOE-owned  or 
•leased  facility, 

925.7001  Definitions. 

Costs  related  to  the  decommissioning 
of  nuclear  facilities,  as  used  in  this 
subpart,  means  any  cost  associated  with 
the  compliance  with  regulatory 
requirements  governing  the 
decommissioning  of  nuclear  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission.  Such  costs  for  foreign 
facilities  and  for  Department  of  Energy 
facilities  are  costs  of  decommissioning 
associated  with  the  compliance  with 
foreign  regulatory  requirements  or  the 
Department’s  own  requirements. 

Costs  related  to  the  storage  and 
disposal  of  nuclear  waste,  as  used  in 
this  subpart,  means  any  costs,  whether 
required  by  regulation  or  incurred  as  a 
matter  of  prudent  business  practice, 
associated  with  the  storage  or  disposal 
of  nuclear  waste. 

Foreign  company,  as  used  in  this 
subpart,  means  a  company  which  offers 
to  perform  nuclear  hot  cell  services  at  a 
facility  which  is  not  subject  to  the  laws 
and  regulations  of  the  United  States,  its 
agencies,  and  its  political  subdivisions. 

Nuclear  hot  cal  services,  as  used  in 
this  subpart,  means  services  related  to 


the  examination  of,  or  performance  of 
various  operations  on,  nuclear  fuel  rods, 
control  assemblies,  or  other  components 
that  are  emitting  large  quantities  of 
ionizing  radiation,  after  discharge  from 
nuclear  reactors,  which  are  performed 
in  specialized  facilities  located  away 
from  commercial  nuclear  power  plants, 
generally  referred  to  in  the  industry  as 
"hot  cells." 

Nuclear  waste,  as  used  in  this  subpart, 
means  any  radioactive  waste  material 
subject  to  regulation  by  the  Nuclear 
Regulatory  Commission  or  the 
Department  of  Energy,  or  in  the  case  of 
foreign  offers,  by  comparable  foreign 
organizations. 

United  States  company,  as  used  in 
this  subpart,  means  a  company  which 
offers  to  perform  nuclear  hot  cell 
services  at  a  facility  subject  tolhe  laws 
and  regulations  of  the  United  States,  its 
agencies,  and  its  political  subdivisions. 

925.7002  Policy. 

In  selecting  offerfs)  for  award  of 
contracts  for  nuclear  hot  cell  services, 
costs  related  to  the  decommissioning  of 
nuclear  facilities  and  storage  and 
disposal  of  nuclear  waste  are  to  be 
considered  in  a  way  which  affords 
United  States  and  foreign  companies  an 
equal  competition  in  accordance  with 
925.7003.  Upon  determining  that  no 
offer  from  a  foreign  firm  has  a 
reasonable  chance  of  being  selected  for 
award,  the  requirements  of  this  subpart 
will  not  apply. 

925.7003  Requirements. 

(a)  For  the  acquisition  of  nuclear  hot 
cell  services  under  the  conditions  in 
paragraph  (b)  of  this  section,  the 
selection  official  in  evaluating 
competitive  offers  for  selection  purposes 
only  shall: 

(1)  Consider  neither  costs  related  to 
the  decommissioning  of  nuclear  waste 
facilities  nor  costs  related  to  the  storage 
and  disposal  of  nuclear  waste,  or 

(2)  Add  these  costs  to  offers  of  foreign 
companies. 

(b)  The  requirements  of  this  section 
apply  under  the  following 
circumstances: 

(1)  One  or  more  of  the  offers  is 
submitted  by  a  United  States  company 
and  includes  costs  related  to  the 
decommissioning  of  nuclear  facilities 
and  costs  related  to  the  storage  and 
disposal  of  nuclear  waste  because  it  is 
subject  to  such  costs;  and 

(2)  One  or  more  of  the  offers  is 
submitted  by  a  foreign  company  and  - 
does  not  include  these  types  of  costs.  (A 
foreign  company  might  not  be  subject  to 
such  costs  or  might  not  have  to  include 
these  types  of  costs  in  its  offer  if  the  firm 
is  subsidized  in  decommissioning 
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activity  or  storage  and  disposal  of 
nuclear  waste,  or  a  foreign  government 
is  performing  the  activities  below  the 
actual  cost  of  the  activity.) 

925.7004  Contract  clausa. 

The  contracting  officer  shall  insert  the 
clause  at  952.225-70,  Subcontracting  for 
Nuclear  Hot  Cell  Services,  in 
solicitations  and  contracts  involving 
nuclear  hot  cell  services.  This  clause 
does  not  flow  down  to  second-tier 
subcontracts. 

PART  952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  New  section  952.225-70  is  added 
as  follows: 

952.225-70  Subcontracting  for  nuclear  hot 
celi  services. 

As  prescribed  in  925.7004,  insert  the 
following  clause  in  solicitations  and 
contracts. 

Subcontracting  for  Nuclear  Hot  Cell  Services 
(February  1993) 

(a)  Definitions. 

Costs  related  to  the  decommissioning  of 
nuclear  facilities,  as  used  in  this  clause, 
means  any  cost  associated  with  the 
compliance  with  regulatory  requirements 
governing  the  decommissioning  of  nuclear 
facilities  licensed  by  the  Nuclear  Regulatory 
Commission.  Such  costs  for  foreign  facilities 


and  for  Department  of  Energy  facilities  are 
costs  of  decommissioning  associated  with  the 
compliance  with  foreign  regulatory 
requirements  or  the  Department’s  own 
requirements. 

Costs  related  to  the  storage  and  disposal  of 
nuclear  waste,  as  used  in  this  clause,  means 
any  costs,  whether  required  by  regulation  or 
incurred  as  a  matter  of  prudent  business 
practice,  associated  with  the  storage  or 
disposal  of  nuclear  waste. 

Foreign  company,  as  used  in  this  clause, 
means  a  company  which  offers  to  perform 
nuclear  hot  cell  services  at  a  facility  which 
is  not  subject  to  the  laws  and  regulations  of 
the  United  States,  its  agencies,  and  its 
political  subdivisions. 

Nuclear  hot  cell  services,  as  used  in  this 
clause,  means  services  related  to  the 
examination  of,  or  performance  of  various 
operations  on,  nuclear  fuel  rods,  control 
assemblies,  or  other  components  that  are 
emitting  large  quantities  of  ionizing 
radiation,  after  discharge  from  nuclear 
reactors,  which  are  performed  in  specialized 
facilities  located  away  from  commercial 
nuclear  power  plants,  generally  referred  to  in 
the  industry  as  “hot  cells." 

Nuclear  waste,  as  used  in  this  clause, 
means  any  radioactive  waste  material  subject 
to  regulation  by  the  Nuclear  Regulatory 
Commission  or  the  Department  of  Energy,  or 
in  the  case  of  foreign  offers,  by  comparable 
foreign  organizations. 

United  States  company,  as  used  in  this 
clause,  means  a  company  which  offers  to 
perform  nuclear  hot  cell  services  at  a  facility 
subject  to  the  laws  and  regulations  of  the 


United  States,  its  agencies,  and  its  political 
subdivisions. 

(b)  In  selecting  a  competitive  offer  for  a 
first-tier  subcontract  acquisition  of  nuclear 
hot  cell  services,  the  contractor  shall 
consider  neither  costs  related  to  the 
decommissioning  of  nuclear  waste  facilities 
nor  costs  related  to  the  storage  and  disposal 
of  nuclear  waste,  or  add  these  costs  to  offers 
of  foreign  companies,  if — 

(1)  one  or  more  of  the  offers  is  submitted 
by  a  United  States  company  and  includes 
costs  related  to  the  decommissioning  of 
nuclear  facilities  and  costs  related  to  the 
storage  and  disposal  of  nuclear  waste  because 
it  is  subject  to  such  cost;  and 

(2)  one  or  more  of  the  offers  is  submitted 
by  a  foreign  company  and  does  not  include 
these  types  of  costs.  (A  foreign  company 
might  not  be  subject  to  such  costs  or  might 
not  have  to  include  these  types  of  cost  in  its 
offer  if  the  firm  is  subsidized  in 
decommissioning  activity  or  storage  and 
disposal  of  nuclear  waste,  or  a  foreign 
government  is  performing  the  activities 
below  the  actual  cost  of  the  activity.) 

(c)  Upon  determining  that  no  offer  from  a 
foreign  firm  has  a  reasonable  chance  of  being 
selected  for  award,  the  requirements  of  this 
clause  will  not  apply. 

(FR  Doc.  93-3806  Filed  2-17-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  410 

RIN  3206-AF05 

Training 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  issued  proposed 
regulations  on  training  needs 
assessment  (5  CFR  part  410)  in  the 
Federal  Register  on  Monday,  January 
11, 1993  (58  FR  3508).  During  the 
official  comment  period,  Federal 
agencies  indicated  a  need  for  additional 
time  to  review  the  content  of  the 
regulations  in  greater  detail  and 
coordinate  a  consolidated  agency-wide 
perspective  on  the  regulations.  OPM, 
therefore,  finds  it  appropriate  to  extend 
the  formal  comment  period  an 
additional  30  days. 

DATES:  Written  comments  will  be 
considered  if  received  no  later  than 
March  10, 1993. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Dona  Wolf,  Director, 
Human  Resources  Development  Group, 
U.S.  Office  of  Personnel  Management, 
room  5554, 1900  E  Street,  NW., 
Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Smith  (202)  376-6804. 

Office  of  Personnel  Management. 

Patricia  W.  Latfimore, 

Acting  Director. 

(FR  Doc.  93-3701  Filed  2-17-93;  8.45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

[FV92-907-6] 

Navel  and  Valencia  Oranges  Grown  In 
Arizona  and  Designated  Parte  of 
California;  Suspension  of  Provisions 
Regarding  Committee  Compensation 
and  Correction  In  Committees' 

Address 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  suspension  and  rule. 

SUMMARY:  This  proposal  invites 
comments  on  two  actions  regarding  the 
Califomia-Arizona  navel  and  Valencia 
orange  marketing  orders.  The  marketing 
orders  regulate  the  handling  of  navel 
and  Valencia  oranges  grown  in  Arizona 
and  designated  parts  of  California  and 
are  administered  locally  by  the  Navel 
and  Valencia  Orange  Administrative 
Committees  (committees).  The  first 
action  would  suspend,  for  an  indefinite 
period,  provisions  of  the  marketing 
orders  limiting  compensation  rates  for 
committee  members.  Presently,  such 
compensation  is  limited  to  $25  per  day. 
The  second  action  would  modify  the 
orders’  rules  and  regulations  to  reflect 
the  committees'  current  address.  These 
actions  were  recommended  by  the 
committees  at  a  meeting  on  November 
24, 1992. 

DATES:  Comments  must  be  received  by 
March  5, 1993. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  F&V.  AMS,  USDA.  room  2522- 
S,  P.O.  Box  96456,  Washington.  DC 
20090-6456:  telephone  (202)  720-5127; 
or  Robert  Curry,  California  Marketing 
Field  Office,  Marketing  Order 


Administration  Branch,  F&V,  AMS, 
USDA,  2202  Monterey  Street,  Suite 
102B,  Fresno,  California,  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Order  Nos.  907  and  908  (7  CFR  parts 
907  and  908),  as  amended,  regulating 
the  handling  of  navel  and  Valencia 
oranges  grown  in  Arizona  and 
designated  parts  of  California, 
hereinafter  referred  to  as  the  “orders." 
These  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act." 

This  proposal  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposal  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable  * 
conflict  with  this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
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business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  who  are  subject  to 
regulation  under  the  respective 
marketing  orders  and  approximately 
4,000  producers  of  navel  oranges  and 
3,500  producers  of  Valencia  oranges  in 
the  regulated  areas.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  es  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
producers  and  handlers  of  Califomia- 
Arizona  navel  and  Valencia  oranges 
may  be  classified  as  small  entities. 

This  proposal  invites  comments  on 
two  actions  regarding  the  California- 
Arizona  navel  and  Valencia  orange 
marketing  orders.  The  first  action  would 
suspend,  for  an  indefinite  period, 
provisions  of  the  marketing  orders 
limiting  compensation  rates  for 
committee  members.  Presently,  such 
compensation  is  limited  to  $25  per  day. 
The  second  action  would  modify  the 
orders’  rules  and  regulations  to  reflect 
the  committees’  current  address.  These 
actions  were  recommended  by  the 
committees  at  a  joint  meeting  on 
November  24, 1992,  with  a  unanimous 
vote  by  the  Valencia  Orange 
Administrative  Committee  (VOAC)  and 
a  vote  of  10  in  favor  and  one  opposed 
by  the  Navel  Orange  Administrative 
Committee  (NOAC). 

The  NOAC  and  VOAC  are  responsible 
for  locally  administering  the  marketing 
orders  for  California- Arizona  navel  and 
Valencia  oranges,  respectively.  Each 
committee  consists  of  10  members  who 
may  be  growers,  employees  of  growers, 
handlers,  employees  of  handlers,  or 
employees  of  cooperative  marketing 
organizations,  and  one  non-industry 
member.  Each  grower  member  has  an 
alternate  and  an  additional  alternate 
member.  Each  handler  and  non-industry 
member  has  a  single  alternate. 

Sections  907.31  and  908.31  of  the 
navel  and  Valencia  orange  marketing 
orders,  respectively,  currently  provide 
that  committee  members  and  their 
respective  alternates,  when  acting  as 
members,  be  reimbursed  for  expenses 
necessarily  incurred  by  them  in  the 
performance  of  their  duties.  Those 


sections  also  state  that  these  members 
and  alternates  shall  receive 
compensation  at  a  rate  determined  by 
the  respective  committee,  which  rate 
shall  not  exceed  $25  per  day,  or  portion 
thereof,  spent  in  performing  such 
duties. 

Sections  907.31  and  908.31  were 
amended  in  1985  whereby  the 
compensation  rates  for  committee 
members  and  alternates  was  increased 
from  $25  per  day  to  a  rate  not  to  exceed 
$100  per  day.  In  addition,  thb 
committees’  non-industry  members’ 
compensation  rate  was  set  at  a  rate  not 
to  exceed  $250  per  day.  However,  those 
amendments  were  removed  from  the 
orders  as  a  result  of  an  August  21 
decision  by  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit  in  San  Francisco, 
California,  invalidating  the  1985 
amendments  to  the  Valencia  orange 
marketing  order  on  procedural  grounds. 
The  decision  also  relates  to  the  navel 
orange  marketing  order  because  that 
order  was  amended  concurrently  with 
the  Valencia  orange  order  using  the 
same  procedures.  Thus,  with  removal  of 
the  1985  amendments,  committee 
members’  compensation  rates  as 
specified  by  the  orders  reverted  to  a 
maximum  of  $25  per  day. 

The  committees  believe  that  the  $25 
per  day  rate  is  too  low  under  current 
economic  conditions.  Many  committee 
members  and  alternates  commute  long 
distances  and  spend  time  away  from 
their  own  or  their  employers'  businesses 
in  order  to  fulfill  their  obligations  as 
committee  members.  In  addition, 
committee  members  were  reimbursed  at 
a  higher  level  during  the  past  seven 
years.  Therefore,  the  committees 
recommended  that  the  provisions  of  the 
orders  limiting  compensation  to  $25  per 
day  be  suspended  so  that  the 
committees  may  recommend  an  increase 
in  the  rates.  Any  increase  in  the  rates 
would  be  subject  to  approval  by  the 
Secretary  in  the  committees’  annual 
budget. 

This  action  would  not  have  a 
significant  economic  impact  on  small 
producers  or  handlers.  The 
compensation  rate  paid  to  committee 
members  is  derived  from  the 
administrative  budget  which  consists  of 
uniform  assessments  collected  from 
handlers  in  order  for  the  committees  to 
operate  and  carry  out  their  functions 
each  season.  The  committees  do  not 
anticipate  that  it  would  be  necessary  to 
increase  the  current  assessment  rates  to 
cover  the  additional  expense.  In  fact, 
higher  compensation  rates  were 
included  in  the  committees’  current 
budgets  for  the  1992-93  fiscal  year 
which  became  effective  on  November  1, 
1992.  The  compensation  rates  paid  to 


committee  members  has  not  been  a 
substantial  portion  of  the  committees’ 
budgets,  and  is  not  expected  to  become 
a  substantial  item  in  the  budgets  in  the 
future.  Thus,  there  is  no  significant 
impact  anticipated. 

This  rule  also  modifies  the 
committees’  address  as  specified  in 
paragraphs  (g)  and  (h)  of  §§  907.100  and 
908.100  and  in  §§907.101  and  908.101 
of  the  orders’  rules  and  regulations  to 
reflect  the  committees’  current  address. 
The  committees  moved  their  office  in 
the  fall  of  1990  from  Los  Angeles  to 
Newhall,  California.  The  committees’ 
new  address  is  25129  The  Old  Road, 
suite  300,  Newhall,  California  91381. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  appropriate  because  the 
committees  meet  on  a  regular  basis 
throughout  the  year  and  would  like  to 
be  reimbursed  at  a  reasonable  rate  of 
compensation. 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Marketing  agreements,  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  907  and  908  are 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  parts  907  and  908  continues  to  read 
as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CAUFORNIA 

§907.31  [Amended] 

2.  In  §  907.31,  the  words  "which  rate 
shall  not  exceed  $25  per  day  or  portion 
thereof  spent  in  performing  such 
duties’’  in  the  first  sentence,  and  the 
words  “at  the  rate  provided  in  this 
section”  in  the  second  sentence  are 
suspended  indefinitely. 

3.  In  §  907.100,  paragraph  (g)  and  the 
first  sentence  of  paragraph  (h)  are 
revised  to  read  as  follows: 

§907.100  Definitions 
***** 

(g)  Whenever  a  time  of  day  is 
specified  in  this  subpart,  it  shall  mean 
local  time  in  effect  at  the  headquarters 
of  the  committee  in  Newhall,  Calif., 
except  when  specifically  stated 
otherwise. 
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(h)  The  regular  weekly  meeting  of  the 
committee  is  heldnn  Tuesday  at  the 
headquarters  in  Newhall.  *  *  • 

•  *  *  *  * 

$907,101  [Amended] 

4.  Section  907.101  is  amended  to 
remove  the  words  "117  West  Ninth 
Street,  Room  913,  Los  Angeles,  CA 
90015”  and  replace  them  with  the 
words  "25129  The  Old  Road,  Suite  300, 
Newhall,  California  91381." 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

$908.31  [Amended] 

5.  In  $  908.31,  the  words  "which  rate 
shall  not  exceed  525  per  day  or  portion 
thereof  spent  in  performing  such 
duties”  in  the  first  sentence,  and  the 
words  "at  the  rate  provided  in  this 
section”  in  the  second  sentence  are 
suspended  indefinitely. 

$908,100  [Amended] 

6.  In  §  908.100,  paragraph  (g)  and  the 
first  sentence  of  paragraph  (h)  are 
revised  to  read  as  follows: 

*  «  •  *  * 

(g)  Whenever  a  time  of  day  is 
specified  in  this  subpart,  it  shall  mean 
local  time  in  effect  at  the  headquarters 
of  the  committee  in  Newhall,  Calif., 
except  when  specifically  stated 
otherwise. 

(h)  The  regular  weekly  meeting  of  the 
committee  is  held  on  Tuesday  at  the 
headquarters  in  Newhall.  *  *  * 

•  *  •  *  » 

$908,101  [Amended] 

7.  Section  908.101  is  amended  to 
remove  the  words  "117  West  Ninth 
Street,  room  913,  Los  Angeles,  CA 
90015”  and  replace  them  with  the 
words  "25129  The  Old  Road,  suite  300, 
Newhall,  California  91381.” 

Dated:  February  9, 1993. 

Kenneth  C  Clayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  93-3518  Filed  2-17-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnlatratlon 

14  CFR  Part  39 
[Docket  No.  92-NM-1 94-AD] 

Airworthlnasa  Directives;  Fokker 
Model  F-27  Series  Airplanes, 

Excluding  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F-27  series 
airplanes.  This  proposal  would  require 
repetitive  horoscope  inspections  to 
detect  fatigue-related  cracks  of  the  lower 
flange  of  the  wing  outer  flap  rib, 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  fatigue- 
related  cracks  of  the  lower  skin  of  the 
wing  outer  flaps,  repair  of  cracked  parts, 
and  submission  of  an  inspection  report. 
This  proposal  is  prompted  by  reports  of 
fatigue-related  cracks  found  in  the  lower 
skin  and  rib  of  the  wing  outer  flaps.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  structural 
failure  of  the  wing  outer  flaps. 

DATES:  Comments  must  be  received  by 
April  13, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
194-AD,  1601  Lind  Avenue,  SW.t 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  ' 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(2itt>/  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-l 94-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-l  94- AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F-27  series 
airplanes.  The  RLD  advises  that  fatigue- 
related  cracks  have  been  found  at 
various  locations  in  the  wing  outer  flap 
lower  skin  and  in  the  lower  flange  of  the 
wing  outer  flap  rib  at  station  580. 

Fokker  previously  hsd  developed  a 
modification  (described  in  Fokker 
Service  Bulletin  SB  F27/57-33)  to 
reinforce  the  wing  outer  flap  by 
installing  additional  ribs  at  stations  340 
and  820.  However,  cracks  continue  to 
appear  in  the  lower  flange  of  the  rib  at 
station  580  and  in  the  lower  skin,  even 
on  airplanes  on  which  the  modification 
has  been  installed.  Fatigue  cracking  in 
these  areas,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  structural  failure  of  the  wing 
outer  flaps. 

Fokker  has  issued  Service  Bulletin 
F27/57-67,  dated  October  11, 1991, 
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which  describes  procedures  for 
repetitive  bcrescope  inspections  to 
detect  fatigue-related  cracks  of  the  lower 
flange  of  the  wing  outer  flap  rib  at 
station  580  (left-  and  right-hand),  and 
repair  of  cracked  flanges,  if  the 
modification  described  in  Fokker 
Service  Bulletin  SB  F27/57-33  has  not 
been  installed. 

Additionally,  Service  Bulletin  F27/ 
57-33  describes  procedures  for 
repetitive  high  frequency  eddy  current 
(HFEC)  inspections  to  detect  fatigue- 
related  cracks  of  the  lower  skin  of  the 
wing  outer  flaps  (left-  and  right-hand)  at 
stations  580, 1060,  2840,  3830,  4325, 
and  4820,  and  repair  of  cracked  parts,  if 
the  modification  described  in  Fokker 
Service  Bulletin  SB  F27/57-33  has  not 
been  installed. 

Service  Bulletin  F27/57-67  also 
describes  procedures  for  repetitive 
HFEC  inspections  to  detect  fatigue- 
related  cracks  of  the  lower  skin  of  the 
wing  outer  flaps  (left-  and  right-hand)  at 
stations  340,  580,  820, 1060,  2840,  3830, 
4325,  and  4820,  and  repair  of  cracked 
parts,  if  the  modification  described  in 
Fokker  Service  Bulletin  SB  F27/57-33 
has  been  installed. 

It  should  be  noted  that  Service 
Bulletin  F27/57-67  recommends  that 
flight  be  continued  if  cracking  is  found 
and  is  within  certain  limits,  litis 
recommendation  is  based  on  crack 
growth  analysis  data,  which  indicate 
that  the  outer  flap  ultimate  load 
capability  will  continue  to  be  ensured 
under  certain  crack  length  conditions. 

In  such  cases  of  cracking,  however, 
inspections  are  to  be  repeated  at  shorter 
intervals  until  the  cracked  area  is 
permanently  repaired  within  a  certain 
number  of  flight  hours. 

The  RLD  classified  Service  Bulletin 
F27/57-67  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  91-122,  dated  October  18, 1991,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  horoscope  inspections  to 
detect  fatigue-related  cracks  of  the  lower 
flange  of  the  wing  outer  flap  rib  at 
station  580  (left-  and  right-hand),  and 
repair  of  cracked  flanges,  if  the 
modification  described  in  Fokker 
Service  Bulletin  SB  F27/57-33  has  not 
been  accomplished.  Additionally,  the 
proposed  AD  would  require  repetitive 
HFEC  inspections  to  detect  fatigue- 
related  cracks  of  the  lower  skin  of  the 
wing  outer  flaps  (left-  and  right-hand)  at 
stations  580, 1060,  2840,  3830,  4325, 
and  4820,  and  repair  of  cracked  parts,  if 
the  modification  described  in  Fokker 
Service  Bulletin  SB  F27/57-33  has  not 
been  accomplished.  The  proposed  AD 
also  would  require  repetitive  HFEC 
inspections  to  detect  fatigue-related 
cracks  of  the  lower  skin  of  the  wing 
outer  flaps  (left-  and  right-hand)  at 
stations  340,  580,  820, 1060,  2840,  3830, 
4325,  and  4820,  and  repair  of  cracked 
parts,  if  the  modification  described  in 
Fokker  Service  Bulletin  SB  F27/57-33 
has  been  accomplished.  Finally, 
operators  would  be  required  to  submit 
a  report  to  Fokker  of  the  results  of  initial 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  Fokker  Service  Bulletin 
F27/57-67,  described  previously. 

The  FAA  estimates  that  60  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  24  work  hours  per 
airplane  to  accomplish  the  inspections 
on  airplanes  on  which  the  modification 
described  in  Fokker  Service  Bulletin  27/ 
57-33  has  not  been  installed;  and  16 
work  hours  on  airplanes  on  which  that 
modification  has  been  installed.  The 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $79,200 
($1,320  per  airplane)  for  unmodified 
airplanes,  and  $52,800  ($880  per 
airplane)  for  modified  airplanes.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  ot  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES.” 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  92-NM-l  94- AD 

Applicability:  Model  F-27  series  airplanes, 
excluding  Mark  050  series  airplanes;  serial 
numbers  10102, 10105  through  10684, 
inclusive,  10686, 10687,  and  10689  through 
10692,  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  wing 
outer  flaps,  accomplish  the  following: 

(a)  Within  500  hours  time-in-service  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  earlier,  determine  whether 
the  modification  described  in  Fokker  Service 
Bulletin  SB  F27/57-33  has  been  installed  on 
the  airplane. 

(b)  For  airplanes  on  which  the 
modification  described  in  Fokker  Service 
Bulletin  SB  F2 7/5 7-33  has  not  been 
installed:  Prior  to  further  flight  after 
accomplishing  paragraph  (a)  of  this  AD, 
accomplish  the  requirements  of  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD: 

(1)  Perform  a  horoscope  inspection  to 
detect  fatigue-related  cracks  of  the  lower 
flange  of  the  wing  outer  flap  rib  at  station  580 
(left-  end  right-hand),  in  accordance  with 
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Part  2  of  Fokker  Service  Bulletin  F27/57-67, 
dated  October  11, 1991. 

(1)  If  no  cracked  flange  it  found:  Repeat  the 
baroscope  inspection  thereafter  at  intervals 
not  to  exceed  6,000  hours  time-in-service. 

(ii)  If  one  cracked  flange  is  found:  Repeat 
the  horoscope  inspection  at  intervals  not  to 
exceed  500  hours  time-in-service;  and  within 
3,000  hours  time-in-service  after  the  initial 
horoscope  inspection,  repair  in  accordance 
with  Part  4  of  the  service  bulletin. 

(iii)  If  two  cracked  flanges  are  found: 

Repeat  the  horoscope  inspection  thereafter  at 
intervals  not  to  exceed  250  hours  time-in- 
service;  and  within  1,500  hours  time-in¬ 
service  after  the  initial  horoscope  inspection, 
repair  in  accordance  with  Part  4  of  the 
service  bulletin. 

(iv)  If  three  or  more  cracked  flanges  are 
found:  Prior  to  further  flight,  repair  in 
accordance  with  Part  4  of  the  service 
bulletin. 

(2)  Perform  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  fatigue-related 
cracks  of  the  lower  skin  of  the  wing  outer 
flaps  (left-  and  right-hand)  at  stations  580, 
1060,  2840,  3830,  4325.  and  4820,  in 
accordance  with  Part  3  of  Fokker  Service 
Bulletin  F27/57-67,  dated  October  11, 1991. 

(i)  If  no  cracking  is  found,  further  HFEC 
inspections  are  required  by  this  AD. 

(ii)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  less  than  or  equal  to  25  mm: 
Repeat  the  HFEC  inspection  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service;  and  within  3,000  hours  time-in- 
service  after  the  initial  HFEC  inspection, 
repair  in  accordance  with  Part  4  of  the 
service  bulletin. 

(iii)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  greater  than  25  mm  and  less 
than  35  mm:  Repeat  the  HFEC  inspection 
thereafter  at  intervals  not  to  exceed  250  hours 
time-in-service;  and  within  1,500  hours  time- 
in-service  after  the  initial  HFEC  inspection, 
repair  in  accordance  with  Part  4  of  the 
service  bulletin. 

(iv)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  equal  to  or  greater  than  35 
mm;  Prior  to  further  flight,  repair  in 
accordance  with  Part  4  of  the  service 
bulletin. 

(c)  For  airplanes  on  which  the  modification 
described  in  Fokker  Service  Bulletin  SB  F27/ 
57-33  has  been  installed:  Prior  to  further 
flight  after  accomplishing  paragraph  (a)  of 
this  AD,  perform  an  HFEC  inspection  to 
detect  fatigue-related  cracks  of  the  lower  skin 
of  the  wing  outer  flaps  (left-  and  right-hand) 
at  stations  340,  580,  820, 1060,  2840,  3830. 
4325,  and  4820,  in  accordance  with  Part  3  of 
Fokker  Service  Bulletin  F27/57-67.  dated 
October  11, 1991. 

(1)  If  no  cracking  is  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  less  than  or  equal  to  25  mm 
Repeat  the  HFEC  inspection  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service;  and  within  3,000  hours  time- in 
sendee  after  the  initial  HFEC  inspection 
repair  in  accordance  with  Part  4  of  the 
service  bulletin. 

(3)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  greater  than  25  mm  and  less 
than  35  mm:  Repeat  the  HFEC  inspection 


thereafter  at  intervals  not  to  exceed  250  bourn 
time-in-service;  and  within  1,500  hours  time- 
in-service  after  the  initial  HFEC  inspection, 
repair  in  accordance  with  Part  4  of  the 
service  bulletin. 

(4)  If  cracking  is  found  and  the  sum  of  the 
crack  lengths  is  equal  to  or  greater  than  35 
mm:  Prior  to  further  flight,  repair  in 
accordance  with  Part  4  of  the  service 
bulletin. 

(d)  For  all  airplanes:  Within  10  days  after 
accomplishing  the  initial  inspections 
required  by  paragraphs  (b)  and  (c)  of  this  AD, 
submit  a  report  of  inspection  findings  to 
Fokker,  in  accordance  with  Fokker  Service 
Bulletin  F27/57-67,  dated  October  11, 1991. 
Report  all  findings,  including  nil  defects,  to 
Fokker  Aircraft  USA,  Inc.,  1199  North  Fairfax 
Street,  Alexandria,  Virginia  2231<. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
11,1993. 

Bill  1.  Box  well, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|FR  Doc.  93-3752  Filed  2-17-93;  8:45  am] 
BILUNG  COOC  4S10-13-P 


14  CFF1  Part  39 

(Docket  No.  92-NM-24G-AQ) 

Airworthiness  Directives;  Beech  Mode) 
400A  Airplanes 

AGENCY;  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM) 

SUMMARY;  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Beech  Model  400A  airplanes 
This  proposal  would  require  a  one-time 
inspection  to  verify  that  attachment 


clips  have  been  installed  an  the  support 
structure  of  the  aft  fuel  filler  tank  curing 
manufacture,  and  installation  of  the 
clips,  if  necessary.  This  proposal  is 
prompted  by  reports  that  certain  Model 
400A  airplanes  have  been  delivered 
without  die  aft  fuel  filler  tank 
attachment  clips  installed.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  me  aft  fuel  filler  tank 
installation. 

DATES:  Comments  must  be  received  by 
April  13, 1993. 

ADORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
240-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Beech  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  may  he  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
room  100,  Mid-Continent  Airport, 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
Airframe  Branch,  ACE-120W,  FAA, 
Small  Airplane  Directorate,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-240-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-240-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  manufacturer  has  advised  the 
FAA  that  attachment  clips,  part 
numbers  128-920021-61  and  128- 
920021-63,  may  not  have  been  installed 
on  the  support  structure  of  the  aft  fuel 
filler  tank  during  manufacture  of  certain 
Beech  Model  400A  airplanes.  These 
clips  help  to  retain  the  aft  fuel  filler  tank 
in  place  should  the  airplane  encounter 
extreme  loads  during  an  emergency 
situation.  This  condition,  if  not 
corrected,  could  result  in  reduced 
structural  integrity  of  the  aft  fuel  filler 
tank  installation. 

The  FAA  has  reviewed  and  approved 
Beechcraft  Service  Bulletin  2468,  dated 
October  1992,  that  describes  procedures 
for  accomplishing  a  onetime  inspection 
to  verify  that  attachment  clips  have  been 
installed  on  the  support  structure  of  the 
aft  fuel  filler  tank  during  manufacture, 
and  installation  of  the  clips,  if 
necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  verify 
that  attachment  clips  have  been 
installed  on  the  support  structure  of  the 
aft  fuel  filler  tank  during  manufacture, 
and  installation  of  the  clips,  if 
necessary.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  32  Beech 
Model  400A  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  21  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  14  work  hours  per 


airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $16,170;  or  $770  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule”  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule”  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  “ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amend  nment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39 — AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

s  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Beech:  Docket  92-NM-240-AD. 

Applicability:  Model  400A  airplanes;  serial 
numbers  RK-2  through  RK-33,  Inclusive; 
certificated  in  any  category. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
reduced  structural  integrity  of  the  aft  fuel 
filler  tank  installation,  accomplish  the 
following: 

(a)  Within  200  hours  time-in-service  after 
the  effective  date  of  this  AD,  Inspect  the  aft 
fuel  filler  tank  installation  to  verify 
installation  of  attachment  clips,  part  numbers 
128-920021-61  and  128-920021-63,  in 
accordance  with  Beechcraft  Service  Bulletin 
2468,  dated  October  1992. 

(1)  If  the  attachment  clips  are  installed,  no 
further  action  is  required  by  this  AD. 

(2)  If  no  attachment  clips  are  installed, 
prior  to  further  flight,  install  the  attachment 
clips  in  accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  February 
11, 1993. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc  93-3751  Filed  2-17-93;  8:45  am) 
BILUNO  CODE  4910-1S-M 


14  CFR  Part*  121  and  129 
[Docket  No.  27066;  Notice  No.  92-18A] 

RIN  2120-AE79 

Anti-Drug  Program  and  Alcohol  Miauaa 
Prevention  Program  for  Employees  of 
Foreign  Air  Carriers  Engaged  in 
Specified  Aviation  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM);  extension  of 
comment  period 

SUMMARY:  This  document  announces  an 
extension  of  the  comment  period  on 
Notice  92-18,  “Anti-Drug  Program  and 
Alcohol  Misuse  Prevention  Program  for 
Employees  of  Foreign  Air  Carriers 
Engaged  in  Specified  Aviation 
Activities”  (57  FR  59473;  December  15, 
1992).  This  comment  period  is  extended 
from  February  16, 1992,  to  April  1, 

1993.  The  extension  responds  to 
requests  from  representatives  of  foreign 
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air  carriers  far  additional  time  to 
develop  comments  responsive  to  Notice 
No.  92-18. 

DATES:  The  comment  period  is  being 
extended  from  February  16, 1993,  to 
April  1. 1993. 

ADDRESSES:  As  stated  in  Notice  No.  92- 
18,  comments  should  be  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  Chief  Counsel, 
Attention:  Rules  Docket  (AGC-10), 
Docket  No.  27066, 800  Independence 
Avenue  SW.,  Washington,  DC  20591. 

All  comments  must  be  marked:  “Docket 
No.  27066.”  Comments  on  this  notice 
may  be  examined  in  room  915G  on 
weekdays,  except  on  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Julie  B.  Murdoch,  Office  of  Aviation 
Medicine,  Drug  Abatement  Division 
(AAM-800),  Federal  Aviation 
Administration,  400  7th  Street  SW., 
Washington,  DC  20590;  telephone  (202) 
366-6710. 

SUPPLEMENTARY  INFORMATION:  On 

December  15, 1992,  the  FAA  published 
Notice  No.  92-18,  “Anti-Drug  Program 
and  Alcohol  Misuse  Prevention  Program 
for  Employees  of  Foreign  Air  Carriers 
Engaged  in  Specified  Aviation 
Activities.”  The  notice  invited 
comments  on  a  variety  of  issues  related 
to  the  application  of  drug  and  alcohol 
testing  requirements  to  safety-sensitive 
employees  of  foreign  air  carriers 
operating  within  the  territory  of  the 
United  States. 

The  FAA  has  received  written 
requests  for  an  extension  of  the 
comment  period  submitted  by  or  on 
behalf  of  a  number  of  foreign  air 
carriers,  including  a  trade  association 
representing  several  foreign  air  carriers. 
The  European  Civil  Aviation  Conference 
also  noted  in  a  written  submission  to 
the  U.S.  Government  that  it  would  be 
unlikely  to  provide  substantive 
comments  prior  to  the  close  of  the 
comment  period. 

The  FAA  has  determined  that  the 
original  60-day  comment  period  would 
not  provide  sufficient  time  for  necessary 
translations  of  the  ANPRM  into  the 
languages  of  affected  foreign  air  carriers 
or  for  review  by  interested  foreign 
governments.  Extension  of  the  comment 
period  will  allow  time  for  a  more 
thorough  review  of  applicable  foreign 
laws  and  policies,  consideration  of  the 
many  complex  issues  and  questions 
raised  by  the  ANPRM,  and  the  drafting 
of  responsive  comments.  (The  FAA 
recognizes,  in  addition,  that  the 
intervening  holiday  period  may  have 
impeded  the  ability  of  interested 
persons  to  formulate  comprehensive 


responses  to  the  numerous  questions 
posed  in  the  ANPRM.) 

In  order,  therefore,  to  give  all 
interested  persons  additional  time  to 
complete  their  comments,  the  FAA 
finds  that  it  is  in  the  public  interest  to 
extend  the  comment  period. 
Accordingly,  the  comment  period  will 
close  on  April  1. 1993. 

Issued  in  Washington,  DC,  on  February  12, 
1993. 

Garland  P.  Castleberry, 

Associate  Administrator  for  Aviation 
Standards. 

[FR  Doc.  93-3857  Filed  2-16-93;  8:48  am] 
BtLUNO  COOC  401O-1S-M 


Coast  Guard 

33  CFR  Parts  154  and  155 
[CGD  92-027] 

RIN  2115-AE20 

Marking  of  Transfer  Hoses  for 
Hazardous  Materials 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  its  transfer  hose  marking 
regulations  for  hazardous  materials.  The 
current  regulations,  which  require  each 
hose  to  be  marked  with  a  list  of  each 
product  transferred  through  the  hose, 
are  impractical.  This  rulemaking 
proposes  an  alternative  for  hose  marking 
that  is  more  effective  and  easier  to 
maintain. 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  92-027), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 
8  a.m.  and  3  pan.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 

U.S.  Coast  Guard  Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT. 


Lieutenant  Jonathan  C.  Burton,  Marine 
Environmental  Protection  Division  (G- 
MEP),  at  (202)  267-6714. 

SUPPLEMENTARY  REFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  92-027)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 

Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
“ADORESSES.”  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  nearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Jonathan  C.  Burton,  Project  Manager, 
and  Ms.  Helen  Boutrous,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

The  regulations  pertaining  to  the 
transfer  of  products  between  vessels  and 
facilities  capable  of  transferring  oil  or 
hazardous  materials  in  bulk  to  or  from 
a  vessel  with  a  capacity  of  250  barrels 
or  more  were  previously  contained  in 
two  different  parts  of  title  33  of  the  Code 
of  Federal  Regulations.  Facilities 
dealing  with  the  transfer  of  bulk  oil 
were  covered  by  33  CFR  part  154,  while 
those  dealing  with  the  transfer  of 
hazardous  materials  were  covered  by  33 
CFR  part  126  (Handling  of  Explosives  or 
Other  Dangerous  Cargoes  Within  or 
Contiguous  to  Waterfront  Facilities). 
Realizing  that  this  was  often  confusing, 
and  desiring  to  address  hazardous 
materials  in  greater  detail,  the  Coast 
Guard  combined  the  provisions  into 
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part  154  (Facilities  Transferring  Oil  or 
Hazardous  Materials  in  Bulk).  Since 
1990,  when  this  effort  was  completed,  a 
number  of  suggestions  far  improving  the 
combined  regulations  have  been 
provided  by  Coast  Guard  personnel  and 
industry  advisory  groups. 

One  issue  that  has  been  raised 
concerns  the  marking  of  transfer  hoses. 
For  hoses  used  to  transfer  oil  products, 
the  current  regulations  provide 
alternative  marking  options:  a  hose  must 
be  marked  with  the  name  of  each  oil 
product  for  which  the  hose  may  he 
used,  or,  the  hose  may  be  marked  with 
the  words  “oil  service,”  with  no 
additional  information  regarding  the  oil 
products  transferred  (33  CFR 
154.500(e)).  However,  for  hoses  used  to 
transfer  hazardous  materials,  the  hose 
must  bear  the  name  of  each  hazardous 
material  product  for  which  the  hose  is 
used.  No  other  option  is  available  to 
facilities  or  vessels.  While  it  is  common 
at  facilities  for  a  given  hose  to  be 
designated  for  a  single  product,  this  is 
not  always  the  case  for  vessels, 
especially  barges.  Often,  the  same 
transfer  hose  is  used  for  the  transfer  of 
numerous  hazardous  material  products. 

At  its  meeting  in  November  1990,  the 
Towing  Safety  Advisory  Committee 
(TSAC)  brought  this  hose  marking  issue 
to  the  attention  of  the  Coast  Guard.  The 
Committee  noted  that  in  cases  where 
one  transfer  hose  is  used  for  numerous 
compatible  products,  marking  the  name 
of  each  product  on  the  hose  is  difficult, 
given  the  size  constraints.  Also,  the 
inability  to  use  the  same  hose  to  transfer 
additional  compatible  products  without 
this  time-consuming  marking,  as  well  as 
the  difficulty  of  maintaining  extensive 
markings  on  the  hose  exterior,  make  the 
current  hose  marking  requirements  for 
hazardous  materials  unduly 
burdensome  and  impractical. 

TSAC  proposed  that  the  hazardous 
materials  transfer  hoses  be  marked  with 
the  pollution  categories  published  by 
the  International  Maritime  Organization 
(IMO).  This  would  provide  a  less 
cumbersome  means  for  marking  and 
maintaining  hazardous  materials 
transfer  hoses  while,  according  to 
TSAC.  ensuring  the  compatibility  of 
products  for  which  a  given  transfer  hose 
may  be  used. 

The  Coast  Guard  agrees  that,  for  a 
hose  that  is  used  to  transfer  numerous 
compatible  cargoes,  some  alternative  to 
placing  the  name  of  each  product  on  the 
hose  should  be  available.  However,  the 
Coast  Guard  has  determined  that 
marking  these  hoses  with  IMO  pollution 
categories  does  not  necessarily  ensure 
compatibility  of  cargoes.  There  are 
instances  where  chemically 


incompatible  cargoes  are  included 
within  the  same  IMO  pollution  category. 

As  an  alternative  to  the  approach 
suggested  by  TSAC,  the  Coast  Guard  is 
proposing  to  allow  for  hoses  to  be 
marked  with  a  unique  identifying 
symbol  (a  letter,  number,  or  other 
symbol)  to  indicate  the  types  of 
materials  which  may  be  transferred 
through  that  hose.  A  list  found  in  the 
facility’s  operations  manual  or  vessel’s 
transfer  procedure  documents  would 
contain  the  hose  symbols  and  the 
compatible  cargoes  which  may  be 
transferred  through  a  hose  bearing  a 
given  symbol.  It  is  the  Coast  Guard’s 
position  that  this  is  a  reasonable 
alternative  to  the  current  hose  marking 
requirements,  and  that  it  would 
effectively  address  the  concerns  of 
TSAC.  This  alternative  is  consistent 
with  the  marking  alternative  in 
§  154.500(f),  which  allows  for  the  date 
of  manufacture  and  the  date  of  the  last 
pressure  or  other  hose  test  required  by 
§  156.170  to  be  recorded  elsewhere  at 
the  facility,  with  the  hose  marked  to 
identify  it  with  that  information. 
Recognizing  the  benefits  of  TSAC’s 
desire  for  uniform  symbols  to  designate 
compatible  materials  that  may  be 
transferred  through  a  hose,  the  Coast 
Guard  seeks  comments  on  the  feasibility 
of  developing  such  a  list  in  the  future. 

By  allowing  vessels  and  facilities  to 
mark  hoses  used  to  transfer  hazardous 
materials  with  symbols  and  a  reference 
to  a  list  contained  in  either  the  facility’s 
operations  manual  or  the  vessel’s 
transfer  procedures  documents  to 
determine  the  products  represented  by 
the  symbols,  hose  marking  and 
maintenance  will  be  simplified.  Also, 
ongoing  changes  will  be  easier  to 
implement.  Further,  this  alternative  may 
be  less  time  consuming  and  less  .costly 
than  the  current  requirement. 

Discussion  of  Proposed  Amendments 

This  proposal  would  revise 
§  154.500(e)(1)  to  permit  the  alternative 
hose  marking  option.  For  oil  products, 
the  option  of  marking  the  hose  with 
each  oil  product  name  or  the  words  “oil 
service”  would  be  retained.  For 
hazardous  materials,  the  option  of 
marking  the  hose  with  each  product 
would  remain,  but  an  additional  option 
would  be  provided.  This  option  would 
allow  for  hoses  to  be  marked  with  the 
phrase,  “HAZMAT  SERVICE— SEE 
LIST”  followed  immediately  by  a 
unique  number,  letter  or  symbol  that 
can  be  compared  against  a  list  or  chart 
in  either  the  vessel’s  transfer  procedures 
documents  or  the  facility’s  operations 
manual  which  identifies  the  products 
that  may  be  transferred  through  a  hose 
bearing  that  symbol. 


Under  this  proposal,  a  new  paragraph 
would  be  added  to  $  154.310(a)  to 
specify  that  if  a  facility  uses  symbols  to 
indicate  which  hazardous  materials  may 
be  compatibly  transferred  through  a 
transfer  hose,  the  facility’s  operations 
manual  must  contain  a  list  of  the  hose 
marking  symbols  it  uses  and  the 
compatible  cargoes  represented  by  each 
symbol.  The  same  requirement  would 
be  added  to  §  155.750(a),  to  specify  that 
if  a  vessel  uses  symbols  to  indicate 
which  hazardous  materials  may  be 
compatibly  transferred  through  a 
transfer  hose,  the  vessel’s  transfer 
rocedures  must  contain  a  list  of  the 
ose  marking  symbols  used  and  the 
compatible  cargoes  represented  by  each 
symbol. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  “Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  This 
proposal  allows  the  marking  of  transfer 
hoses  with  a  warning  that  the  potential 
user  of  the  hose  should  consult  the  hose 
compatibility  list  to  determine  which 
products  may  be  transferred  through  the 
hose,  rather  than  requiring  that  the 
name  of  each  product  be  marked  on  the 
hose.  Currently,  facilities  and  vessels 
that  use  oil  and  hazardous  material 
transfer  hoses  spend  $2,039,850 
annually  to  comply  with  all  testing, 
reporting  and  recordkeeping 
requirements.  No  change  to  the  manner 
in  which  transfer  operations  are 
conducted  is  anticipated.  There  are  no 
additional  costs  associated  with  testing, 
recording  or  recordkeeping  required  by 
this  rule  and,  therefore,  there  is  no 
anticipated  increase  in  the  annual  cost 
to  industry.  It  is  anticipated  that  there 
will  be  some  cost  savings  for  the 
facilities  or  vessels  that  use  hazardous 
material  transfer  hoses. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  “Small 
entities”  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns”  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632). 

Few  small  entities  are  involved  in  the 
transport  of  bulk  hazardous  materials 
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and  oii  products.  These  regulations  are 
expected  to  have  a  positive  economic 
impact  on  any  small  entities  involved. 
The  proposed  alternative  is  more 
efficient  than  marking  hoses  with 
product  names.  Because  it  expects  the 
economic  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection  of 
information  requirements  in  the 
following  section:  §  154.500(e).  A 
request  for  an  extension  of  the 
expiration  date  of  the  current  approval 
of  the  entire  reporting  and  recording 
keeping  requirements  for  all  of  33  CFR 
154, 155,  and  156  has  been  submitted  to 
OMB.  The  estimated  number  of 
reporting  and  recordkeeping  hours 
provided  with  this  request  included  an 
evaluation  of  the  proposed  hose 
marking  alternative.  It  was  determined 
that  the  proposed  requirements  would 
not  increase  the  reporting  and 
recordkeeping  burdens  currently 
required  for  testing,  reporting  and 
recordkeeping  in  parts  154, 155,  and 
156.  The  following  particulars  apply  for 
the  total  reporting  and  recordkeeping 
requirements  for  33  CFR  154, 155  and 
156: 

DOT  No.:  2115. 

OMB  Control  No.:  2115-0096. 

Administration :  U.S.  Coast  Guard. 

Title:  Oil  and  Hazardous  Materials 
Pollution  Prevention  and  Safety 
Records. 

Need  for  Information:  The  testing, 
recordkeeping,  and  recording 
requirements  are  designed  to  prevent  or 
mitigate  the  results  of  an  accidental 
release  of  bulk  liquid  oil  or  hazardous 
materials  transferred  at  waterfront 
facilities. 

Proposed  Use  of  Information:  The 
testing,  recordkeeping  and  recording 
requirements,  including  the  marking  of 
transfer  hoses,  are  necessary  so  that 
Coast  Guard  inspectors  can  verify,  that 
the  regulatory  requirements  for  safety 
tests  and  inspections  are  being  followed. 

Frequency  of  Response:  Annual. 
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Burden  Estimate:  For  all  testing, 
recordkeeping,  and  recording 
requirements,  including  the  marking  of 
transfer  hoses,  for  both  oil  and 
hazardous  materials,  the  total  annual 
burden  is  110,070  hours. 

Respondents:  25,300  facilities, 
vessels,  and  barges  transferring  oil  and/ 
or  hazardous  materials  in  bulk. 

Form(s):  No  standardized  form  is 
required. 

Average  Burden  Hours  per 
Respondent:  The  average  burden  hours 
per  respondent  is  4.35  hours  for  all 
testing,  recordkeeping  and  recording 
requirements,  including  transfer  hoses, 
for  both  oil  and  hazardous  materials. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ‘'ADORESSES.'’ 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Tnis  proposal  provides  an  alternative 
procedure  for  marking  hazardous 
materials  transfer  hoses.  The  regulations 
apply,  unless  otherwise  exempted,  to 
vessels  operating  under  the  authority  of 
the  United  States,  wherever  located,  and 
to  all  vessels  operating  in  the  navigable 
waters  of  the  United  States  or  while  at 
a  port  or  terminal  under  the  jurisdiction 
of  the  United  States.  The  regulations 
also  apply  to  each  facility  that  is  capable 
of  transferring  oil  or  hazardous  material, 
in  bulk,  to  or  from  a  vessel  with  a 
capacity  of  250  barrels  or  more.  Vessels 
and  many  facilities  operate  in  the 
national  marketplace  and  excessive 
variation  in  requirements  would  be 
economically  burdensome  and 
potentially  unsafe.  Therefore,  the  Coast 
Guard  intends  to  preempt  State  and 
local  regulations  to  the  extent  that  they 
are  in  conflict  with  the  proposed 
requirements. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.1  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  This 
proposal  merely  provides  an  alternative 
procedure  for  the  marking  of  hazardous 
materials  transfer  hoses.  This  proposal 
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allows  the  marking  of  transfer  hoses 
with  a  warning  that  the  potential  user  of 
the  hose  should  consult  the  hose 
compatibility  list  to  determine  which 

Products  may  be  transferred  through  the 
ose,  rather  than  requiring  that  the 
name  of  each  product  be  marked  on  the 
hose.  This  proposal  is,  therefore, 
administrative  in  nature  and  clearly 
would  have  no  environmental  impact.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES.” 

List  of  Subjects 
33  CFR  Part  154 

Fire  prevention,  Hazardous 
substances,  Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  155 

Hazardous  substances.  Oil  pollution, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  154  and  155  as 
follows: 

PART  154— FACILITIES 
TRANSFERRING  OIL  OR  HAZARDOUS 
MATERIAL  IN  BULK 

1.  The  authority  citation  for  part  154 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)(C); 
sec.  2,  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

2.  In  §  154.310,  paragraph  (a)(22)  is 
added  to  read  as  follows: 

$  1 54.31 0  Operations  manual:  Contents. 

(a)  *  *  * 

(22)  Statements  explaining  that  each 
hazardous  materials  transfer  hose  is 
marked  with  either  the  name  of  each 
product  which  may  be  transferred 
through  the  hose  or  with  letters, 
numbers  or  other  symbols  representing 
all  such  products  and  the  location  in  the 
operations  manual  where  a  chart  or  list 
of  the  symbols  used  and  a  list  of  the 
compatible  products  which  may  be 
transferred  through  the  hose  can  be 
found  for  consultation  before  each 
transfer. 

3.  In  §  154.500,  paragraphs  (e)  and  (f) 
and  revised  to  read  as  follows: 

$154,500  Hom  assemblies. 

*  *  *  *  * 

(e)  Each  hose  must  be  marked  with 
one  of  the  following: 

(1)  The  name  of  each  product  for 
which  the  hose  may  be  used;  or 
(2)  For  oil  products,  the  words  “OIL 
SERVICE”;  or 
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(3)  for  hazardous  materials,  the  words 
“HAZMAT  SERVICE— SEE  LIST” 
followed  immediately  by  a  letter, 
number  or  other  symbol  that 
corresponds  to  a  list  or  chart  contained 
in  the  facility’s  operations  manual  or  the 
vessel’s  transfer  procedure  documents 
which  identifies  the  products  that  may 
be  transferred  through  a  hose  bearing 
that  symbol. 

(f)  Each  hose  also  must  be  marked 
with  the  following,  except  that  the 
information  required  by  paragraphs  (f) 

(2)  and  (3)  of  this  section  need  not  be 
marked  on  the  hose  if  it  is  recorded  in 
the  hose  records  of  the  vessel  or  facility, 
and  the  hose  is  marked  to  identify  it 
with  that  information: 

(1)  Maximum  allowable  working 
pressure; 

(2)  Date  of  manufacture;  and 

(3)  Date  of  the  latest  test  required  by 
§  156.170. 

***** 

PART  155—OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

4.  The  authority  citation  for  part  155 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(j)(l)(Q; 
sec.  2,  E.0. 11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.,  p.  793;  49  CFR  1.46. 
Sections  155.100  through  155.130, 155.350 
through  155.400, 155.430, 155.440,  and 
155.470  also  issued  under  33  U.S.C.  1903(b). 

5.  In  §  155.750  paragraph  (a)(ll)  is 
added  to  read  as  follows: 

$  155.750  Contents  of  transfer  procedures. 

(a)  *  *  * 

(11)  Statements  explaining  that  each 
hazardous  materials  transfer  hose  is 
marked  with  either  the  name  of  each 
product  which  may  be  transferred 
through  the  hose  or  with  letters, 
numbers  or  other  symbols  representing 
all  such  products  and  the  location  in  the 
transfer  procedures  where  a  chart  or  list 
of  the  symbols  used  and  a  list  of  the 
compatible  products  which  may  be 
transferred  through  the  hose  can  be 
found  for  consultation  before  each 
transfer. 

***** 

Dated:  February  11, 1993. 

A.E.  Henn, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  93-3785  Filed  2-17-93;  8:45  am) 
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POSTAL  SERVICE 
39  CFR  Part  111 

Prebarcoding  of  Letter-Size  Mall 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  will 
amend  the  prebarcoding  requirements 
for  automation  rate  letter-size  mailings 
in  Domestic  Mail  Manual  (DMM) 
Chapter  5,  consistent  with  the  Postal 
Service’s  plans  to  begin  automated 
delivery  point  sequencing  of  letter  mail 
on  Mardi  21, 1993. 

DATES:  Comments  must  be  received  on 
or  before  March  4, 1993. 

ADDRESSES:  Writen  comments  should  be 
mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  U.S.  Postal 
Service,  rm.  8430,  475  L’Enfant  Plaza 
SW.,  Washington,  DC  20260-6808. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and  copying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  room  8430  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Lynn  Martin  (202)  268-5176,  or 
Mr.  Ernest  Collins  (202)  268-5316. 
SUPPLEMENTARY  INFORMATION:  On 
November  9, 1992,  pursuant  to  39 
U.S.C.  3623,  the  Postal  Service  filed 
with  the  Postal  Rate  Commission  a 
Request  for  a  Recommended  Decision 
on  Pre-barcoded  Letter  Mail 
Requirements,  PRC  Docket  No.  MC93-2. 
The  Postal  Rate  Commission  gave  notice 
of  the  Postal  Service’s  Request,  the 
establishment  of  a  classification 
proceeding  to  consider  the  Request  and 
the  procedures  for  interested  parties  to 
participate.  56  FR  54866  (November  20, 
1992). 

In  its  Request  and  supporting 
testimony,  the  Postal  Service  set  forth 
its  plans  to  begin  automated  delivery 
point  sequencing  of  letter-size  mail  on 
March  21, 1993.  To  preserve  the 
operational  advantages  of  customer 
prebarcoding  at  that  time,  the  Postal 
Service  requested  that  the  Commission 
recommend  a  change  in  the  Domestic 
Mail  Classification  Schedule  (DMCS) 
which,  if  approved  by  the  Governors  of 
the  Postal  Service  pursuant  to  39  U.S.C. 
3625,  would  give  the  Postal  Service  the 
flexibility  to  require  that  all  letter-size 
mail  claimed  at  a  prebarcoded  rate  must 
bear  a  delivery  point  barcode,  rather 
than  the  ZIP +4  barcode  now  specified 
by  the  DMCS. 

The  delivery  point  barcode  is  a  62  bar 
POSTNET  barcode  that  consists  of  45 
bars  that  represent  the  nine  digits  of  the 
current  ZDP+4  barcode,  ten  additional 


bars  representing  a  portion  of  the 
primary  street  address  or  similar 
delivery  point  information,  five  bars 
that  represent  the  correction  digit,  and 
a  framing  bar  at  each  end  of  the  barcode. 
Specifications  for  the  delivery  point 
barcode  appear  in  DMM  551. 

Use  of  the  delivery  point  barcode  will 
allow  the  Postal  Service  to  automate  the 
sequencing  of  letter  mail  to  the 
sequence  in  which  the  letter  carrier 
delivers  the  route.  This  will  provide  the 
Postal  Service  with  an  unprecedented 
opportunity  to  improve  the  efficiency  of 
delivery  operations,  in  that  it  will 
largely  eliminate  the  need  for  the  letter 
carrier  to  manually  case  letters  that  are 
sorted  on  automation.  That  will  permit 
the  carrier  to  devote  more  time  to  street 
delivery,  which,  in  turn,  will  enable  the 
Postal  Service  to  schedule  additional 
deliveries  on  each  route,  allowing  a 
reduction  in  the  total  number  of  routes. 

The  Postal  Service  is  in  the  process  of 
making  the  mail  processing  equipment 
changes  needed  to  begin  automated 
delivery  point  sequencing  of  letter  mail 
on  Mardi  21, 1993.  These  changes  will 
allow  the  Postal  Service  to  begin 
applying  delivery  point  barcodes  to 
non-barcoded  letter  mail  using  multi- 
line  optical  character  readers  (MLOCRs) 
and  remote  barcoding  systems.  To 
preserve  the  operational  benefits  of 
customer  prebarcoding,  it  will  also  be 
important  for  customers  who 
prebarcode  their  letter  mail  to  convert  to 
delivery  point  barcoding,  since  ZIP +4 
barcodes  will  no  longer  contribute  to  the 
most  effective  processing  of  letter  mail. 

In  an  automated  delivery  point 
sequendng  environment,  the  Postal 
Service  would  need  to  apply  a  delivery 
point  barcode  to  any  ZIP+4  prebarcoded 
letter-size  mailpiece  in  order  to  integrate 
the  piece  into  the  automated  incoming 
secondary  processing  stream.  Where 
that  is  possible,  it  will  still  impose 
additional  handlings  and  added 
processing  costs.  Pieces  with  a  ZJP+ 4 
address  block  barcode  would  have  to  be 
processed  on  an  MLOCR  to  read  the 
address  and  apply  a  delivery  point 
barcode  in  the  lower  right  barcode  clear 
zone.  Non-OCR-readable  pieces,  pieces 
without  a  barcode  clear  zone,  ana  pieces 
with  a  ZIP+4  barcode  in  the  lower  right 
comer  would  require  further  handlings, 
since  Postal  Service  MLOCRs  cannot 
apply  a  barcode  in  a  location  except  the 
lower  right.  Thus,  for  example,  the 
Postal  Service  would  need  to  apply  a 
label  over  any  ZIP+4  barcodes  in  the 
lower  right  before  the  piece  could  be 
processed  on  an  MLOCR.  In  some  cases, 
it  would  be  most  efficient  to  remove 
ZIP+4  prebarcoded  mail  from  automated 
processing  in  the  incoming  secondary 
operations  and  sort  to  the  carrier  using 
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costly  manual  and  mechanized 
operations. 

Because  of  these  problems,  the  Postal 
Service  has  determined  that  when 
automated  delivery  point  sequencing  is 
implemented  beginning  bn  March  21. 
1993  it  will  no  longer  be  in  the  Postal 
Service's  best  interest  or  in  the  best 
interest  of  the  general  public  to  continue 
to  offer  prebarcode  discounts  for  ZIP +4 
prebarcoded  letter  mail.  In  addition, 
certain  changes  to  the  requirements  for 
numeric  ZIP+4  letter  rate  mailings  are 
needed  to  make  those  mailings 
compatible  with  automated  delivery 
point  sequencing. 

For  these  reasons,  the  Postal  Service 
proposes  to  make  the  following 
amendments  described  below  to  the 
prebarcoding  requirements  for 
automation  rate  letter-size  first-, 
second-,  and  third-class  mailings  when 
the  Postal  Service  implements  the 
proposed  mail  classification  change 
currently  pending  before  the  Postal  Rate 
Commission. 

As  mentioned  above,  implementation 
of  the  Postal  Service’s  operational 
changes  is  scheduled  to  begin  March  21, 
1993.  However,  the  procedural  schedule 
established  by  the  Postal  Rate 
Commission  in  PRC  Docket  No.  MC93- 
2  will  not  permit  the  Commission  to 
issue  a  recommended  decision  before 
that  date.  To  avoid  the  operational 
problems  described  above,  the  Postal 
Service  plans,  pursuant  to  its  authority 
under  39  U.S.C.  3641(e),  to  request  that 
the  Board  of  Governors  of  the  Postal 
Service  take  the  necessary  action  to 
place  into  effect  temporary  changes  in 
the  mail  classification  schedule  in 
accordance  with  the  proposed  changes 
under  consideration  by  the  Commission. 
In  the  event  a  temporary  classification 
change  is  made,  the  proposed  DMM 
changes  set  forth  below,  with  any 
changes  made  based  on  comments, 
would  be  implemented  effective  March 
21, 1993. 

Given  the  planned  effective  date,  the 
comment  period  for  this  proposed  rule 
has  been  compressed  in  order  to  publish 
final  regulations  before  March  21, 1993. 
The  Postal  Service  does  not  believe  this 
shortened  comment  period  will 
adversely  affect  interested  mailers 
because  of  the  notice  previously 
published  ol  the  Postal  Rate 
Commission  proceeding,  and  because 
advance  notice  of  the  planned 
implementation  date  has  appeared  in 
the  DMM  since  March  1992.  See  DMM 
515.1,  531.122  (Issue  42,  March  15, 
1992). 

Barcoded  Rate  Mailings 

All  pieces  for  which  a  letter-size 
barcoded  rate  is  claimed  will  be 


required  to  bear  a  delivery  point 
barcode.  This  barcode  may  t>e  located 
either  in  the  lower  right  barcode  clear 
zone  or  in  the  address  block.  This 
change  is  needed  to  make  prebarcoded 
mail  compatible  with  changed  postal 
processing,  thereby  enabling  the  Postal 
Service  to  preserve  the  operational 
benefits  of  customer  prebarcoding. 

Within  the  current  15  percent 
allowance  for  non-barcoded-rate  pieces, 
pieces  in  a  barcoded  rate  mailing  for 
which  a  barcoded  rate  is  not  claimed 
may  continue  to  be  non-barcoded,  or  to 
bear  a  5-digit  barcode  that  meets  the 
requirements  of  DMM  552.  Five-digit 
barcodes  will  be  permitted  in  the 
address  block  or  in  the  lower  right 
barcode  clear  zone. 

Also  within  the  current  15  percent 
allowance,  pieces  for  which  a  barcoded 
rate  is  not  claimed  may  continue  to  bear 
ZIP+4  barcodes.  ZIP+4  barcodes  will  be 
permitted  in  either  the  address  block  or 
the  lower  right  barcode  clear  zone; 
however,  placement  in  the  lower  right  is 
discouraged  because  of  the  additional 
inefficiencies  described  above.  When 
ZEP+4  barcoded  pieces  are  included  in 
address  block  barcoded  mailings,  the 
barcode  must  be  placed  in  the  address 
block,  in  keeping  with  the  general 
requirement  that  all  non-delivery-point- 
barcoded  pieces  in  an  address  block 
barcoded  mailing  must  have  a  lower 
right  barcode  clear  zone. 

Numeric  ZIP+4  Rate  Mailings 

In  numeric  ZIP+4  rate  mailings, 
delivery  point  barcodes  will  continue  to 
be  accepted  in  lieu  of  the  numeric 
ZIP+4  code.  Such  pieces  will  remain 
subject  to  the  barcoding  requirements  of 
DMM  550  instead  of  the  OCR  readability 
and  barcode  clear  zone  requirements  of 
DMM  540,  since  the  delivery  point 
barcode  will  provide  all  of  the 
information  that  the  MLOCR  would 
otherwise  extract  from  the  numeric 
ZIP+4  code  and  OCR-readable  address. 

A  number  of  changes  will  be  made  to 
the  requirements  for  ZIP+4  barcoded 
pieces  in  a  numeric  ZIP+4  rate  mailing 
to  permit  the  Postal  Service’s  MLOCRs 
to  read  the  appropriate  address  and 
numeric  ZIP+4  information  and  apply  a 
delivery  point  barcode  in  the  lower  right 
barcode  clear  zone  so  these  pieces  can 
be  integrated  into  the  automated 
processing  stream. 

Thus,  ZIP+4  barcodes  will  only  be 
permitted  in  the  address  block.  Since 
ZIP+4  barcoded  pieces  must  be 
processed  through  an  MLOCR,  which 
must  read  the  address  in  order  to  apply 
a  delivery  point  barcode,  the  ZDP+4 
barcode  will  not  satisfy  the  requirement 
for  a  numeric  ZIP+4  code,  and  such 
pieces  will  be  required  to  meet  all  the 


requirements  of  DMM  540  (including 
the  requirements  for  a  standard  address 
format,  OCR  readability,  and  a  barcode 
clear  zone). 

With  the  exception  of  delivery  point 
barcoded  pieces,  all  pieces  in  a  ZIP+4 
rate  mailing  will  continue  to  be  required 
to  meet  all  the  requirements  of  DMM 
540,  regardless  of  whether  a  ZIP+4  rate 
is  claimed. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c)),  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revision  of  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations.  See  39  CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 
Postal  Service. 

PART  111— {AMENDED] 

1,  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621,  5001. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

CHAPTER  3 — FIRST-CLASS  MAIL 

2.  Make  the  following  changes  to 
Domestic  Mail  Manual  (DMM)  Chapter 
3: 

312  NONPRESORTED  BULK  RATES 
***** 

312.2  Nonpresorted  Barcoded  Rate 

312.21  Cards. 

312.211  Rate  Application.  The 
nonpresorted  Barcoded  rate  in  312.212 
applies  to  cards  meeting  the 
requirements  in  311.11  and  322  bearing 
delivery  point  barcodes  in  mailings 
meeting  the  requirements  in  513  and 
515. 

***** 

313.7  3-Digit  Barcoded  Rates 

313.71  Rate  Application.  The  3-digit 
Barcoded  rates  in  313.72  apply  to  cards 
and  letter-size  pieces  bearing  delivery 
point  barcodes  in  mailings  meeting  the 
requirements  in  513  and  515. 

*  *  *  *  * 

313.8  5-Digit  Barcoded  Rates 

313.81  Rate  Application.  The  5-digit 
Barcoded  rates  in  313.82  apply  to  cards 
and  letter-size  pieces  bearing  delivery 
point  barcodes  in  mailings  meeting  the 
requirements  in  513  and  51 5. 

*  *  *  *  •*  * 
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325  PRESORTED  BARCODED  RATE 
FIRST-CLASS  MAIL 

325.1  Letter-Size  Mailings 

Presorted  letter-size  Barcoded  rate 
mailings  must  meet  the  requirements  in 
513  and  515,  including  presort  under 
564,  565,  or  566.  The  rate  eligibility 
criteria  for  letter-size  mailings  presorted 
under  564,  565,  or  566  are  564.1,  565.21, 
and  566.21. 

[Delete  current  325.2.] 

325.2  Flat-Size  Mailings 

[Insert  current  325.12.] 

[Delete  current  325.3.] 
***** 

CHAPTER  4— SECOND-CLASS  MAIL 

3.  Make  the  following  changes  to 
Domestic  Mail  Manual  (DMM)  Chapter 
4: 

411.126  Barcoded  Rates.  [Change 
title  to  “Barcoded  Rates.”  In  the  first 
sentence,  delete  “ZIP+4  Barcoded”  and 
“ZIP+4  barcode.”] 

*  •  *  *  *  * 

424.84  Documentation. 
***** 

424.843  Description.  [Change  the 
third  sentence  to  read:  “Further,  for 
mailings  at  a  ZIP+4  or  Barcoded  rate, 
each  entry  must  detail  the  number  of 
pieces  bearing  a  ZIP+4  code  or  delivery 
point  barcode,  as  appropriate,  and  a 
summary  for  the  entire  mailing  must 
show  a  total  number  of  pieces  in  the 
mailing  and  the  number  and  percentage 
that  bear  a  ZIP+4  code  or  delivery  point 
barcode,  as  applicable,  for  the  rate 
claimed.”] 

***** 

CHAPTER  5— AUTOMATION-COMPATIBLE 
MAIL 

4.  Change  DMM  514.1  to  read  as 
follows: 

514  REQUIREMENTS  FOR  ZIP+4 
RATE  MAILINGS  (LETTER-SIZE 
PIECES  ONLY) 

514.1  Rate  Eligibility 

514.11  General.  Only  mailpieces 
containing  a  correct  ZIP+4  code  in  the 
address  and  otherwise  meeting  the 
eligibility  requirements  of  514  can 
qualify  for  ZIP+4  rates.  Other  pieces  can 
qualify  for  presort  rates  and,  if  First- 
Class,  single-piece  rates.  Eligibility  for 
specific  rates  differs  based  on  the  class 
of  mail  and  the  presort  option  used. 
Specific  rate  eligibility  for  ZIP+4  rate 
mailings  presorted  under  562.1  or  563  is 
in  562.11,  and  563.1.  Specific  rate 
eligibility  for  nonpresorted  First-Class 
mailings  prepared  under  569.1  is  in 
569.11. 

514.12  Pieces  Prepared  with 
Delivery  Point  Barcodes.  Mailers  may 


claim  mailpieces  prepared  with  correct 
delivery  point  barcodes  at  ZIP+4  rates 
and  may  count  such  pieces  toward  the 
85%  requirement  in  514.3.  In  barcoded 
mailings,  pieces  prepared  with  delivery 
point  barcodes  need  not  meet  the  OCR 
readability  requirements  in  540  or  bear 
a  numeric  ZIP+4  code  in  the  address  to 
qualify  for  the  ZIP+4  rates.  The  delivery 
point  barcodes  must  be  prepared  under 
530  and  551.  See  514.3  and  514.52  for 
additional  specifications  for  such 
pieces. 

514.13  Pieces  Prepared  with  ZIP+4 
Barcodes.  ZIP+4  rate  mailings  may 
include  pieces  prepared  with  ZIP+4 
barcodes  under  the  following 
conditions: 

a.  All  pieces  hearing  ZIP+4  barcodes 
must  meet  the  requirements  of  520,  530, 
540,  and  551,  and  are  subject  to  the 
limits  in  514.3. 

b.  ZIP+4  barcodes  may  appear  only  in 
the  address  block  as  specified  in  551.24. 
ZIP+4  barcodes  are  not  permitted  in  the 
lower  right  barcode  clear  zone. 

c.  Pieces  that  bear  a  ZIP+4  barcode  in 
the  address  block  may  qualify  for  ZIP+4 
rates  and  may  be  counted  toward  the 
85%  requirement  in  514.3  only  if  they 
bear  a  correct  numeric  ZIP+4  code  in 
the  address.  ZIP+4  barcoded  pieces  that 
do  not  bear  a  numeric  ZIP+4  code  in  the 
address  do  not  qualify  for  ZIP+4  rates 
and  do  no  count  towards  the  85% 
requirement  in  514.3. 

514.14  Pieces  Prepared  with  5-Digit 
Barcodes.  ZIP+4  rate  mailings  prepared 
with  delivery  point  barcodes  may 
include  pieces  with  correct  5-digit 
barcodes  under  the  following 
conditions: 

a.  All  pieces  bearing  a  5-digit  barcode 
must  meet  the  requirements  of  520,  530, 
540,  552,  and  are  subject  to  the  limits 
in  514.3. 

b.  When  correct  5-digit  barcodes  are 
printed  directly  on  mailpieces,  the 
pieces  may  qualify  for  ZIP+4  rates  and 
may  be  counted  toward  the  85% 
requirement  in  514.3  if  they  also  bear  a 
correct  numeric  ZIP+4  code  (see  530). 

c.  When  5-digit  barcodes  are  printed 
on  inserts  that  appear  through  a  barcode 
window  located  in  the  lower  right 
barcode  clear  zone,  the  pieces  do  not 
qualify  for  any  automation-based  rate 
and  may  not  be  counted  toward  the  85% 
requirement  in  514.3  even  if  they  bear 

a  correct  numeric  ZIP+4  code  in  the 
address. 

514.15  Pieces  Prepared  with  Blank 
Barcode  Windows  in  Lower  Right 
Barcode  Clear  Zone.  Pieces  prepared 
with  barcode  windows  in  the  lower 
right  barcode  clear  zone  through  which 
no  barcode  appears  are  not  eligible  for 
any  automation-based  rate,  and  may  not 
be  counted  toward  the  85%  requirement 


in  514.3  even  if  they  bear  a  correct 
numeric  ZIP+4  code  in  the  address. 

5.  Make  the  following  revisions  to  the 
remainder  of  514: 

514.32  Barcoded  Pieces.  The  correct 
delivery  point  barcode  prepared  as 
required  by  530  and  550  satisfies  the 
requirement  for  a  correct  ZIP+4  code  for 
rate  qualification  and  meeting  the  85% 
requirement  in  514.31.  A  ZIP+4  barcode 
does  not  satisfy  the  requirement  for  a 
numeric  ZIP+4  code.  Therefore,  ZIP+4 
barcoded  pieces  will  count  towards  the 
85%  requirement  in  514.31  and  qualify 
for  ZIP+4  rates  only  if  the  address  bears 
a  numeric  ZIP+4  code  and  the  piece 
meets  the  requirements  of  540. 
***** 

514.4  Addresses 

The  address  on  each  piece  in  the 
mailing  must  include  either  the  correct 
numeric  ZIP+4  code  or  the  correct 
numeric  5-digit  ZIP  code.  The  addresses 
on  pieces  in  mailings  prepared  with 
delivery  point  barcodes  may  bear  the 
numeric  equivalent  to  the  delivery  point 
barcode  as  provided  in  517.  Each  piece 
in  the  mailing  that  bears  a  ZIP+4  code 
or  a  delivery  point  barcode,  must  bear 
an  accurate  address  as  specified  in  534. 
The  mailing  must  meet  all  requirements 
in  530  (see  also  514.52). 

514.5  Mailpiece  Characteristics 

514.51  Physical  Requirements.  [In 
current  515.51,  delete  the  phrase  "ZIP+4 
barcoded  or”.] 

514.52  OCR  Processing.  Each  piece 
in  the  mailing,  except  those  pieces  in 
mailings  prepared  with  correct  delivery 
point  barcodes  (see  530)  must  meet  the 
requirements  of  540,  including  the 
requirement  that  the  address  be  printed 
in  a  standardized  addressing  format  (see 
541).  Pieces  in  mailings  prepared  with 
delivery  point  barcodes  must  meet  the 
requirements  of  550. 
***** 

6.  Change  DMM  515.1  to  read  as 
follows: 

515  REQUIREMENTS  FOR  LETTER- 
SIZE  BARCODED  RATE  MAILINGS 

515.1  Rate  Eligibility 

515.11  General.  Only  mailpieces 
bearing  a  correct  delivery  point  barcode 
and  otherwise  meeting  the  eligibility 
requirements  of  515  can  qualify  for 
barcoded  rates.  Other  pieces  can  qualify 
for  ZIP+4  rates  or  presort  rates,  and  if 
First-Class,  single  piece  rates.  Eligibility 
for  specific  rates  differs  based  on  the 
class  of  mail  and  the  presort  option 
used.  Specific  rate  eligibility  criteria  for 
barcoded  mailings  presorted  under 
564.1,  565,  or  566  are  in  564.11,  565.2, 
and  566.2.  Specific  rate  eligibility 
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criteria  for  First-Class  nonpresorted 
Barcoded  rate  mailings  prepared  under 

569.2  are  in  569.21. 

515.12  Pieces  Prepared  with  ZIP +4 
Barcodes.  Pieces  with  correct  ZIP+4 
barcodes  may  be  included  in  the 
mailing  under  the  following  conditions: 

a.  All  pieces  bearing  a  ZIP+4  barcode 
must  meet  the  requirements  of  520,  530, 
551,  and  are  subject  to  the  limits  in 
515.3. 

b.  In  mailings  prepared  with  barcodes 
in  the  lower  right  barcode  clear  zone, 
pieces  bearing  ZIP+4  barcodes  in  the 
lower  right  are  permitted.  However, 
because  they  cause  subsequent 
processing  problems,  ZIP+4  barcodes  in 
the  lower  right  are  discouraged. 

c.  When  ZIP+4  barcodes  are  printed 
in  the  lower  right  barcode  clear  zone  the 
pieces  do  not  qualify  for  any 
automation-based  rate. 

d.  Mailpieces  bearing  a  ZIP+4  barcode 
in  the  address  block  must  contain  a 
barcode  clear  zone  in  the  lower  right 
under  551.22  and  551.412. 

e.  When  ZIP+4  barcodes  are  printed 
in  the  address  block,  the  pieces  may 
qualify  for  ZIP+4  rates  if  they  bear  a 
correct  numeric  ZEP+4  code  and  meet 
the  requirements  of  540. 

515.13  Pieces  Prepared  with  5-Digit 
Barcodes.  Pieces  with  correct  5-digit 
barcodes  may  be  included  in  the 
mailing  under  the  following  conditions: 

a.  All  pieces  bearing  a  5-digit  barcode 
must  meet  the  requirements  of  520,  530 
and  552,  and  are  subject  to  the 
restrictions  in  515.3. 

b.  Pieces  bearing  only  a  5-digit 
barcode  do  not  qualify  for  the  ZIP+4 
Barcoded  rates. 

c.  When  correct  5-digit  barcodes  are 
printed  directly  on  mailpieces  the 
pieces  may  qualify  for  ZIP+4  rates  if 
they  also  bear  a  correct  numeric  ZIP+4 
code  (see  530),  and  meet  the 
reauirements  of  540. 

a.  When  5-digit  barcodes  are  printed 
on  inserts  that  appear  through  a  barcode 
window  located  in  the  lower  right 
barcode  clear  zone  the  pieces  do  not 
qualify  for  any  automation-based  rates. 

515.14  Pieces  Prepared  with  Blank 
Barcode  Windows  Located  in  the  Lower 
Right  Barcode  Clear  Zone.  Pieces 
prepared  with  barcode  windows  in  the 
lower  right  barcode  clear  zone  through 
which  no  barcode  appears  do  not 
qualify  for  any  automation-based  rate. . 

7.  Make  the  following  additional 
changes  to  DMM  Chapter  5: 

515.3  Required  Percentage  of  Delivery 
Point  Barcoded  Pieces 

(Delete  “ZIP+4  Barcoded”  from  title.] 

515.31  85%  Delivery  Point  Barcoded 
Pieces  for  Entire  Mailing.  (In  current 
515.31,  add  “Delivery  Point”  to  the  title. 


Delete  the  phrase  “ZEP+4  barcode  or”. 
Change  the  phrase  “ZIP+4  Barcoded”  to 
“barcoded”  and  change  the  phrase 
“certified  ZIP+4  or”  to  "certified.”] 
515.32  100%  Delivery  Point 
Barcoded  Pieces  for  5-Digit  Portion  of 
Mailing.  [In  current  515.32,  delete  the 
reference  to  “567”,  and  delete  the 
phrase  “correct  ZIP+4  barcode  or”]. 
[Delete  515.33.] 

515.4  Addresses 

[In  current  515.4,  delete  the  phrase 
“ZIP+4  barcode.”] 
***** 

515.5  Letter-Size  Mailpiece 
Characteristics 
***** 

515.512  Nonpresorted  Barcoded 
Rates  (First-Class  Only). 

[In  current  515.512  delete  “ZIP+4” 
from  the  title.”] 

***** 

515.53  Rate  Marking.  [In  current 
515.53,  change  the  rate  markings  “ZIP+4 
Barcoded”  to  “Barcoded.”  Change  all 
other  references  to  “ZIP+4  Barcoded”  to 
“Barcoded.”] 

515.6  Presort  and  Documentation 

[In  current  515.6,  change  all  phrases 
“ZIP+4  Barcoded”  to  “Barcoded.”] 

***** 

517  DELIVERY  POINT  BARCODE 
[Delete  517.1  and  renumber  517.2  and 
517.3  accordingly.] 

517.1  Description 

[In  renumbered  517.1  (formerly  517.2) 
delete  the  third  sentence.  Delete  “In 
addition,”  from  the  fourth  sentence.] 

***** 

531  CODING  ACCURACY  SUPPORT 
SYSTEM  (CASS  CERTIFICATION) 

*  *  *  *  * 

531.113  Delivery  Point  Barcoding. 

a.  Letter-Size  Mailings.  The  use  of  a 
delivery  point  barcode  to  obtain  letter- 
size  barcoded  rates  is  mandatory.  All 
mailings  claimed  at  letter-size  barcoded 
rates  must  be  prepared  using  mailing 
lists  processed  with  address  matching 
software  that  is  CASS-certified  for 
delivery  point  coding  (DPC)  capability. 
The  two-digit  add-on  logic  must  use  the 
primary  street  number  field  from  the 
CASS-certified  ZIP+4  address  matching 
process. 

b.  Flat-Size  Mailings.  The  use  of  a 
delivery  point  barcode  instead  of  a 
ZIP+4  barcode  on  mailpieces  to  obtain 
the  flat-size  barcoded  rates  is  optional. 
However,  both  ZIP+4  barcodes  and 
delivery  point  barcodes  must  be 
obtained  from  CASS-certified  DPC 
address  matching  software. 


Exception:  Address  lists  coded  with 
ZIP+4  address  matching  software  CASS 
certified  before  the  Fall  1992  CASS 
certification  cycle  may  continue  to  be 
used  to  prepare  flat-size  barcoded 
mailings  within  the  time  constraints 
allowed  under  531.15. 

*  #  •  *  * 

531.14  Use  of  Current  Information. 

[In  current  531.14,  change  the  phrase 
“When  used  for  ZIP+4  coding  or  ZIP+4 
barcoding”  to  “When  used  for  ZIP+4 
coding,  ZEP+4  barcoding,  or  delivery 
point  barcoding.”] 
***** 

534  ACCURATE  ADDRESSING 

534.1  Basic  Requirement 

[In  current  534.1,  replace  the  second 
sentence  with  the  following: 
“Standardization  of  addresses  is  not 
required  for  mail  in  barcoded  rate 
mailings.  Within  letter-size  ZIP+4  rate 
mailings,  pieces  qualifying  for  ZEP+4 
rates  must  bear  addresses  prepared  in  a 
standardized  addressing  format  as 
shown  in  Exhibit  122.33,  except  for 
pieces  in  ZIP+4  rate  mailings  prepared 
with  delivery  point  barcodes  (see  514.12 
and  514.52).”  In  the  last  sentence,  revise 
“ZIP+4  Barcoded  rate”  to  read 
“Barcoded  rate.”] 

***** 

534.2  Depth  of  Code  Quality 
***** 

534.244  Information  Not  Available. 
[In  current  534.244,  change  the  phrase 
“or  ZIP+4  barcode”  to  ",  ZIP+4  barcode, 
or  delivery  point  barcode.”] 

540  Non-Delivery  Point  Barcoded  Pieces 
Qualifying  for  ZIP+4  Rates 

541  GENERAL 

541.1  Applicability 

[In  current  541.1,  delete  the  phrase 
“ZIP+4  barcode  or”.] 

541.2  Address  Content  and 
Standardized  Address  Format 

[In  the  second  sentence  of  541.2, 
revise  the  phrase  “non-ZIP+4  barcoded” 
to  “non-delivery  point  barcoded”.] 

542  OCR  READABILITY 
***** 

542.3  Limits  for  Nonaddress  Printing 
in  OCR  Read  Area 

542.31  Nonaddress  Printing  or 
Markings.  [Revise  the  first  sentence  to 
read  as  follows:  “Thore  must  be  no 
markings,  printing  (except  for  a  5-digit, 
ZIP+4,  or  delivery  point  barcode 
prepared  under  551.24  or  552.31),  or  die 
cuts  (except  for  the  edges  of  address 
windows  prepared  in  accordance  with 
543)  in  the  OCR  read  area  defined  in 
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542  1  on  either  side  of,  or  below,  any  of 
the  delivery  address  lines.”] 
***** 

545  BARCODE  CLEAR  ZONE 
*  *  *  *  * 

545.4  What  May  Appear  in  Barcode 
Clear  Zone 

Except  for  a  delivery  point  barcode  or 
5-digit  barcode  prepared  under  550,  no 
printing,  markings,  tabs,  or  wafer  seals 
may  appear  in  the  barcode  clear  zone 
unless  meeting  the  requirements  of 
551.4.  ZIP+4  barcodes  must  not  appear 
in  the  barcode  clear  zone. 
***** 

546  ACCEPTANCE  OF  USPS  WATER- 
BASED  BARCODE  INK 

546.1  General 

(In  current  546.1,  change  the  phrase 
"to  print  a  ZEP+4  barcode”  to  "to  print 
a  delivery  point  barcode”.] 

551  ZIP+4  OR  DELIVERY  POINT 
BARCODE 

***** 

551.2  Location 

551.21  General. 

551.211  Cards  and  Letter-Size  Mail. 
(Add  the  following  to  the  end  of  this 
section.  "Pieces  bearing  ZIP+4  barcodes 
in  the  lower  right  barcode  read  area  do 
not  qualify  for  any  automation-based 
rates.] 

551.22  Barcode  Clear  Zone  (Lower 
Right  Comer) — Letter-Size  Mail. 
***** 

551.222  What  May  Appear  in 
Barcode  Clear  Zone.  Except  for  a 
delivery  point  barcode,  5-digit  barcode, 
and  under  limited  circumstances,  a 
ZIP+4  barcode,  properly  prepared  under 
550,  no  printing,  markings,  tabs,  or 
wafer  seals  may  appear  in  the  barcode 
clear  zone  unless  meeting  the 
requirements  of  551.4.  In  letter-size 
mailings,  ZIP+4  barcodes  may  appear  in 
the  lower  right  clear  zone  only  in 
Barcoded  rate  mailings  prepared  with 
barcodes  in  the  lower  right,  subject  to 
the  limits  in  515.3.  Letter-size  pieces 
prepared  with  ZIP+4  barcodes  in  the 
barcode  clear  zone  do  not  qualify  for 
any  automation-based  rates.  ZIP+4 
barcodes  must  not  appear  in  the  barcode 
clear  zone  in  letter-size  Barcoded  rate 
mailings  prepared  with  address  block 
barcodes,  nor  in  ZIP+4  rate  mailings. 
***** 

551.23  Barcode  Placement  on  Letter- 
Size  Mail  (Lower  Right  Comer). 

551.231  Printed  Directly  on 
Mailpieces.  (Add  the  following  to  the 
end  of  this  section:  "Note:  Pieces 
bearing  ZIP+4  barcodes  in  the  lower 


right  barcode  clear  zone  do  not  qualify 
for  any  automation-based  rates.”] 

551.232  Printed  on  Inserts.  (Add  the 
following  to  the  end  of  this  section: 
"Note:  Pieces  bearing  ZIP+4  barcodes  in 
the  lower  right  barcode  clear  zone  do 
not  qualify  for  any  automation-based 
rates.”] 

***** 

551.4  Reflectance 

551.41  Background  Reflectance. 
551.412  Pieces  Barcoded  in  Address 
Block. 

***** 
b.  Pieces  Not  Bearing  Delivery  Point 
Barcode.  (Revise  the  first  sentence  to 
read  as  follows:  “All  pieces  in  letter-size 
barcoded  rate  mailings  that  do  not  bear 
a  delivery  point  barcode  must  contain  a 
barcode  clear  zone  in  the  lower  right 
comer  as  specified  in  551.22  that  meets 
the  requirements  of  551.411a.”] 
***** 

551.44  Dark  Fibers  and  Background 
Patterns. 

**.*** 

551.442  Pieces  Not  Bearing  ZIP+4  or 
Delivery  Point  Barcode.  (Revise  the  first 
sentence  to  read  as  follows:  "All  pieces 
in  a  letter-size  barcoded  rate  mailing 
that  do  not  bear  a  delivery  point  barcode 
must  contain  a  barcode  clear  zone  in  the 
lower  right  comer  as  specified  in  551.22 
that  meets  the  requirements  of 
551.441.”] 

***** 

551.7  Barcodes  on  Inserts  Appearing 
Through  Windows  in  Lower  Right  Clear 
Zone  (Letter-Size  Pieces  Only) 

*  *  *  *  * 

551.73  Delivery  Point  Barcode 
Location. 

***** 

551.732  Clear  Space — Barcode  In 
Lower  Right  Comer.  (Add  the  following 
as  the  last  sentence:  “In  letter-size 
barcoded  rate  mailings  prepared  with 
address  block  barcodes,  and  in  ZIP+4 
rate  mailings,  only  delivery  point 
barcodes  (or  5-digit  barcodes  prepared 
under  552)  may  be  printed  on  an  insert 
appearing  through  a  window  in  the 
lower  right  barcode  clear  zone.”] 

551.8  Barcodes  on  Inserts  Appearing 
Through  Windows  in  Address  Block 

llnsert  current  551.733.  Add  the 
following  as  the  last  sentence:  "If 
windows  are  covered  they  must  meet 
the  requirements  of  551.723.”] 
***** 

552  5-DIGIT  BARCODES 
552.1  General 

(Revise  the  first  sentence  to  read  as 
follows:  "Pieces  in  barcoded  rate 


mailings  may  contain  5-digit  barcodes, 
provided  at  least  85%  of  the  pieces  in 
a  letter-size  mailing  contain  a  delivery 
point  barcode  (see  515.3),  or  in  flat-size 
mailings,  provided  at  least  85%  of  the 
pieces  bear  a  ZIP+4  barcode  or  delivery 
point  barcode  (see  516.3).”] 
***** 

CHAPTER  6— THIRD-CLASS  MAIL 

8.  Make  the  following  changes  to 
DMM  Chapter  6. 

628  ADDITIONAL  CONDITIONS  FOR 
AUTOMATION-BASED  BULK  THIRD- 
CLASS  RATES 
***** 

628.2  Eligibility  Requirements  for 
Barcoded  Rate  Mail 

628.21  Mailings  of  Letter-Size 
Pieces.  Barcoded  rate  mailings  must 
meet  the  requirements  in  513  and  515. 
The  rate  eligibility  criteria  for  mailings 
presorted  under  564,  565,  or  566  are  in 
564.13,  565.23,  and  566.23. 
***** 

(Delete  current  628.3.] 

Miscellaneous  Conforming  Changes 

9.  In  the  following  sections  change 
"ZIP+4  barcode”  or  "ZDP+4  barcodes”  to 
“delivery  point  barcode”:  424.843, 
534.232,  and  568. 

10.  In  the  following  sections  change 
"nonprosorted  ZIP+4  barcoded”  to 
"nonpresorted  barcoded”:  312.212, 
382.231,  382.335,  515.512,  515.531b, 

569.2,  577,  and  581. 

11.  In  the  following  sections  change 
"nonpresorted  ZIP+4  barcoded”  to 
“nonpresorted  barcoded”:  145.742, 
382.335,  515.612,  569  and  581. 

12.  In  the  following  sections  change 
"ZIP+4  barcoded”  to  "barcoded”: 
122.16F,  143.131, 144.492, 144.513, 
145.742,  328,  328.1,  361.61,  362.6,  372, 

372.2,  374.1ld,  374.12,  374.21,  382, 
382.33,  382.422,  382.5,  382.6,  411.146, 

411.23,  424.823,  424.842,  424.843, 
424.912,  511,  513,  513.22,  513.3,  513.41, 
513.43,  513.5,  515.2,  515.21,  515.22, 

515.23,  521.111,  532.1,  564,  565,  566, 
568,  569.2,  576.4,  581,  581.5,  582,  583, 
583.4,  Exhibit  611.2a,  628.2,  629.66, 

647.3,  and  661.4. 

13.  In  the  following  sections  delete 
"ZIP+4  barcodes  or”  or  “ZIP+4  barcode 
or":  361.6,  411.126,  and  569.2. 

14.  In  the  following  sections  delete 
"ZIP+4  barcoded  or”:  561.272,  564,  565, 
566,  and  569.2. 

15.  In  the  following  sections  change 
"5-Digit  ZIP+4  Barcoded  rate”  to  ”5- 
Digit  Barcoded  rate”:  313.81,  313.821, 
341,  and  382.231. 

16.  In  the  following  sections  change 
"ZIP+4  Barcoded  rates”  or  "ZIP+4 
Barcoded  rate  to  "Barcoded  Rate”: 
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315.14,  382.315.  382.33,  382.41, 

411.126,  521.112,  521.132,  521.141, 
521.142.  531.112,  531.131,  531.14, 

532.1,  534.1,  541.2,  561.271,  564,  566 
and  568. 

17.  In  the  following  sections  change 
"3-Digit  ZIP+4  Barcoded  rate”  to  “3- 
Digit  Barcoded  rate”:  313.7,  313.71, 
313.721,  325.23a,  341,  and  382.231. 

18.  Documentation.  In  exhibits 
564.144b(l),  564.144b(2).  565.53a, 
565.53b,  566.63,  567.624a,  567.24b, 
567.634c,  574.332(1),  and  574.332(2), 
change  "5-Digit  ZIP+4  Barcoded  rate” 
and  “3-Digit  ZIP+4  Barcoded  rate”  to 
“5-Digit  Barcoded  rate”  and  “3-Digit 
Barcoded  rate.” 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

(FR  Doc.  93-3698  Filed  2-17-93;  8:45  am] 

BILLING  CODE  7710-12-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
(OPPTS-62121;  FRL-4 174-6] 

Asbestos-Containing  Materials  in 
Schools;  State  Request  for  Waiver 
From  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  waiver. 

SUMMARY:  EPA  has  received  from 
Louisiana,  a  request  for  waiver  from  the 
requirements  of  40  CFR  part  763, 
subpart  E,  Asbestos-Containing 
Materials  in  Schools.  This  notice 
announces  an  opportunity  for  public 
review  and  comment  on  the  State 
waiver  request. 

DATES:  Comments  on  the  waiver  request 
must  be  received  by  April  19, 1993. 
ADDRESSES:  Written  comments  must  be 
sent  in  triplicate,  identified  by  docket 
number  OPPTS-62121  to:  TSCA 
Document  Processing  Center  (TS-790), 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances,  Environmental 
Protection  Agency,  rm.  L-100,  401  M 
St..  SW.,  Washington.  DC  20460.  Copies 
of  the  complete  waiver  request 
submitted  by  the  State  are  available 
from  the  TSCA  Public  Docket  Office. 
Additionally,  copies  are  on  file  and  may 
be  reviewed  at  the  EPA  Region  VI 
Office.  Each  comment  must  include  the 
name  and  address  of  the  person 
submitting  the  comment. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Melone,  Director,  Chemical 
Management  Division  (TS-798),  Office 
of  Pollution  Prevention  and  Toxics, 


Environmental  Protection  Agency,  rm. 
EB— 44,  401  M  St.,  SW.,  Washington.  DC 
20460,  Telephone:  (202)  554-1404, 

TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  issued  under  the  authority  of 
title  II  of  the  Toxic  Substances  Control 
Act  (TSCA),  15  U.S.C.  2641,  et  seq. 

TSCA  title  U  was  enacted  as  part  of  the 
Asbestos  Hazard  Emergency  Response 
Act  1986  (AHERA),  Pub.  L.  99519. 
AHERA  is  the  name  commonly  used  to 
refer  to  the  statutory  authority  for  EPA’s 
rules  affecting  asbestos  in  schools.  For 
purposes  of  this  document,  EPA  will 
use  the  AHERA  designation.  In  the 
Federal  Register  of  October  30, 1987  (52 
FR  41846),  EPA  issued  a  final  rule  as 
required  in  AHERA.  The  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763,  subpart  E),  requires  all 
Local  Education  Agencies  (LEAs)  to 
identify  asbestos-containing  building 
materials  (ACBM)  in  their  school 
buildings  and  to  take  appropriate 
actions  to  control  the  release  of  asbestos 
fibers.  The  LEAs  are  required  to 
describe  their  asbestos  control  activities 
in  management  plans,  which  must  be 
made  available  to  all  concerned  persons 
and  submitted  to  the  State  Governor’s 
Designee.  The  rule  requires  LEAs  to  use 
specially  trained  persons  to  conduct 
inspections  for  asbestos,  develop 
management  plans,  and  design  or 
conduct  actions  to  control  asbestos. 

The  recordkeeping  and  reporting 
burden  associated  with  waiver  requests 
was  cleared  under  OM5  control  number 
2070-0091.  This  notice  merely 
announces  the  Agency’s  receipt  of  the 
waiver  request  and  therefore  imposes  no 
additional  burden  beyond  that  which 
was  covered  in  the  existing  OMB 
control  number  2070-0091.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

Under  section  203  of  TSCA  title  II  and 
40  CFR  763.98,  EPA  may,  upon  request 
by  a  State  Governor  and  after  notice  and 
comment  and  opportunity  for  a  public 
hearing  in  the  State,  waive  in  whole  or 
in  part  the  requirements  of  the  rule 
promulgated  under  section  203,  if  the 
State  has  established  and  is 
implementing  or  intends  to  implement 
a  program  of  asbestos  inspection  and 
management  which  is  at  least  as 


stringent  as  the  requirements  of  the  rule. 
Section  763.98  of  the  rule  sets  forth  the 
procedures  to  implement  this  statutory 
provision.  The  rule  requests  specific 
information  be  included  in  the  waiver 
request  submitted  to  EPA,  establishes  a 
process  for  reviewing  waiver  requests, 
and  sets  forth  procedures  for  oversight 
and  recision  of  waivers  granted  to 
States. 

The  rule  requires  States  seeking 
waivers  to  submit  requests  to  the 
Regional  Administrator  for  the  EPA 
region  in  which  the  State  is  located. 
Within  30  days  of  receiving  a  waiver 
request,  EPA  must  determine  that  the 
request  is  complete.  Within  30  days 
after  determining  that  a  request  is 
complete,  EPA  will  issue  in  the  Federal 
Register  a  notice  that  announces  the 
receipt  of  the  request  and  solicits 
written  comments  from  the  public. 
Comments  must  be  submitted  within  60 
days.  If  during  the  comment  period  EPA 
receives  a  written  objection  to  the 
State’s  request  and  a  request  for  a  public 
bearing  detailing  specific  objections  to 
the  granting  of  a  waiver,  EPA  will 
schedule  a  hearing  to  be  held  in  the 
affected  State  after  the  close  of  the 
comment  period.  EPA  will  issue  a 
notice  in  the  Federal  Register 
announcing  its  decision  to  grant  or 
deny,  in  whole  or  in  part,  a  request  for 
waiver  within  30  days  after  the  close  of 
the  comment  period  or  within  30  days 
following  a  public  hearing. 

EPA  has  conducted  a  preliminary 
review  to  identify  areas  where  the 
Louisiana  program  appears  to  differ 
from  the  AHERA  requirements.  The 
purpose-of  the  public  comment  period 
is  to  gather  more  information  about  the 
Louisiana  program.  This  information 
will  help  EPA  determine  whether  these 
differences  identified  in  EPA’s 
preliminary  review  are  indeed 
differences  that  require  action  by  the 
State. 

This  document  is  divided  into  two 
units.  The  first  unit  discusses  the  State 
program.  This  unit  is  divided  into  three 
sections.  Section  A  discusses  key 
program  elements;  section  B  lists  what 
appears  to  be  differences  between  the 
State  program  and  the  AHERA 
requirements;  and  section  C  provides 
EPA's  initial  response  to  the  State  on 
the  apparent  differences.  Subsequent 
information  received  during  the  public 
comment  period  or  in  a  public  hearing 
may  resolve  some  of  the  differences 
listed  here  or  affect  some  of  the  EPA 
responses.  The  second  unit  discusses 
other  statutory  requirements,  i.e.  the 
Paperwork  Reduction  Act. 

The  Louisiana  waiver  request 
includes  the  following  information: 
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1.  A  copy  of  the  provisions  of  the 
State  program  for  which  the  request  is 
made. 

2.  The  name  of  the  State  agency  that 
will  be  responsible  for  administering 
and  enforcing  the  program  as  well  as 
information  regarding  responsible  State 
officials. 

3.  Reasons  and  supporting 
documentation  for  concluding  that  the 
State  program  provisions  are  at  least  as 
stringent  as  the  Federal  provisions. 

4.  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  waiver  request 
accompanied  by  an  explanation  of  how 
the  State  plans  to  handle  them. 

5.  A  statement  of  the  resources 
devoted  to  the  provisions  in  the 
program. 

6.  Copies  of  any  enabling  State  laws 
and  regulations  relating  to  the  request, 
including  provisions  for  assessing 
criminal  and/or  civil  penalties. 

7.  An  assurance  from  the  Governor  or 
appropriate  legal  counsel  that  the  lead 
agency  or  other  cooperating  agencies 
have  die  legal  authority  to  carry  out  the 
requirements  relating  to  the  request. 

I.  The  Louisiana  Program 

A.  Program  Elements 

Louisiana  Revised  Statutes  RS 
30:2341-2345  and  the  Asbestos  and 
Hazardous  Material  Detection  Program 
RS  40:1749.1  give  the  Louisiana 
Department  of  Environmental  Quality 
(LDEQ)  the  authority  to  regulate 
asbestos  in  schools  and  public 
buildings.  The  Louisiana  Administrative 
Code  (LAC),  Title  33,  Part  HI,  Chapter  27 
and  Appendix  A  are  the  State 
provisions  for  asbestos  inspections  and 
management  in  public  buildings. 

The  LDEQ  conducts  inspections  to 
ensure  compliance  with  the  above  laws 
and  rules.  LDEQ  reviews  the 
management  plans  submitted  for 
schools  and  publig  buildings.  The 
requirements  of  the  Louisiana  program 
are  essentially  the  same  or  more 
stringent  than  the  Federal  AHERA 
raquirements.  Generally  the  State 
requirements  are  more  stringent  in  that 
the  requirements  are  applied  to  public 
buildings  in  addition  to  schools. 

B.  Differences  Between  the  Louisiana 
and  AHERA  Requirements 

After  a  preliminary  review  of  the 
State’s  application  for  a  waiver  of  the 
Federal  regulations,  the  following  list 
outlines  the  major  points  where  the 
Louisiana  regulations  may  be  less 
stringent  than  the  AHERA  requirements: 

1.  The  definition  of  school  building 
does  not  specifically  mention  “any 
portico  or  covered  exterior  hallway  or 


walkway"  and  “any  exterior  portion  of 
a  mechanical  system  used  to  condition 
interior  space." 

2.  The  procedures  to  be  followed  for 
any  operations  and  maintenance 
activities  disturbing  friable  asbestos- 
containing  building  materials  (ACBM) 
does  not  include  the  statement  “place 
the  asbestos  debris  and  cleaning 
materials  in  a  sealed  leak-tight 
container.” 

3.  A  management  plan  for  a  building 
that  a  LEA  begins  to  use  as  a  school 
building  does  not  have  to  be  submitted 
“prior  to  its  use  as  a  school  building.” 

4.  Warning  labels  are  required  to  be 
attached  immediately  adjacent  to  any 
“accessible"  friable  and  nonfriable 
ACBM  and  suspected  ACBM  assumed  to 
be  asbestos-containing  material  located 
in  routine  maintenance  areas.  The 
Federal  rule  does  not  use  the  word 
“accessible.” 

C.  EPA's  Preliminary  Response  to  the 
Differences  Identified 

Based  on  EPA’s  initial  review  of  the 
Louisiana  application,  the  following 
items  need  to  be  addressed  before  July 
29, 1994. 

1.  The  State  must  provide  assurances 
that  all  school  buildings  (as  defined  in 
40  CFR  763.83)  are  covered  by  the  State 
rules. 

2.  The  State  must  provide  assurances 
that,  following  operations  and 
maintenance  activities,  asbestos  debris 
and  other  cleaning  materials  are 
required  to  be  placed  in  a  sealed  leak- 
tight  container. 

3.  The  State  must  provide  assurances 
that  management  plans  are  required  to 
be  submitted  for  buildings  that  local 
education  agencies  begin  to  use  as 
school  buildings  prior  to  use  as  a  school 
building. 

4.  The  State  must  provide  assurances 
that  warning  signs  are  required  for  any 
friable  and  nonfriable  ACBM  and 
suspected  ACBM  assumed  to  be 
asbestos-  containing  material  located  in 
routine  maintenance  areas. 

II.  Other  Statutory  Requirements 

The  reporting  and  recordkeeping 
provisions  relating  to  State  waivers, 
from  the  requirements  of  the  Asbestos- 
Containing  Materials  in  Schools  Rule 
(40  CFR  part  763),  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  and  have  been  assigned 
OMB  control  number  2070-0091. 

Dated:  February  10, 1993. 

Joe  D.  Winkle, 

Acting  Regional  Administrator,  Region  VI. 
[FR  Doc  93-3792  Filed  2-17-93;  8:45  am] 

BILLING  CODE  6M0-90-F 


FEDERAL  COMMUNICATION’S 
COMMISSION 

47  Ch.  I 

MSS  Above  1  GHz  Negotiated 
Rulemaking  Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  this  notice  advises  interested 
persons  of  the  meetings  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  (“Committee”)  scheduled  for 
the  month  of  March. 

DATES:  Thursday,  March  4, 1993  at  9:30 
AM-5  PM;  Tuesday,  March  9, 1993  at 
9:30  AM-5  PM;  Thursday,  March  18, 
1993  at  9:30  AM-5  PM;  Thursday, 

March  25, 1993  at  9:30  AM-5  PM. 

ADDRESSES:  These  meetings  will  be  held 
at  the  Federal  Communications 
Commission,  rm.  856, 1919  M  Street, 
NW.,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Campbell,  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  each  meeting  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  is  as  follows: 

1.  Opening  Remarks/Comments 

2.  Adoption  of  Agenda 

3.  Minutes/Records  of  Previous  Meeting 

4.  Introduction  of  Documents 

5.  Informal  Working  Group  Reports — Issues 

6.  Acceptance/Approval  of  Recommended 
Rules 

7.  Acceptance/ Approval  of  Report  Text 

8.  Agenda  for  future  meetings— Schedule  for 
future  meetings 

9.  Other  Business 

Members  of  the  general  public  may 
attend  this  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Fern  J.  Jarmulnek, 
the  Committee’s  Designated  Federal 
Officer,  before  the  meeting. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-3845  Filed  2-17-93;  8:45  am] 
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47  Ch.  I 

* 

MSS  Above  1  GHz  Negotiated 
Rulemaking  Committee 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  cancellation  of  public 
meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  that  the 
meeting  of  the  MSS  Above  1  GHz 
Negotiated  Rulemaking  Committee 
(“Committee”)  scheduled  for  Thursday, 
February  18, 1993  has  been  cancelled. 
This  meeting  was  originally  announced 
in  Public  Notice,  DA  93-94  (58  FR  6932 
(2/3/93)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Campbell,  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952. 

SUPPLEMENTARY  INFORMATION: 

Subsequent  Full  Committee  meetings 
are  currently  scheduled  for  Thursday, 
February  25;  Thursday,  March  4; 
Tuesday,  March  9;  Thursday,  March  18; 
Thursday,  March  25;  and  Friday,  April 
2. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-3844  Filed  2-17-93;  8:45  am] 

BILLING  CODE  6712-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  213 

[FRA  Docket  No.  RST-90-1,  Notice  No.  4] 
RIN  2130-AA75 

Track  Safety  Standards;  Public 
Workshops  on  Miscellaneous 
Proposed  Revisions 

AGENCY:  Federal  Railroad 
Administration. 

ACTION:  Notice  of  re-scheduled  public 
workshop;  Correction. 

SUMMARY:  This  document  contains 
information  concerning  the 
rescheduling  of  one  of  four  public 
workshops  on  revision  of  track  safety 
standards  originally  announced  in 
Notice  No.  2  published  Tuesday, 
January  5, 1993  (58  FR  338).  This 
document  includes  information  about 


the  topics  to  be  discussed  at  the  re¬ 
scheduled  workshop.  It  also  cites  a  * 
correction  to  a  question  contained  in 
Notice  No.  1  published  November  16, 
1992  (57  FR  54038).  f 

DATES:  The  workshop  planned  to  take 
place  in  Chicago  on  February  25, 1993 
is  now  re-scheduled  for  Washington,  DC 
on  March  30  and  March  31, 1993.  The 
workshop  will  begin  at  8  a.m.  on  both 
days.  Any  person  desiring  to  participate 
in  the  Washington  workshop  should 
notify  the  Docket  Clerk  by  March  15, 
1993.  FRA  will  accept  written 
comments  on  the  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  through 
May  4, 1993.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  (1)  Written  Comments: 
Comments  should  identify  the  docket 
number  and  the  notice  number  and 
should  be  submitted  in  triplicate  to: 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Persons  desiring  to  be  notified 
that  their  written  comments  have  been 
received  by  FRA  should  include  a 
stamped  self-addressed  postcard  with 
their  comments.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination  during  regular  business 
hours  in  room  8201  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

(2)  Public  Workshop:  The  workshop 
originally  planned  for  Chicago,  on 
February  25, 1993  is  now  scheduled  for 
March  30-31, 1993  at  the  following 
location:  U.S.  Department  of 
Transportation.  Nassif  Building,  room 
2230,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Persons  desiring 
to  participate  in  the  workshop  should 
notify  the  Docket  Clerk  by  writing  to: 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20490. 

FOR  FURTHER  INFORMATION  CONTACT: 

Principal  Program  Person:  Allison  H. 
MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Telephone: 
(202)  366-6081. 

Principal  Attorney:  Nancy  Lummen 
Lewis,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Telephone:  (202)  366-0635. 


SUPPLEMENTARY  INFORMATION:  On 

November  16, 1992,  FRA  issued  an 
ANPRM  on  the  revision  of  the  Track 
Safety  Standards  (49  CFR  part  213)  and 
on  the  issue  of  maintenance-of-way 
employee  safety  when  working  on  or 
adjacent  to  live  track  (57  FR  54038, 
Notice  No.  1).  Notice  No.  2  (58  FR  338) 
provided  details  regarding  public 
workshops  at  which  the  issues  outlined 
in  the  ANPRM  would  be  discussed. 

Notice  No.  2  stated  that  the  topics  for 
discussion  at  the  workshop  scheduled 
in  Chicago  were  to  include  excepted 
track,  inspection  requirements, 
definitions,  and  other  issues 
significantly  affecting  track  or  related 
structures.  Those  topics  now  will  be 
discussed,  instead,  at  the  Washington 
workshop  on  March  30, 1993. 

The  portion  of  the  Washington 
workshop  scheduled  for  March  31, 1993 
will  focus  on  the  topic  of  Employee 
Safety.  Discussion  will  be  directed  to 
cover  two  specific  subjects: 

(1)  Exposure  of  maintenance-of-way, 
signal  and  communications,  and  bridge 
and  building  employees  to  the  hazard  of 
harm  from  train  operations;  and 

(2)  Exposure  of  these  crafts  to  the 
hazards  of  harm  arising  from 
uncontrolled  physical  contact  with  or 
ejection  from  specialized  maintenance- 
of-way  equipment  (commonly  called 
work  equipment)  in  the  course  of  its 
functional  operation  or  light  movement 
over  the  track  from  point  to  point. 

Question  no.  50  in  Notice  No.  1 
erroneously  mentions  “train  crews.” 
Accordingly,  Notice  No.  1,  page  54044, 
third  column,  question  No.  50,  should 
have  read:  What  specific  job-related 
activities  could  result  in  the  exposure  of 
maintenance-of-way  and  other  railroad 
and  contractor  employees  engaged  in 
maintenance  or  construction  activities 
on  or  near  the  track  structure  to  the 
hazard  of  harm  from  train  operations 
and  from  the  operation  and  movement 
of  specialized  maintenance-of-way 
equipment?  What  reasonable  measures 
might  FRA  take  to  address  these 
hazards?  FRA  advises  that  discussion  at 
the  workshop  will  be  based  upon  this 
corrected  statement  of  the  issue. 

Issued  in  Washington,  DC  on  February  11, 
1993. 

S.  Mark  Lindsey, 

Acting  Administrator,  Federal  Railroad 
Administration. 

[FR  Doc.  93-3754  Filed  2-17-93;  8:45  am] 

BILUNG  CODE  4910-06-M 


8929 


Notices 

Federal  Register 

Vol.  58,  No.  31 

Thursday,  February  18,  1993 

This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rides  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Survey  of  Minority- 
Owned  Business  Enterprises  -  and  - 
1992  Survey  of  Women-Owned 

'RiicinAccoc 

Form  Numbers):  MB-1,  MB-2,  and 
MB— 3. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  112,575  hours. 

Number  of  Respondents:  675,450. 

Avg  Hours  Per  Response:  10  minutes. 

Needs  and  Uses:  Tne  Bureau  of  the 
Census  will  conduct  the  1992  Survey  of 
Minority-Owned  Business  Enterprises 
(SMQBE)  and  the  Survey  of  Women- 
Owned  Businesses  (WOB)  as  part  of  the 
1992  Economic  Censuses.  They  will 
collect  data  on  the  ownership 
characteristics  of  a  sample  of 
businesses,  partnerships,  and 
subchapter  S  corporations  to  determine 
which  are  owned  by  women  and  other 
minorities.  (A  subchapter  S  corporation 
is  a  special  Internal  Revenue  Service 
(IRS)  designation  for  legally 
incorporated  businesses  with  thirty-five 
or  fewer  shareholders  who,  because  of 
tax  advantages,  elect  to  be  taxed  as 
individual  shareholders  rather  than  as 
corporations).  Federal,  state,  and  local 
governments  use  SMOBE/WOB 
statistics  as  a  framework  for  assessing 
and  directing  programs  designed  to 
promote  the  activities  of  disadvantaged 
groups. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Quinauennially. 

Respondent’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenye, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  February  11, 1993. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  93-3815  Filed  2-17-93;  8:45  ami 
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Foreign-Trade  Zones  Board 

[Docket  3-93] 

Foreign-Trade  Zone  149— Brazoria 
County,  TX,  Application  for  Subzone; 
BASF  Corp.,  Chemical  Manufacturing 
Facilities,  Freeport,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Freeport  (Texas), 
grantee  of  FTZ 149,  requesting  special- 
purpose  subzone  status  for  the  chemical 
manufacturing  facilities  of  BASF 
Corporation  located  in  Freeport,  Texas. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  February  2, 1993. 

The  BASF  facilities  consist  of  two 
sites  in  Freeport  (Brazoria  County), 
Texas,  approximately  45  miles  south  of 
Houston,  Texas:  Site  i  (416  acres)— 
chemical  manufacturing  facility,  602 
Copper  Road,  Freeport,  some  7  miles 
from  the  Port  of  Freeport;  and.  Site  2  (75 
acres) — ammonia  terminal,  located 
adjacent  to  the  Port  on  Route  FM  1495, 
Freeport.  Also  included  is  a  10-mile 
long  pipeline  connecting  the  two  sites. 

Tne  facilities  are  used  to  produce 
certain  chemical  and  petrochemical 
products,  primarily  acrylic  acids, 
acrylates,  caprolactams,  acrylic  alcohol 
derivatives,  butanol,  diols,  plastic 
materials,  and  polymins  (duty  rates — 
free  to  16.8%  +  3.70/kg).  Currently, 
some  10  percent  of  material  inputs  are 
sourced  from  abroad,  including 


caprolactam  extract,  glacial  acrylic  add, 
cyclohexanone,  anone  (duty  rates — 

4.2%  to  12.5%  +  2.40/kg).  Other 
material  inputs  that  may  be  sourced 
abroad  involve  a  variety  of  inorganic 
and  organic  chemicals,  such  as  chemical 
elements,  inorganic  adds  and  oxygen 
compounds,  sulphur  and  halogen 
compounds,  salts  of  adds  and  metals, 
alcohols,  hydrocarbons,  phenols,  ethers, 
aldehydes,  ketones,  carboxylic  add 
compounds,  esters  of  inorganic  adds, 
nitrogen  compounds,  organ o- inorganic 
compounds,  glycosides,  alkaloids, 
organic  surface-active  agents,  other 
organic  compounds  (HTS  2940.00- 
2942.00),  herbiddes,  catalysts,  solvents, 
antifreeze,  prepared  binders,  other 
chemical  preparations  (HTS  3823.10- 
3823.90),  polymers  of  ethylene, 
polymers  of  propylene/olefin,  and  other 
plastic  materials  (HTS  3915.10-3923.90) 
(duty  rates — free  to  20%). 

Zone  procedures  would  exempt  BASF 
from  Customs  duty  payments  on  the 
foreign  items  used  in  export  production. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rate  that 
applies  to  the  finished  or  intermediate 
products  made  at  the  plant.  Foreign 
merchandise  and  finished  products  held 
for  export  would  be  eligible  for  an 
exemption  from  certain  state  and  local 
ad  valorem  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
facilities’  international  competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  19, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  4, 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 

Service,  1000  Pine  Street,  P.O.  Box  D, 

Freeport.  TX  77541. 

Office  of  the  Executive  Secretary,  Foreign- 

Trade  Zones  Board,  U.S.  Department  of 
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Commerce,  room  3716, 14th  Street  & 

Constitution  Avenue  NW.,  Washington,  DC 

20230. 

Dated:  February  8, 1993. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-3700  Filed  2-17-93;  8:45  am) 

BIUING  COOE  3610-OS-P 

[Docket  4-93] 

Proposed  Foreign-Trade  Zone  in 
Volusia  and  Flagler  Counties,  FL; 
Application  and  Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Volusia, 

Florida,  requesting  authority  to  establish 
a  general-purpose  foreign-trade  zone  at 
sites  in  Volusia  County  and  Flagler 
County,  Florida.  The  Daytona  Beach 
International  Airport  in  Volusia  County 
has  been  designated  a  Customs  user  fee 
port  facility  by  the  U.S.  Customs 
Service.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  February  12, 1993.  The 
applicant  is  authorized  to  make  the 
proposal  under  Section  288.36,  Florida 
Statutes  Annotated  (1991). 

The  proposed  foreign-trade  zone 
would  consist  of  5  sites  (6,140  acres) 
with  Sites  1-3  located  in  Volusia 
County  and  Sites  4  and  5  located  in 
Flagler  County:  Site  1  (2,422  acres) — 
Daytona  Beach  International  Airport 
and  Daytona  Beach  Business  Park,  U.S. 
Route  92,  Daytona  Beach,  Florida;  Site 
2  (625  acres)— De Land  Airport/ 
Industrial  Parks,  Old  Daytona  Road, 
DeLand,  Florida;  Site  3  (1,304  acres) — 
Ormond  Beach  Airport/Business  Park, 
Airport  Road,  Ormond  Beach,  Florida; 
Site  4  (1,200  acres) — Flagler  County 
Airport,  State  Road  100,  Bunnell, 
Florida;  and.  Site  5  (589  acres) — Pine 
Lakes/Palm  Coast  Industrial  Parks,  Pine 
Lakes  Highway,  Palm  Coast,  Florida. 

The  sites  are  owned  by  the  public 
agencies  involved,  except  for  the 
Daytona  Beach  Business  Park,  which 
was  developed  by  the  City  and  County 
and  is  now  privately  owned,  and  the 
Pine  Lakes/Palm  Coast  Industrial  Parks, 
owned  by  the  ITT  Land  Corporation. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the 
Counties  of  Volusia  and  Flagler.  Several 
firms  have  indicated  an  interest  in  using 
zone  procedures  for  warehousing/ 
distribution  of  such  items  as  chemicals, 
sunglasses,  heart  pacemakers,  high 
voltage  power  supplies,  amusement 
games,  and  electronic  instrumentation 


devices.  Specific  manufacturing 
approvals  are  not  being  sought  at  this 
time.  Requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  March  17, 1993,  at  9  a.m., 
Daytona  Beach  International  Airport 
Terminal  Building,  Volusia  Room,  2nd 
Floor,  Daytona  Beach,  Florida. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  19, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  May  4, 1993). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

County  of  Volusia,  Growth  Management 
Department,  123  West  Indiana 
Avenue,  DeLand,  Florida  32720-4604 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  room  3716, 
14th  k  Pennsylvania  Avenue  NW., 
Washington,  DC  20230 
Dated:  February  12, 1993. 

Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  93-3816  Filed  2-17-93;  8:45  am) 

BILLING  COOE  3610-OS-P 

International  Trade  Administration 
[A-570-820] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  Thereof  From  the 
People’s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4929. 


Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  certain  compact  ductile  iron 
waterworks  (CDIW)  fittings  and 
accessories  thereof  from  the  People’s 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

On  July  28, 1992,  we  initiated  this 
investigation.  On  August  3, 1992,  we 
sent  letters  to  the  PRC  Embassy,  the  PRC 
Ministry  of  Foreign  Economic  Relations 
and  Trade  (MOFERT).  the  China 
Chamber  of  Commerce,  and  petitioners 
requesting  that  they  address  the  issues 
of:  (1)  Whether  we  should  continue  to 
treat  the  PRC  as  a  nonmarket  economy 
country,  and  (2)  whether  available 
information  would  permit  the 
Department  to  determine  foreign  market 
value  under  section  773(a)  of  the  Act. 

We  also  requested  a  list  of  all  known 
exporters  of  the  subject  merchandise 
from  MOFERT,  the  China  Chamber  of 
Commerce,  and  the  PRC  Embassy. 

Since  the  publication  of  the  notice  of 
initiation  on  August  4, 1992,  (57  FR 
34288),  the  following  events  have 
occurred.  On  August  5, 1992,  the  U.S. 
Embassy  in  Beijing  informed  us  that  the 
only  exporters  of  the  subject 
merchandise  to  the  United  States  are 
China  National  Metal  Products  Import 
and  Export  Corporation  (CMP)  and 
Hubei  Provincial  Minerals  and  Metals 
Import  and  Export  Corporation  (Hubei). 
On  August  10, 1992,  counsel  filed  a 
letter  of  appearance  for  CMP.  On  August 
11, 1992,  we  sent  a  letter  to  CMP 
requesting  information  on  the  treatment 
of  the  PRC  as  a  nonmarket  economy 
country,  the  determination  of  foreign 
market  value,  and  all  known  exporters 
of  the  subject  merchandise. 

On  August  27, 1992,  the  International 
Trade  Commission  (ITC)  notified  us  of 
its  preliminary  determination  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
of  such  merchandise  that  are  allegedly 
sold  at  less  than  fair  value  in  the  United 
States.  Also,  on  August  27, 1992,  we 
sent  letters  to  petitioners  and  CMP 
requesting  publicly  available  published 
information  (PI)  from  appropriate 
surrogate  countries  to  value  the  factors 
of  production  in  this  investigation. 

On  August  28, 1992,  we  sent 

auestionnaires  to  CMP,  MOFERT,  and  to 
le  Chinese  Chamber  of  Commerce.  We 
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asked  MOFERT,  the  PRC  government’s 
designated  representative,  to  serve  a 
copy  on  all  other  known  exporters  of  the 
subject  merchandise  during  the  POI  and 
to  prepare  a  consolidated  response. 

During  the  months  of  September 
through  December,  1992,  CMP 
submitted  responses  to  the  above- 
referenced  questionnaire  as  well  as  to 
various  deficiency  questionnaires. 

On  September  30, 1992,  CMP 
requested  that  we  determine  that  there 
are  four  classes  or  kinds  of  merchandise 
in  this  investigation.  On  November  13, 
1992,  we  issued  a  class  or  kind 
questionnaire  to  petitioners  and  CMP. 
(see  "Class  or  Kind  of  Merchandise" 
section  of  this  notice). 

On  September  18, 1992,  counsel  filed 
a  letter  of  appearance  for  Hubei.  On 
October  2, 1992,  Hubei  responded  to 
Section  A  of  the  questionnaire. 

However,  on  October  7, 1992,  Hubei 
requested  permission  to  be  excused 
from  responding  to  the  remainder  of  the 
questionnaire.  On  October  8, 1992,  we 
issued  a  deficiency  questionnaire  on 
Section  A  to  Hubei  and  on  October  9, 

1992,  we  informed  Hubei  that  it  was  a 
mandatory  respondent  and  that  it  must 
respond  to  the  remainder  of  the 
questionnaire.  We  received  no 
submissions  from  Hubei  after  this  date. 

On  November  8, 1992,  petitioner 
requested  that  the  Department  postpone 
its  preliminary  determination  until  210 
days  after  the  date  of  filing  of  the 
petition.  On  November  10, 1992,  we 
postponed  the  preliminary 
determination  until  February  3, 1993 
(57  FR  54218,  November  17, 1992). 

On  November  19, 1992,  CMP 
(respondent)  submitted  a  letter  stating 
that  it  does  not  engage  in  further 
manufacturing. 

On  December  8, 1992,  we  requested 
comments  from  MOFERT  and  CMP  on 
the  issue  of  whether  or  not  the  CDIW 
industry  in  the  PRC  is  a  market-oriented 
industry  (MOl).  On  December  22, 1992, 
MOFERT  submitted  a  response  to  our 
December  8, 1992,  request  for 
information. 

On  January  15. 1993,  respondent 
submitted  a  revised  computer  tape. 

Also,  on  January  15, 1993,  we  requested 
additional  information  on  Section  C  of 
the  questionnaire.  Then  on  January  19, 

1993,  we  requested  additional 
information  from  MOFERT  and  CMP  on 
the  issue  of  the  existence  of  an  MOI.  On 
January  22, 1993,  respondent  submitted 
the  additional  information  on  Section  C 
of  the  questionnaire  as  well  as  a  new 
computer  tape.  The  information 
submitted  on  January  15  and  22, 1993, 
as  well  as  the  information  requested  on 
January  19, 1993,  will  not  be  used  in  the 
preliminary  determination  because  it 


was  submitted  too  late  for  adequate 
consideration.  This  information  will, 
however,  be  considered  for  purposes  of 
the  final  determination. 

On  February  1, 1993,  CMP  withdrew 
its  request  that  the  Department  find  that 
the  CDIW  fittings  industry  is  a  market- 
oriented  industry. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1992,  through  June  30, 1992. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  (1)  certain  compact 
ductile  iron  waterworks  fittings  of  3  to 
16  inches  nominal  diameter  regardless 
of  shape,  including  bends,  tees,  crosses, 
wyes,  reducers,  adapters,  and  other 
shapes,  whether  or  not  cement  line,  and 
whether  or  not  covered  with  bitumen  or 
similar  substance,  conforming  to 
AWWA/ANSI  specification  C153/ 
A21.53,  and  rated  for  water  working 
pressure  of  350  PSI;  and  (2)  certain 
CDIW  fittings  accessories  which 
typically  consist  of  a  standard  ductile 
iron  gland,  a  styrene  butadiene  rubber 
(SBR)  gasket,  the  requisite  number  of 
Cor-Ten  steel  or  ductile  iron  T-head 
bolts,  and  hexagonal  nuts,  for  fittings  in 
sizes  3  to  16  inches,  conforming  to 
American  Water  Works  Association/ 
American  National  Standards  Institute 
(AWWA/ANSI)  specification  Clll/ 
A21.ll,  and  rated  for  water  working 
pressure  of  350  PSI.  Gaskets,  bolts  and 
nuts  are  only  included  if  they  are 
imported  as  an  accessory  pack  with  a 
gland.  However,  glands  imported 
separately  are  included  in  the  scope  of 
investigation. 

The  types  of  CDIW  fittings  covered  by 
this  investigation  are  compact  ductile 
iron  mechanical  joint  waterworks 
fittings  and  compact  ductile  iron  push- 
on  joint  waterworks  fittings,  both  of 
which  are  used  for  the  same 
applications.  CDIW  fittings  are  used  to 
join  water  main  pressure  pipes,  valves, 
or  hydrants  in  straight  lines,  and 
change,  divert,  divide,  or  direct  the  flow 
of  raw  and/or  treated  water  in  piping 
systems.  CDIW  fittings  attach  to  the 
pipe,  valve,  or  hydrant  at  a  joint  and  are 
used  principally  for  municipal  water 
distribution  systems. 

CDIW  fittings  accessories  are  used  to 
join  mechanical  joint  CDIW  fittings  to 
pipes.  The  accessories  ensure  the 
completeness  of  the  seal  between  the 
CDIW  fitting  and  pipe.  Mechanical  joint 
fittings  must  be  used  with  CDIW 
accessories.  Push-on  fittings  do  not 
require  CDIW  accessories  other  than  a 
SBR  gasket. 

CDIW  fittings  are  classifiable  under 
subheading  7307.19.30.00,  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Standard 
ductile  iron  glands  are  classifiable 
under  HTSUS  subheading 
7325.99.10.00.3,  styrene  butadiene 
rubber  gaskets  are  classifiable  under 
HTSUS  subheading  7318.15.20.90.2, 
and  hexagonal  nuts  are  classifiable 
under  HTSUS  subheading 
7318.16.00.00.4. 

CDIW  fittings  with  nominal  diameters 
greater  than  16  inches,  and  the 
accessories  used  with  CDIW  fittings 
with  nominal  diameters  greater  than  16 
inches,  are  specifically  excluded  from 
the  scope  of  the  investigation. 
Nonmalleable  cast  iron  fittings  (also 
called  gray  iron  fittings)  and  full-bodied 
ductile  fittings  are  also  specifically 
excluded  from  the  scope  of  this 
investigation.  Nonmalleable  cast  iron 
fittings  have  little  ductility  and  are 
generally  rated  only  150  to  250  PSI. 
Full-bodied  ductile  fittings  have  a 
longer  body  design  than  a  compact 
fitting  because  in  the  compact  design 
the  straight  section  of  the  body  is 
omitted  to  provide  a  more  compact  and 
less  heavy  fitting  without  reducing 
strength  or  flow  characteristics.  In 
addition,  the  full-bodied  ductile  fittings 
are  thicker  walled  than  the  compact 
fittings.  Full-bodied  fittings  are  made  of 
either  gray  iron  or  ductile  iron,  in  sizes 
of  3  to  48  inches,  conform  to  AWWA/ 
ANSI  specification  C110/C21.10,  and 
are  rated  to  a  maximum  of  only  250  PSI. 
In  addition,  compact  ductile  iron 
flanged  fittings  are  excluded  from  the 
scope  of  this  investigation,  as  they  have 
significantly  different  characteristics 
and  uses  than  CDIW  fittings. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Class  or  Kind  of  Merchandise 

On  September  30, 1992,  CMP 
requested  that  the  Department  apply  the 
Diversified  Products  criteria  to 
subdivide  the  products  under 
investigation  into  four  classes  or  kinds 
of  merchandise:  Fittings,  glands, 
gaskets,  and  nuts  and  bolts.  Respondent 
further  requested  that  the  Department 
rescind  the  investigation  with  respect  to 
glands,  gaskets,  and  nuts  and  bolts,  as 
there  were  no  less-than-fair-value 
allegations  in  the  petition  regarding 
these  classes  or  kinds  of  merchandise. 

In  their  November  4, 1992,  filing, 
petitioners  clarified  the  scope  of 
investigation  by  stating  that  they  do  not 
seek  an  antidumping  order  that  covers 
gaskets,  bolts  and  nuts  imported 
separately.  These  products  are  only 
included  in  the  scope  of  this  proceeding 
if  they  are  imported  as  an  accessory 
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pack  with  a  gland.  However,  glands 
imported  separately  are  included  in  the 
scope  of  investigation.  Accordingly,  we 
have  amended  the  scope  of  this 
proceeding  to  reflect  this  clarification. 

In  view  of  petitioners’  scope 
clarification,  CMP’s  arguments  for 
separate  classes  or  kinds  of  merchandise 
for  gaskets  and  nuts  and  bolts  become 
moot  because  they  are  not  covered  if 
imparted  separately.  As  for  glands,  we 
are  seeking  further  clarification  from 

Ktiti  oners  as  to  whether  they  wish  to 
ait  the  scope  to  glands  used  only  with 
CDIVV  fittings.  In  addition,  on  January 
27, 1993,  CMP  submitted  a  letter  which 
discussed  the  differences  between  CDIW 
fittings  and  glands.  However,  this 
information  was  received  too  late  to  be 
considered  for  purposes  of  the 
preliminary  determination. 

Accordingly,  we  will  resolve  this  issue 
in  the  final  determination. 

Separate  Rates 

In  an  August  25, 1992,  submission 
and  in  subsequent  filings  with  the 
Department,  CMP  has  argued  that  a 
separate,  company-specific  rate  should 
‘be  calculated  in  this  investigation.  In 
order  to  determine  whether  a  company- 
specific  dumping  margin  should  be 
calculated  in  this  investigation,  we 
asked  respondent  to  provide 
information  on  company  ownership  and 
relationships,  sources  of  inputs, 
manufacturing  processes,  distribution 
channels,  involvement  of  trading 
companies,  controls  on  external  trade, 
profit  retention,  and  other  facets  of  their 
production  and  sale  of  the  subject 
merchandise.  As  stated  in  the  Final 
Determination  of  Sales  at  Less  than  Fan- 
Value:  Sparklers  from  the  People’s 
Republic  of  China,  (56  FR  20588,  May 
6, 1991)  (Sparklers),  we  will  issue 
separate  rates  if  a  respondent  can 
demonstrate  both  a  de  jure  and  de  facto 
absence  of  central  control.  Evidence 
supporting,  though  not  requiring,  a 
finding  of  de  jure  absence  of  central 
control  would  include:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter’s  business 
and  export  licenses;  and  (2)  any 
legislative  enactments  devolving  central 
control  of  export  trading  companies. 
Evidence  supporting  a  finding  of  de 
facto  absence  of  central  control  with 
respect  to  exports  would  include:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  otheT  exporters;  and  (2) 
whether  each  exporter  can  keep  the 
proceeds  from  its  sales. 

Petitioners  have  argued  that  CMP 
does  not  qualify  for  a  separate  rate 
because  CMP  has  not  proven  adequately 
that  it  is  independent  of  China  Minerals 


&  Metals  Corporation  (CMMC),  which  is 
owned  by  the  PRC  government. 
Specifically,  petitioners  submit  that 
CMP,  has  not  and  can  not  prove  that  it 
is  independent  from  central  government 
control  because  of  the  following  factors: 
(1)  CMP  is  a  wholly-owned  subsidiary 
of  CMMC,  (2)  CMP’s  business  license 
does  not  affirmatively  demonstrate  the 
absence  of  “restrictive  stipulations’’  on 
CMP’s  activities,  (3)  CMMC  created 
CMP  to  replace  regional  trading 
companies,  like  Hubei,  which  had  been 
“freed”  from  state  control,  and  (4)  CMP, 
through  CMMC,  is  a  subsidiary  of 
MOFERT. 

While  we  disagree  with  petitioners  on 
how  CMP’s  claim  for  a  separate  rate  fits 
into  the  test  articulated  in  Sparklers,  we 
agree  with  the  petitioners’  underlying 
argument  that  CMP  has  not  adequately 
demonstrated  independence  from 
CMMC.  Specifically,  CMP,  by  its  own 
admission  is  a  subsidiary  of  CMMC 
which  submits  its  annual  business  plan 
to  CMMC  for  approval.  While  CMP 
claims  that  such  approval  is 
perfunctory,  CMMC  nevertheless 
appears  to  have  de  facto  control  over 
CMPs’  activities  through  its  approval  of 
CMP’s  business  plan.  Furthermore,  this 
apparent  de  facto  control  is  based  on 
CMMC’s  de  jure  control  over  CMP.  This 
apparent  de  facto  and  de  jure  control  by 
CMMC  causes  us  to  question  CMP’s 
assertions  regarding  the  independence 
of  its  business  operations.  Moreover,  as 
petitioners  have  pointed  out,  the  PRC 
government  apparently  specifically 
“freed"  Hubei,  a  regional  trading 
company,  but  did  not  specifically  “free” 
CMP.  This  further  calls  into  question 
the  independence  of  CMP.  In  evaluating 
CMP’s  claim  to  have  satisfied  the 
separate  rates  test  from  Sparklers,  these 
above  concerns  cause  us  to  reject  CMP’s 
claim  for  purposes  of  the  preliminary 
determination. 

Best  Information  Available 

The  PRC  government  did  not  respond 
to  our  questionnaire  which  requested 
the  identity  of  all  shippers,  and  their 
respective  exports.  Moreover,  the  PRC 
government  did  not  supply  the 
consolidated  questionnaire  response 
requested.  While  the  two  firms  who 
have  supplied  information,  CMP  and 
Hubei,  have  indicated  that  they 
represent  the  majority  of  exports, 
neither  respondent  has  demonstrated 
that  it  qualifies  for  a  separate  rate. 
Moreover  ,  one  of  those  respondent’s 
questionnaire  response,  Hubei,  is 
completely  inadequate.  Thus,  we  do  not 
have  an  adequate  consolidated 
questionnaire  response  from  the  PRC 
government  on  “behalf  of  all  PRC 
producers  and  exporters.  Accordingly, 


we  are  using  B1A  to  calculate  the  margin 
for  all  exporters  from  the  PRC.  As  BIA, 
we  are  using  the  information  supplied 
by  the  petitioners  which  was  accepted 
for  purposes  of  initiation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  CDIW 
fittings  and  accessories  thereof  from  the 
PRC  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price”  and  “Foreign 
Market  Value”  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  IM-146  import 
statistics  from  January  through  April 
1992,  of  subject  merchandise,  as 
contained  in  the  petition.  No 
adjustments  were  made  to  petitioners’ 
calculation  using  the  IM-146  statistics. 

Foreign  Market  Value 

We  based  FMV  on  the  methodology 
contained  in  the  petition.  Petitioners 
contend  that  the  FMV  of  PRC-produced 
imports  subject  to  this  investigation 
must  be  determined  in  accordance  with 
section  773(c)  of  the  Act,  which 
concerns  non-market  economy  (NME) 
countries.  The  PRC  is  presumed  to  be  an 
NME  within  the  meaning  of  section 
771(18)(c)  of  the  Act,  and  the 
Department  has  treated  it  as  such  in 
previous  investigations  (see,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfanilic  Add  from  the  PRC,  57 
FR  29705  (July  6, 1992)).  In  the  course 
of  this  investigation,  parties  will  have 
the  opportunity  to  address  this  NME 
determination  mid  provide  relevant 
information  and  argument  on  this  issue. 
In  addition,  parties  will  have  the 
opportunity  in  this  investigation  to 
submit  comments  on  whether  FMV 
should  be  based  on  prices  or  costs  in  the 
NME  (see,  Amendment  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Amendment  to  Antidumping 
Duty  Order:  Chrome-Plated  Lug  Nuts 
from  the  People’s  Republic  of  China,  57 
FR  15052  (April  24, 1992)). 

Because  of  the  extent  of  central 
control  in  a  NME,  the  Department 
further  considers  that  a  single 
antidumping  margin,  should  there  be 
one,  is  appropriate  for  all  exporters  from 
the  NME.  Only  if  individual  NME 
exporters  can  demonstrate  an  absence  of 
central  government  control  with  respect 
to  the  pridng  of  exports,  both  in  law 
and  in  feet,  will  they  be  entitled  to 
separate,  company-sped fic  rates.  (See, 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People’s  Republic  of  China,  56  FR 
29588,  (May  6, 1991),  for  a  discussion 
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of  the  information  the  Department 
considers  appropriate  in  this  regard.) 

In  accordance  with  section  773(c)  of 
the  Act,  FMV  in  NME  cases  is  based  on 
NME  producers’  factors  of  production 
(valued  in  a  market  economy  country). 
Absent  evidence  that  the  PRC 
government  determines  which  foundries 
shall  produce  for  export  to  the  United 
States,  for  purposes  of  this  investigation, 
we  based  FMV  only  on  those  factories 
in  the  PRC  which  are  known  to  produce 
CDIW  fittings  and  accessories  thereof  for 
export  to  the  United  States. 

Petitioners  calculated  FMV  on  the 
basis  of  the  valuation  of  the  factors  of 
production.  In  valuing  the  factors  of 
production,  petitioners  used  India  as  a 
surrogate  country.  For  purposes  of  this 
initiation,  we  have  accepted  India  as 
having  a  comparable  economy  and 
being  a  significant  producer  of 
comparable  merchandise,  pursuant  to 
section  773(c)(4)  of  the  Act. 

Petitioners  used  one  of  the 
petitioners’  factors  for  raw  material 
inputs,  energy,  and  labor  for  constructed 
value  (CV).  The  raw  material,  energy 
and  labor  factors  for  producing  certain 
CDIW  fittings  and  accessories  thereof 
are  based  on  one  of  the  petitioners’ 
actual  experience  through  December 
1991.  Overhead  expenses  are  expressed 
as  a  percentage  of  the  cost  of 
manufacture  as  experienced  by  one  of 
the  petitioners. 

In  accordance  with  the  hierarchy  for 
preferred  input  values  as  set  forth  in  the 
notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From  the 
People’s  Republic  of  China  (PRC),  57  FR 
21058  (May  18, 1992)  (Comment  4), 
petitioners  first  used  Indian  published, 
publicly  available  information  to  value 
the  factors  of  production  before 
resorting  to  unclassified  information 
contained  in  U.S.  government  cables  or 
to  their  own  costs  of  production. 
Petitioners  based  the  value  of  raw 
material  costs  for  fluorite,  limestone, 
silicon,  and  copper  scrap  on  Indian 
published,  publicly  available 
information.  Petitioners  based  the  value 
of  raw  material  costs  for  pig  iron,  coke, 
and  ferrosilicon  on  cable  information 
from  the  U.S.  consulate  in  India. 

Petitioners  based  raw  material  costs 
for  ferrosilicon  magnesium,  cement 
lining,  and  bituminous  coating  on  one 
of  the  petitioners’  costs  as  of  December 
1991.  Petitioners  based  the  natural  gas 
value  on  Indian  published,  publicly 
available  information,  labor  and 
electricity  values  on  cable  information 
from  the  U.S.  consulate  in  India,  and  the 
oxygen  value  on  one  of  petitioners’  costs 
of  production. 


Pursuant  to  section  773(c)  of  the  Act, 
petitioners  added  to  CV  the  statutory 
minima  of  ten  percent  for  general 
expenses  and  eight  percent  for  profit, 
and  a  percentage  of  the  cost  of 
manufacture  for  packing  expenses. 

Currency  Conversion 

When  calculating  foreign  market 
value,  we  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  reaching  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  CDIW  fittings  and 
accessories  thereof  from  the  PRC,  as 
defined  in  the  "Scope  of  Investigation’’ 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  margin 
amount  by  which  the  FMV  of  the 
subject  merchandise  exceeds  the  USP  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Weight¬ 
ed  aver- 

Manufaclurer/producer/expcrter 

age 

margin 

percent 

All  manufacturers/protiucerstexporlers  .... 

127.38 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 


Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments, 
must  be  submitted,  in  at  least  ten 
copies,  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
March  30, 1993,  and  rebuttal  briefs  no 
later  than  April  2, 1993.  In  addition,  a 
public  version  and  five  copies  should  be 
submitted  by  the  appropriate  date  if  the 
submission  contains  business 
proprietary  information.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  field,  if  requested,  at  9:30  a.m. 
on  April  5, 1993,  at  the  U.S.  Department 
of  Commerce,  room  1412, 14th  Street 


and  Constitution  Avenue  NW., 
Washington  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099  within  ten  days 
of  the  date  of  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party’s 
name,  address  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentation  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  773(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  February  3, 1993. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-3819  Filed  2-17-93;  8:45  ami 
BILLING  CODE  3610-DS-P 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council’s  Mackerel 
Management  Committee  (Committee) 
will  meet  on  February  26, 1993,  from 
9:00  a.m.  until  5:00  p.m.,  at  the 
Sheraton  Brickell  Point  Hotel,  495 
Brickell  Avenue,  Miami,  FL;  telephone: 
(305) 373-6000. 

The  Committee  will  try  to  resolve 
certain  problems  in  the  commercial 
King  and  Spanish  mackerel  fisheries.  A 
geographic  shift  in  Florida’s  commercial 
king  mackerel  fishery  has  resulted  in 
some  east  coast  fishermen  asking  for 
Federal  help.  Partly  as  a  result  of  a  court 
ruling  which  voided  Florida’s  king 
mackerel  trip  landing  limit  regulations, 
commercial  fishermen  in  the  Florida 
Keys  took  a  larger  share  of  the 
commercial  quota  than  usual.  The  1.73 
million  pound  commercial  quota  off 
Florida’s  west  coast  and  east  coast  south 
of  Daytona  Beach  was  filled,  and  the 
season  closed  on  January  13. 

The  Council’s  Mackerel  Management 
Committee  will  seek  recommendations 
from  the  various  groups  of  fishermen  to 
reach  an  equitable  distribution  in  the 
Florida  fishery  next  season. 

For  more  information  contact 
Terrance  R.  Leary,  Gulf  of  Mexico 
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Fishery  Management  Council.  5401 
West  Kennedy  Boulevard,  Suite  331, 
Tampa,  FL;  telephone:  {813)  228-2815. 

Dated:  February  10, 1993. 

David  S.  Crest  in, 

Acting  Director,  Office  of  Fisheries 
Conservation  anti  Management,  Notional 
Marine  Fisheries  Service. 

[FR  Doc.  93-3712  Filed  2-17-93;  6:45  am] 

BILLING  cot*  MW  a  a 


Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Mid- Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  meetings  from 
March  2-4, 1993,  at  the  Holiday  Inn, 
Center  City,  1800  Market  Street, 
Philadelphia.  PA;  telephone:  (215)  561- 
7500. 

The  agenda  for  the  Council  and  its 
Committees  is  as  follows: 

On  March  2  the  following  Committees 
will  meet:  The  Scallop  &  Lobster 
Committee  will  meet  from  10:30  a.m. 
until  12  p.m.,  the  Comprehensive 
Management  Committee  will  meet  from 
1:15  p.m.  until  4:30  pjn.,  the  Seafood 
Inspection  Committee  will  meet  from 
4.:30  p.m.  until  5  p.m.  A  Scoping 
Meeting  for  the  Goosefish  Fishery 
Management  Plan  (FMP)  will  follow  at 
7  p.m. 

The  Council  will  begin  its  regular 
meeting  on  March  3  at  8:30  a.m.  and  is 
scheduled  to  adjourn  at  approximately 
2:30  p.m.,  at  which  time  there  will  be 
an  Ad  Hoc  Mapping  Committee  meeting 
possibly  followed  by  a  Demersal  Species 
Committee  meeting  at  3:30  p.m.  A 
Scoping  meeting  for  the  Tilefish  FMP 
will  be  held  at  7  p.m.  At  8  p.m.  there 
will  be  a  Large  Pelagic/ Shark  Committee 
meeting. 

The  Council  will  begin  the  meeting  on 
March  4  at  8  a.m.  and  is  scheduled  to 
adjourn  at  approximately  12  noon.  In 
addition  to  hearing  committee  reports, 
the  Council  may  adopt  the  Scoping 
Document  for  the  Goosefish  FMP,  may 
adopt  the  Scoping  Document  for  the 
Tilefish  FMP,  and  may  consider  other 
fishery  management  matters  as  deemed 
necessary.  The  meeting  may  be 
lengthened  or  shortened  based  on  the 
progress  of  the  agenda.  The  Council  may 
go  into  closed  session  (not  open  to  the 
public)  to  discuss  personnel  and/or 
national  security  matters. 

For  more  information,  contact  John 
Bryson,  Executive  Director  MKd- Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901;  telephone: 

(302)  674-233L 


Dated:  February  10, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  93-3711  Filed  2-17-93:8:45  am) 

BILLING  CODE  3610-22-M 


Marine  Mammats 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Application  for  public  display 
permit,  Gladys  Porter  Zoo,  Brownsville, 
Texas  (P31A). 

SUMMARY:  Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
Public  Display  Permit  to  obtain  the  care 
and  custody  of  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

1.  Applicant:  Gladys  Porter  Zoo,  500 
Ringgold  Street,  Brownsville,  Texas 
78520. 

2.  Type  of  Permit:  Public  Display. 

3.  Name  and  Number  of  Animals: 
Four  California  sea  lions  [Zalophus 
califomianus ) 

4.  The  applicant  requests 
authorization  to  obtain  permanent 
custody  of  four  California  sea  lions,  two 
males  and  two  females,  from  captive 
stock  and  currently  in  the  custody  of 
Sea  World  of  Texas. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service  (NMFS), 
NOAA,  U.S.  Department  of  Commerce, 
Silver  Spring.  MD  20910,  within  30 
days  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review,  by  appointment,  by 
interested  persons  in  the  following 
offices: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
NOAA,  1335  East  West  Highway,  room 
7324,  Silver  Spring,  MD  20910  (301/ 
713-2289);  and 


Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St  Petersburg,  FL 
33702  (813/893-3141). 

Dated:  February  10. 1993. 

Nancy  Foster , 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-3750  Filed  2-17-93;  6:45  am) 

BILLING  CODE  K1D-X2-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board’s  Space  Mission  Panel  will  meet 
on  March  15-16. 1993,  at 
AFSPACECQM,  Colorado  Springs,  CO 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  space  related  briefings  and  to 
prepare  advice  for  AFSPACECOM 
Commander. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-4811. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-3710  Filed  2-17-93;  6:45  am) 
BILLING  CODE  3910-01 -N 


Department  of  the  Navy 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy,  DoD 
ACTION:  Notice  of  availability  of 
invention  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (Code 
OOCCIP),  Ballston  Tower  1,  800  North 
Quincy  Street,  Arlington,  Virginia, 
22217-5660  and  must  include  the 
application  serial  number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP),  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 
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Patent  Application  Serial  No.  07/ 
970,750  filed  November  2, 1992,  for  “A 
Smart  Sensor  System  and  Method  Using 
a  Surface  Acoustic  Wave  Vapor  Sensor 
Array  and  Pattern  Recognition  for 
Selective  Trace  Organic  Vapor 
Detection.’* 

Dated:  February  8, 1993. 

Michael  P.  Rummel 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

IFR  Doc.  93-3730  Filed  2-12-93:  8:45  ami 

BILUNG  coot  3S10-AE-F 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency,  Meeting 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Samuel  M.  Bradley,  Acting  Assistant 
General  Counsel  for  International 
Affairs,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  202-586-2900. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c)(l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  meeting  notice  is  provided: 

A  meeting  of  the  Industry  Advisory 
Board  (IAB)  to  the  International  Energy 
Agency  (IEA)  will  be  held  on  Thursday, 
February  25, 1993,  at  the  offices  of  DEA 
Mineral  Oel  AG,  Uberseering  40, 
Hamburg,  Germany,  beginning  at  9:30 

а. m.  The  agenda  for  the  meeting  is  as 
follows: 

1.  Adoption  of  the  agenda. 

2.  Approval  of  record  notes  of  last  IAB 
meetings. 

3.  Seventh  Allocation  Systems  Test  (AST-7) 
appraisal. 

4.  IAB  chairmanship  and  organization. 

5.  Future  work  program. 

б.  Next  meeting. 

As  permitted  by  10  CFR  209.32,  the 
usual  7-day  period  for  publication  of  the 
notice  of  this  meeting  in  the  Federal 
Register  has  been  shortened  because 
unanticipated  circumstances  pertaining 
to  the  IEA's  scheduling  of  this  meeting 
delayed  the  issuance  of  this  notice. 

As  provided  in  section  252(c)(lHA)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  is  open  only  to 
representatives  of  members  of  the  IAB 
and  their  counsel,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  the  Congress,  the  IEA, 
and  the  Commission  of  the  European 
Communities,  and  invitees  of  the  IAB  or 
the  IEA. 


Issued  in  Washington,  DC,  February  11, 
1993. 

Eric  J.  Fygi, 

Acting  General  Counsel. 

IFR  Doc.  93-3807  Filed  2-17-93: 8:45  am] 


Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  ER93-354-000,  et  at.] 

Wisconsin  Power  &  Light  Co.,  et  aU 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Filings 

February  10, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Company 

(Docket  Mo.  ER93-354-000] 

Take  notice  that  on  February  4, 1993, 
Wisconsin  Power  and  Light  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  several 
Agreements  between  Wisconsin  Power 
and  Light  Company  (WP&L)  and 
Wisconsin  Public  Power,  Inc.  System 
(WPPI). 

WPPI  requests  expedited 
consideration  of  the  filing.  WP&L  also 
requests  waiver  of  the  Commission’s 
notice  requirements,  to  the  extent 
necessary,  to  allow  the  filing  to  be 
posted  more  than  120  days  prior  to  the 
initial  date  of  service. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Electric  Power  Company 
(Docket  No.  ER93-356-000) 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
February  4, 1993,  tendered  for  filing 
four  transmission  service  agreements 
between  itself  and  The  Wisconsin 
Public  Power  Inc.  SYSTEM  (WPPI).  The 
agreements  provide  for  transmission 
service  under  Wisconsin  Electric’s  Rate 
Schedule  T-l  to  four  WPPI  member 
municipal  delivery  points  (Florence, 
Hartford,  Jefferson,  and  Oconomowoc). 

Wisconsin  Electric  requests  an 
effective  date  coincident  with  its  filing 
of  the  service  agreements  for  Florence, 
Jefferson,  and  Oconomowoc.  The 
Company  requests  that  the  effective  date 
for  service  to  Hartford  be  the  date  of 
energization  of  Hartford's  new  138/24.9 
kV  substation,  which  is  expected  to  be 
in  service  approximately  June  1, 1993. 
Wisconsin  Electric  is  authorized  to  state 
that  WPPI  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  WPPI  and  the  Public  Service 
Commission  of  Wisconsin. 


Comment  date:  February  24. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Portland  General  Electric  Company 

[Docket  No.  ER93-353-000] 

Take  notice  that  on  February  2, 1993 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  the  Northern 
Intertie  and  Network  Transmission 
Agreement  and  Energy  Purchase  Option 
Agreement  Between  the  Bonneville 
Power  Administration  and  Portland 
General  Electric  Company.  - 
Copies  of  this  agreement  have  been 
served  on  the  distribution  list,  as 
included  in  the  filing. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER93-352-0001 
Take  notice  that  on  February  2, 1993. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  Economy 
Energy  Agreement  PNM  and  Louis 
Dreyfus  Electric  Power,  Inc.  (LDEP). 
Under  the  Agreement  PNM  and  LDEP 
will  make  economy  energy  available  to 
one  another  at  rates  reflecting  current 
market  conditions  but  not  below  the 
seller’s  incremental  cost  to  make  the 
sale. 

PNM  requests  a  waiver  of  the 
Commission’s  notice  requirements  to 
permit  the  Agreement  to  become 
effective  on  February  5, 1993. 

Copies  of  the  filing  have  been  served 
upon  LDEP  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 
(Docket  No.  ER93-224-000] 

Take  notice  that  on  February  4, 1993, 
Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
supplemental  information  regarding 
various  interconnection  agreements. 

PSNH  states  that  the  information  was 
filed  in  response  to  a  request  from  the 
Commission. 

PSNH  states  that  copies  of  this 
information  have  been  mailed  or 
delivered  to  each  of  the  affected  parties. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Wisconsin  Electric  Power  Company 
{Docket  No.  ER92-575-000J 

Take  notice  that  Minnesota  Power  & 
Light  Company  (MP&L)  on  January  27, 
1993  and  February  4, 1993  tendered  for 
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filing  revisions  to  an  amendment  in  the 
above-referenced  proceeding  regarding 
an  Interchange  Agreement  between  it 
and  Wisconsin  Electric  Power  Company 
(WEPCo).  The  revisions  to  the 
amendment  address  the  concerns  of  the 
staff  in  its  December  11, 1993  deficiency 
letter.  MP&L  and  WEPCo  request  an 
effective  date  coincident  with  the 
Commission’s  acceptance  of  the 
Agreement.  Copies  of  the  filing  have 
been  served  on  the  Minnesota  Public 
Utilities  Commission  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tucson  Electric  Power  Company 

iDocket  No.  ER93-355-0001 

Take  notice  that  on  February  4, 1993, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  pursuant  to 
18  CFR  35.12,  an  agreement  entitled 
"Agreement  for  the  Sale/Purchase  of 
Energy  Between  Louis  Dreyfus  Electric 
Power  Company,  Inc.  and  Tucson 
Electric  Power  Company.” 

The  parties  request  an  effective  date 
of  February  1, 1993,  and  therefore 
request  waiver  of  the  Commission’s 
regulations  regarding  filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  February  24, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

1FR  Doc.  93-3722  Filed  2-17-93;  8.45  ami 

BILUNG  CODE  *717-01 -M 


[Docket  Nos.  CP93-1 86-000,  et  si] 

Blue  Ridge  Pipeline  Co.,  et  al.;  Natural 
Gas  Certificate  Filings 

February  10, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Blue  Ridge  Pipeline  Co. 

[Docket  No.  CP93-1 86-000) 

Take  notice  that  on  January  29, 1993, 
Blue  Ridge  Pipeline  Company  (Blue 
Ridge),  P.O.  Box  1396,  Houston,  Texas 
77251,  filed  in  Docket  No.  CP93-186- 
000  an  application,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  as  amended 
(NGA),  and  parts  157  subpart  A,  157 
subpart  F  and  284  subpart  G  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  (1)  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  ownership  and 
operation  of  new  natural  gas  pipeline 
facilities  described  therein,  (2)  approval 
of  its  initial  rates  and  tariff  submitted 
therewith,  (3)  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  others  as  proposed  therein,  and 
(4)  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
future  construction  and  operation  of 
facilities  and  certificate  amendments 
and  abandonment  under  section  7  of  the 
NGA. 

Blue  Ridge  states  that  it  is  a  general 
partnership  between:  Transco  Blue 
Ridge  Pipeline  Company,  a  Delaware 
corporation  and  wholly  owned 
subsidiary  of  Transco  Gas  Company; 
Piedmont  Interstate  Pipeline  Company, 
a  North  Carolina  corporation  and 
wholly  owned  subsidiary  of  Piedmont 
Natural  Gas  Company,  Inc.;  PSNC  Blue 
Ridge  Corporation,  a  North  Carolina 
corporation  and  wholly  owned 
subsidiary  of  Public  Service  Company  of 
North  Carolina,  Inc. 

Blue  Ridge  states  that  it  was  created 
as  a  new  partnership  to  develop  and 
own  an  expansion  of  Transcontinental 
Gas  Pipe  line  Corporation’s  (TGPL) 
main  line.  Blue  Ridge  states  that  it  will 
own  new  facilities  which  will  be 
integrated  into  TGPL’s  main  line  and 
which  are  necessary  components  for 
creating  additional  firm  capacity  on 
TGPL’s  main  line  of  the  dekatherm 
equivalent  of  150,000  Mcf  of  gas  per  day 
to  be  owned  by  Blue  Ridge.  Blue  Ridge 
states  that  it  will  provide  transportation 
service  to  its  shippers  through  such 
capacity  pursuant  to  its  FERC  Gas  Tariff, 
Part  284  of  the  Commission’s 
regulations  and  Order  No.  636.  Blue 
Ridge  further  states  that  since  the  Blue 
Ridge  capacity  is  most  economically 


created  through  a  combination  of  new 
facility  additions  and  modifications  of 
existing  TGPL  main  line  facilities,  Blue 
Ridge  will  also  reimburse  TGPL  for  the 
cost  of  the  facility  modifications  on 
TGPL’s  system  that  will  be  owned  by 
TGPL.  (See  Docket  No.  CP93-187-000) 
Blue  Ridge  states  that  the  cost  of  its 
facilities  and  TGPL’s  facility 
modifications  will  be  included  in  Blue 
Ridge’s  rate  base  and  recovered  through 
Blue  Ridge’s  rates. 

Blue  Ridge  states  that  it  will 
construct,  own  and  operate  the 
following  facilities: 

1. 11.20  miles  of  42-inch  pipeline 
loop,  located  immediately  upstream  of 
TGPL’s  Station  No.  90  in  Alabama 
(TGPL  mileposts  799.93  to  811.13); 

2. 15.13  miles  of  42-inch  pipeline 
loop,  located  immediately  downstream 
of  TGPL's  Station  No.  100  in  Alabama 
(TGPL  mileposts  890.61  to  905.74); 

3.  3.55  miles  of  42-inch  pipeline  loop, 
located  immediately  downstream  of 
TGPL’s  Station  No.  150  in  North 
Carolina  (TGPL  mileposts  1287.11  to 
1290.66);  and 

4. 12,000  horsepower  electric 
compressor  addition  at  TGPL’s  Station 
No.  120  in  Georgia. 

Blue  Ridge  states  that  its  facilities  will 
be  constructed  and  operated  on  its 
behalf  by  TGPL  pursuant  to  an  operating 
agreement  which  sets  forth  the  terms 
and  conditions  under  which  TGPL  will 
construct  Blue  Ridge’s  facilities. 

Blue  Ridge  further  states  that  it  has 
executed  precedent  agreements  with 
fifteen  shippers  subscribing  to  100 
percent  of  the  incremental  capacity  of 
150,000  Mcf/d  offered  by  Blue  Ridge. 
The  precedent  agreements  provide  for 
an  initial  term  of  twenty  (20)  years, 
commencing  as  soon  as  all  regulatory 
approvals  are  secured  and  all  of  the 
necessary  facilities  are  ready  for  service. 
The  shippers  are: 


Shipper 

TCQIln 

Mci/d) 

1.  Alexander  City,  Alabama . 

250 

2.  Fort  Hill  Natural  Gas  Authority . 

10,000 

3.  Fountain  Inn  Natural  Gas  Company  ... 

1,500 

4.  City  ot  Greer,  South  Carolina - 

2,000 

5.  City  ot  Laurens,  South  Carolina  . 

500 

6.  City  ot  Lawrenceville,  Georgia  . . 

4,000 

7.  City  ot  Lexington,  North  Carolina  _ 

1,500 

8.  North  Carolina  Gas  Service  . . 

1,500 

9.  Piedmont  Natural  Gas  Company,  Inc. 

81,400 

10.  Public  Sendee  Company  ot  N.  Caro¬ 
lina,  Inc . 

39,350 

11.  city  ot  Shelby,  North  Carolina - 

3,000 

12.  Southwestern  Virginia  Gas  Company 

1,500 

13.  City  ot  Union,  Sooth  Carolina  . . 

1,000 

14.  United  Cities  Gas  Company,  Geor¬ 
gia  Dlv . „ . - 

1,500 

1,000 
■  150,000 

1ST  United  Cities  Gas  Company,  S. 
Carolina  Dlv . . 

Total . 
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Comment  date :  March  3, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

2.  Transcontinental  Gas  Pipe  Line  Corp. 
(Docket  No.  CP93-187-000] 

Take  notice  that  on  January  29, 1993, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act,  as  amended,  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
ownership  and  operation  of  certain 
modifications  to  its  main  line  pipeline 
system  which,  together  with  the  new 
pipeline  facilities  to  be  constructed, 
owned  and  operated  by  Blue  Ridge 
Pipeline  Company  (Blue  Ridge)  (See 
Docket  No.  CP93-1 86-000),  will  create 
additional  capacity  of  the  dekatherm 
equivalent  of  150,000  Mcf  of  gas  per  day 
to  be  owned  by  Blue  Ridge. 

Specifically,  TGPL  states  that  it 
requests  authorization  for  the  following 
facility  modifications: 

1.  Uprate,  to  800  psig,  TGPL’s  Line 
“A”  from  TGPL’s  Station  No.  120  to 
Station  No.  130  in  Georgia;  such 
uprating  shall  be  accomplished  through 
regulator  modifications  and  replacement 
of  eight  pipeline  segments  totalling 
approximately  9.6  mile§  of  30-inch  pipe 
on  Line  “A”  between  such  stations  in 
the  counties  of  Henry,  Rockdale, 
Newton,  Walton,  Aconee,  Clark  and 
Madison; 

2.  Modify  Compressor  Units  1,  2,  3, 
and  4;  modify  the  water/steam  system, 
and  re-wheel  compressors  at  TGPL’s 
Station  No.  100  in  Alabama;  place  two 
existing  steam-driven  compressors  at 
Station  No.  100  (presently  on  a  standby 
basis  pursuant  to  the  authorization 
granted  to  TGPL  in  Docket  No.  CP92- 
510)  into  regular  service; 

3.  Modify  one  Reciprocating  Unit  at 
TGPL’s  Station  No.  110  in  Alabama  to 
eliminate  current  air  permit  restrictions 
and  increase  the  allowable  annual 
operating  hours;  and 

4.  Modify  one  Reciprocating  Unit  at 
TGPL’s  Station  No.  130  in  Georgia  to 
eliminate  current  air  permit  restrictions 
and  increase  the  allowable  annual 
operating  hours. 

TGPL  states  that  these  facility 
modifications  together  with  Blue 
Ridge’s  new  facilities  are  estimated  to 
cost  $107,708,433.  Blue  Ridge  will 
reimburse  TGPL  for  the  cost  of  the 
facility  modifications. 

Comment  date:  March  3, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


3.  Tennessee  Gas  Pipeline  Co. 

(Docket  No.  CP93-19&-000] 

Take  notice  that  on  February  3, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP93- 
196-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  add 
a  delivery  point  for  Altresco-Pittsfield, 
L.P.  (Altresco)  under  Tennessee’s 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  by  Commission 
order  issued  May  2, 1990,  in  Docket 
Nos.  CP88-171-000,  et  a/.,  as  amended, 
Tennessee  was  authorized  to  transport 
up  to  14,450  Dth  of  natural  gas  per  day 
for  Capitol  District  Energy  Center 
Cogeneration  Associates  (CDECCA). 
Tennessee  further  states  that  CDECCA 
assigned  up  to  2,000  Dth  per  day  of  this 
firm  transportation  capacity  to  Altresco. 
Tennessee  proposes  herein  to  add  a 
delivery  point  located  in  Pittsfield, 
Massachusetts  (Bosquet  delivery  point) 
for  the  delivery  of  a  maximum  daily 
quantity  of  2,000  Dth  of  gas  per  day  by 
Tennessee  to  Altresco.  According  to 
Tennessee  the  Bosquet  delivery  point 
was  previously  authorized  by  the 
Commission  in  Docket  No.  CP91-2310- 
000. 

Tennessee  indicates  that  the  total 
quantities  to  be  delivered  to  Altresco 
will  not  exceed  presently  authorized 
quantities,  and  the  chang9  is  not 
prohibited  by  Tennessee’s  existing  tariff. 
Tennessee  further  indicates  that  it  has 
sufficient  capacity  in  its  system  to 
accomplish  delivery  of  gas  to  the 
Bosquet  delivery  point  without 
detriment  or  disadvantage  to  any  other 
customers. 

Comment  date:  March  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Co. 

(Docket  No.  0*93-188-000) 

Take  notice  that  on  February  1, 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP93-18S- 
000,  a  request  pursuant  to  §§  157.205, 
157.208,  and  157.211  of  the 
Commission *6  Regulations  under  the 
Natural  Gas  Act  to,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
480-000  operate  under  the  provisions  of 
section  7  of  the  NGA  certain  facilities 
which  have  been  constructed  pursuant 
to  section  311  of  the  NGPA,  which  is  on 


file  with  the  Commission  and  open  to 
public  inspection. 

As  indicated  by  ANR,  the  subject 
facilities,  called  die  North  Maumee,  the 
Swanton  facilities,  and  the  East  Maumee 
facilities,  are  located  in  Fulton  and 
Lucas  Counties,  Ohio. 

Comment  date:  March  29, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashel], 

Secretary. 

|FR  Doc.  93-3724  Filed  2-17-93;  8:45  ami 

BILLING  CODE  *717-01 -M 


[Docket  Nos.  CP92-1 66-002  and  CP92-166- 
001] 

Algonquin  LNG,  Inc.  and  Algonquin 
Gas  Transmission  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff  and 
Compliance  Filing  With  Order  No.  636 

February  11, 1993. 

Take  notice  that  on  February  1, 1993, 
Algonquin  LNG,  Inc.  (ALNG)  tendered 
for  filing  the  following  proposed  tariff 
sheets  to  its  FERC  Gas  Tariff: 

First  Revised  Volume  No.  1 

Original  Sheet  No.  1  through  Original  Sheet 
No.  200 

Fourth  Revised  Volume  No.  2 

Original  Sheet  No.  1  through  Original  Sheet 
No.  103 

ALNG  requests  a  March  3, 1993 
effective  date.  ALNG  states  that  the 
proposed  tariff  sheets  are  submitted  to 
comply  with  ordering  paragraph  (E)  of 
the  Commission’s  Order  on  Rehearing, 
Denying  Reconsideration,  and  Granting 
Clarification  issued  on  December  2, 

1992,  in  Docket  No.  CP92-166-001. 

Paragraph  (E)  required  ALNG  to  file 
with  the  Commission,  within  60  days, 
tariff  provisions  setting  forth  terms  and 
conditions  and  rates  for  open-access 
firm  and  interruptible  storage  service 
and  storage-related  transportation  that 
comply  with  the  requirements  of  part 
284  and  with  the  Commission’s 
restructuring  rules  as  expressed  in 
Order  No.  636.  Thus,  this  filing  is 
ALNG’s  compliance  filing  with  the 
Commission’s  Order  No.  636. 

ALNG’s  proposed  Volume  No.  1  Tariff 
provides  for  firm  and  interruptible  LNG 
storage  service  under  Rate  Schedules 
FST-LG  and  IST-LG  respectively. 

ALNG  submits  that  its  proposed  tariff 
complies  with  part  284  of  the 
Commission’s  Regulations,  by  offering 
firm  and  interruptible  service  on  a 
nondiscriminatory  access  basis  subject 
to  reasonable  operating  conditions  and 
at  rates  that  comply  with  §  284.7  of  the 
regulations.  In  addition,  ALNG  submits 
that  the  proposed  tariff  complies  with 
the  requirements  of  Order  No.  636,  et 
seq. 

ALNG  submits  that  many  of  the 
requirements  of  Order  No.  636  do  not 


apply  to  its  case.  ALNG  states  that  it  has 
never  provided  a  sales  service,  holds  no 
upstream  transportation  or  storage 
capacity,  and  has  only  a  single  receipt 
point  and  delivery  point.  ALNG  submits 
that  its  filing  addresses  the  areas  where 
Order  No.  636  apply  to  its 
circumstances. 

Specifically,  ALNG  states  that  the 
tariff  establishes  rates  based  upon  the 
straight  fixed- variable  (SFV)  rate  design, 
establishes  a  mechanism  for  customers 
to  release  firm  capacity,  establishes  an 
electronic  bulletin  board  (EBB)  to 
effectuate  its  capacity  release  program 
and  to  post  information  required  by 
Order  No.  636.  ALNG  states  that  it  will 
not  impose  usage  charges  for  the  EBB, 
nor  will  it  require  execution  of  a  service 
agreement  as  a  condition  of  access  to  the 
board.  ALNG  states  that  its  tariff 
expressly  states  that  nothing  in  the  tariff 
is  intended  to  inhibit  the  formation  or 
use  of  market  centers.  Also,  its  tariff 
establishes  right-of-first  refusal 
procedures.  ALNG  states  that  it  does  not 
at  this  time  propose  scheduling 
penalties.  Finally,  ALNG  states  that  its 
tariff  complies  with  Order  No.  497  with 
regard  to  sales  made  by  marketing 
affiliates. 

ALNG  announces  that  an  open 
window  for  presently  uncommitted  firm 
capacity  and  for  interruptible  capacity 
will  commence  at  8  a.m.  Boston  time  on 
Tuesday,  February  16, 1993,  and  will 
end  at  4  p.m.  Boston  time  on  Friday, 
February  26, 1993.  Requests  for  service 
during  die  open  window  must  be 
submitted  pursuant  to  Section  2  of  the 
General  Terms  and  Conditions  of 
ALNG’s  proposed  Volume  No.  1  Tariff. 

Copies  of  the  filing  were  served  upon 
the  company’s  jurisdictional  customers 
and  interested  state  commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Conference  Room. 

Lois  D.  Cashel], 

Secretary. 

|FR  Doc  93-3765  Filed  2-17-93;  8:45  ami 

BILLING  CODE  *717-01 -M 


[Docket  Nos.  CP92-1 66-001,  and  CP92- 
166-003} 

Algonquin  Gss  Transmission 
Company  and  Algonquin  LNG,  Inc.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  11, 1993. 

Take  notice  that  on  February  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff: 

Third  Revised  Volume  No.  1 

First  Revised  Sheet  No.  391 
Original  Sheet  No.  391A 
1  Rev  Original  Sheet  No.  392 
First  Revised  Sheet  No.  883 

Algonquin  requests  a  March  3, 1993 
effective  date. 

Algonquin  states  that  the  revised  tariff 
sheets  are  submitted  to  comply  with  the 
Commission’s  Order  on  Rehearing, 
Denying  Reconsideration,  and  Granting 
Clarification  issued  on  December  2, 
1992,  in  Docket  No.  CP92-166-O01. 

Copies  of  the  filing  were  served  upon 
the  Company’s  customers  under  Rate 
Schedule  T-LG,  interested  state 
commissions,  and  all  parties  to  Docket 
Nos.  CP92— 166-000  and  CP92-166-001. 
Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-3764  Filed  2-17-93;  8:45  am) 
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[Docket  Noe.  TM93-B-20-001  and  TM93- 
11-20-000] 

Algonquin  Gat  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  11, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (“Algonquin”) 
on  February  5, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  December  1, 1992 

1  Rev  5  Rev  Sheet  No.  63 

Algonquin  states  that  it  is  filing  the 
above  tariff  sheet  to  track  the  reduction 
in  Texas  Eastern  Transmission 
Company’s  (“Texas  Eastern’s”)  FT-1 
rate,  which  underlies  Algonquin’s  Rate 
Schedule  ATAP.  Texas  Eastern  filed  the 
underlying  tariff  sheets  in  Docket  No. 
GT93-6-000  on  December  30, 1992  and 
these  tariff  sheets  were  accepted  by  the 
Commission  in  an  order  dated  January 

29, 1993.  Algonquin  also  states  that  the 
effect  is  to  reduce  the  demand  rate  for 
ATAP  transportation  by  $0,761  per 
MMBtu  and  the  maximum  commodity 
rate  by  $0.0063  per  MMBtu  for  the 
months  of  December  1992  and  January 
1993. 

Proposed  to  be  effective  February  1, 1993 

Alt  6  Rev  Sheet  No.  63 

Algonquin  states  that  the  above  tariff 
sheet  is  being  filed  to  revise  the  Rate 
Schedule  ATAP  tariff  sheet  submitted  in 
Docket  No.  TM93-8-20-000  and 
accepted  by  Commission  Order  dated 
January  19, 1993.  Subsequent  to  the 
Commission’s  acceptance,  Texas  Eastern 
filed  a  motion  in  Docket  Nos.  TA93-1- 
17,  TQ93-3-17,  TF93-3-17,  and  TQ93- 
4-17  that  requested,  inter  alia,  that  the 
Commission  not  place  into  effect  its 
annual  PGA  filing.  Should  this  motion 
be  accepted  and  Texas  Eastern's  FT-1 
rate  revert  to  the  prior  rate,  Algonquin 
respectfully  requests  that  the 
Commission  accept  Alt  6  Rev  Sheet  No. 
63,  which  replaces  the  Algonquin  ATAP 
rate  approved  in  Docket  No.  TM93-8- 
20-000  with  the  rate  established  in  1 
Rev  5  Rev  Sheet  No.  63. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  oi  before  February  18, 1993. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Ce shell, 

Secretary. 

[FR  Doc.  93-3776  Filed  2-17-93;  8:45  ami 

BILUNG  CODE  871 7-01 -N 


[Docket  No.  RP93-72-000] 

CNG  Transmission  Corp.;  Petition  for 
Tariff  Waiver 

February  11, 1993. 

Take  notice  that  CNG  Transmission 
Corporation  (“CNG”)  on  February  5, 
1993,  filed  a  Petition  seeking  waiver  of 
the  cash  refund  requirement  of  the 
Transportation  Cost  Rate  Adjustment 
(“TCRA”)  clause  of  its  tariff  to  permit 
CNG  to  temporarily  retain  a  refund  that 
it  has  obtained  from  one  of  its  pipeline 
suppliers. 

CNG  states  that  the  TCRA  clause  of 
the  General  Terms  and  Conditions  of  its 
tariff  requires  it  to  flow  through  to  its 
customers  refunds  received  from  CNG’s 
suppliers  provided  that  the  balance  in 
the  appropriate-refund  subaccount 
exceeds  a  predetermined  level.  On 
November  2, 1992,  CNG  received  a 
refund  from  one  of  its  pipeline 
suppliers,  Texas  Eastern  Transmission 
Corporation.  Absent  a  waiver  of  the 
tariff,  CNG  states  that  it  would  be 
required  to  flow  through  a  portion  of  the 
Texas  Eastern  refund  in  cash  by  March 

1. 1993.  If  granted,  the  petition  would 
allow  CNG  to  delay  the  cash  refund 
until  the  implementation  of  its  Order 
No.  636  compliance  filing,  at  which 
time  the  refund  would  be  made  as  a 
credit  or  offset  to  transition  costs 
otherwise  payable  under  Order  No.  636. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  February 

18. 1993.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretory. 

[FR  Doc  93-3775  Filed  2-17-93;  8:45  am) 
BILLING  CODE  *717-01-81 


[Docket  Nob.  RP91-41-017,  RP91-90-000 
TM92-3-2 1-000,  TM93-5-2 1-001,  TP92-9- 
21-000,  TM91-1 2-21-000,  TM92-1 0-21 -000, 
TM92-2-2 1-000,  and  TM  92-11-21-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

February  11, 1993. 

Take  notice  that  on  February  5, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1: 

To  Be  Effective  November  1, 1992 

Substitute  Ninth  Revised  Sheet  Nos.  30A01- 

30A05 

Substitute  Fifth  Revised  Sheet  No.  30A06 
Substitute  Fourth  Revised  Sheet  No.  30A07 
Substitute  Third  Revised  Sheet  No.  30A08 

Columbia  states  that  tit  flows  through 
certain  take-or-pay  and  contract 
reformation  cost  fixed  charges  based  on 
an  allocation  methodology  reflecting 
customers’  daily  Total  Firm 
Entitlements  (TFEs).  On  September  30, 
1992,  Columbia  filed  revised  tariff 
sheets  pursuant  to  Section  25  of  the 
General  Terms  and  Conditions  of 
Columbia’s  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  which  states,  in 
part,  that  periodic  adjustments  will  be 
made  annually  at  November  1  of  each 
year  reflecting  the  then  current  daily 
TFEs. 

Columbia  states  that  subsequent  to  the 
September  30, 1992  filing,  certain  FTS 
customers  included  in  the  development 
of  allocation  factors  did  not  initiate 
service  by  the  November  1  deadline  as 
included  in  the  take-or-pay  filing. 
Likewise,  certain  FTS  customers  came 
on-line  prior  to  the  November  1 
deadline  which  were  not  included  in 
Columbia’s  September  30  filing,  which 
included  the  best  information  available 
as  of  the  date  of  the  filing.  Columbia 
states  that  by  this  February  5, 1993 
filing,  Columbia  proposes  to  revise  the 
allocation  to  its  customers  of  the  fixed 
monthly  demand  surcharges  applicable 
to  Transco’s  Docket  Nos.  RP88— 68  and 
RP91-147.  The  allocation  factors  for 
Docket  No.  RP88-68  will  be  from 
November  1, 1992  to  April  1, 1993  and 
the  allocation  factors  for  Docket  No. 
RP91-147  will  be  from  November  1, 
1992  to  May  1, 1993. 

Columbia  also  states  that  the  revised 
sheets  reflect  revised  allocation  factors 
based  on  actual  November  1, 1992  daily 
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TFEs  applicable  to  the  flowthrough  of 
take-or-pay  costs  from  Transco.  No 
change  is  proposed  in  the  level  of 
Transco  costs  to  be  flowed  through. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  Columbia's 
jurisdictional  customers,  interested  state 
commissions,  and  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  Docket 
Nos.  RP 88-187,  et  al..  and  RP91-41,  et 
ah 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  93-3770  Filed  2-17-93;  8:45  am) 
BILLING  CODE  *717-01 -U 


[Docket  Nos.  TF93-2-4-000  and  RP91-164- 
009] 

Granite  State  Gaa  Transmission,  Inc.; 
Interim  Purchased  Gas  Cost 
Adjustment 

February  11, 1993 

Take  notice  that  on  January  29, 1993, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  300  Friberg  Parkway, 
Westborough,  Massachusetts  01581, 
filed  Twenty-Fourth  Revised  Sheet  No. 
21  in  its  FERC  Gas  Traffic,  Second 
Revised  Volume  No.  1,  proposing  an 
interim  adjustment  in  rates  for 
effectiveness  on  February  1, 1993. 

According  to  Granite  State,  it  filed 
revised  rates  on  December  29, 1992  in 
Docket  No.  TQ9 3-5-000  based  on 
revised  projected  gas  costs  and  sales  for 
the  first  quarter  of  1993.  Granite  State 
further  states  that,  since  its  prior  filing, 
its  projected  costs  for  the  first  quarter 
have  been  reduced  substantially  which 
are  reflected  in  this  interim  gas  cost 
adjustment  and  the  revised  sales  on 
Twenty-Fourth  Revised  Sheet  No.  21.  It 
is  further  stated  that  the  revised  sales 
rates  include  a  Special  Surcharge  of 
$0.0043  per  dekatherm  authorized  in 
the  Order  on  Rehearing  issued 
December  22, 1992  in  Granite  State  Gas 
Transmission,  Inc.,  Docket  No.  RP91- 
164-006.  According  to  Granite  State,  the 


Special  Surcharge  will  permit  Granite 
State  to  accumulate  $200,000  to 
reimburse  Consolidated  Fuel  Company 
for  costs  in  developing  a  Canadian  gas 
supply  from  Direct  Energy  Marketing 
Limited  that  Granite  State  U  now 
purchasing  for  its  system  supply  of  gas. 

Granite  State  states  that  copies  of  its 
filing  were  served  upon  its  customers 
Bay  State  Gas  Company  and  Northern 
Utilities,  Inc.  and  the  regulatory 
commissions  of  the  states  of  Maine, 

New  Hampshire  and  Massachusetts. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-3779  Filed  2-17-93;  8:45  am] 

BILLING  CODE  *717-01 -M 


[Docket  No.  EG93-1 8-000] 

LG&E  Power  20  inc.;  Notice  of  Filing 

February  11, 1993. 

On  February  4, 1993,  LG&E  Power  20 
Incorporated  (Applicant)  submitted  a 
request  under  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  seeking  a 
determination  that  Applicant  is  an 
exempt  wholesale  generator.  Applicant 
states  that  it  is  a  California  corporation 
that  will  be  directly  and  exclusively 
engaged  in  owning  and  operating  an 
approximately  110-130  MW  gas-fired 
electric  power  production  facility,  and 
that  it  will  sell  electric  power  at 
wholesale. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 


Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214k  All  such  motions  or  protests 
must  be  filed  on  or  before  February  26, 
1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-3766  Filed  2-17-93;  8:45  am) 

BILLING  COOE  *717-01 -N 


[Docket  No.  TM93-2-59-001] 

Northern  Natural  Gaa  Co.;  Proposed 
Changes  In  FERC  Gaa  Tariff 

February  11, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern),  on  February  5, 
1993,  tendered  for  filing  changes  in  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  corrects 
Tariff  Sheet  No.  51,  which  inadvertently 
omitted  a  footnote  indicating  that 
Northern  would  assess  the  GRI  demand 
surcharge  of  $0,080  on  any  applicable 
firm  Gulf  Coast  throughout  entitlement. 
Northern  states  that  it  has  filed 
Substitute  First  Revised  Sheet  No.  51  of 
Northern’s  Fourth  Revised  Volume  No. 

1  to  be  effective  January  1, 1993. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern’s 
customers  and  interested  state 
commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  93-3778  Filed  2-17  -93,  8:45  am) 
BILUNG  COOE  8717-01-M 
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[Docket  No.  RP93-48-001] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

February  11, 1993. 

Take  note  that  on  February  5, 1993, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  Third  Revised  Fourteenth 
Revised  Sheet  No.  13  to  become  a  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  (1)  correct  a  pagination 
error  as  the  result  of  filing  two  tariff 
sheets  with  the  same  designation,  and 
(2)  adjust  the  Commodity  Surcharge 
associated  with  Northwest’s  Rate 
Schedule  T-l  from  13.32$  per  MMBtu 
to  12.76$  per  MMBtu.  The  reduction  in 
the  Rate  Schedule  T-l  Commodity  Rate 
is  the  result  of  the  conveyance  of 
Northwest’s  gathering  and  production 
facilities  to  Williams  Gas  Processing 
Company. 

Northwest  requests  an  effective  date 
of  February  1, 1993  for  Third  Revised 
Fourteenth  Revised  Sheet  No.  13. 

Northwest  states  that  copies  of  its 
filing  have  been  served  upon  all  parties 
of  record  in  Docket  No.  RP93-48-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedures,  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cash  ell, 

Secretary. 

|FR  Doc.  93-3773  Filed  2-17-93;  8:45  am) 
BILLING  CODE  #71 7-01 -M 


[Docket  Nos.  RP93-71-000] 

Questar  Pipeline  Co.,  Tariff  Filing 

February  11, 1993. 

Take  notice  that  Questar  Pipeline 
Company,  on  February  5, 1993, 
tendered  for  filing  and  acceptance  to  be 
effective  March  7, 1993,  First  Revised 
Sheet  Nos.  22  and  37  to  Original 
Volume  No.  2-A  of  its  FERC  Gas  Tariff, 
to  be  effective  March  7, 1993. 

Questar  states  that  this  filing  revises 
§§  1.16  and  5.2  of  the  General  Terms 
and  Conditions  to  Original  Volume  No. 
2-A  of  its  FERC  Gas  Tariff  by  providing 


for  a  14-day  expansion  of  the  injection 
period  during  which  gas  is  injected  into 
Questar’s  Clay  Basin  storage  reservoir. 
Questar  proposes  that  the  injection 
period  be  redefined  as  beginning  May  1 
of  each  calendar  year,  rather  than  May 
15  as  has  been  previously  approved. 

Questar  states  further  that  this  filing 
was  served  upon  its  Clay  Basin  storage 
customers  and  the  Wyoming  and  Utah 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations  (18 
CFR  385.211  and  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  18, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashel! , 

Secretary. 

[FR  Doc.  93-3774  Filed  2-17-93;  8:45  am] 
BILUNG  CODE  4717-01-M 


[Docket  No.  EG93-1 7-000] 

TCPL  Power  Ltd.;  Filing 

February  10, 1993. 

Take  notice  that  on  February  1, 1993 
TCPL  Power  Ltd.  (TCPL  Power)  filed  an 
application  under  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  (PUHCA),  as  amended,  seeking  a 
determination  that  TCPL  Power  is  an 
exempt  wholesale  generator.  TCPL 
Power  states  that  it  currently  has  a  40 
percent  equity  interest  and  a  9.9  percent 
voting  interest  in  Ocean  State  Power 
(OSP)  and  Ocean  State  Power  II  (OSP  II). 
TCPL  states  that  OSP  and  OSP  II  are  two 
separate  Rhode  Island  general 
partnerships  each  of  which  owns  and 
operates  a  250  MW  combined-cycle 
electric  generating  facility  in 
Burrillville,  Rhode  Island. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 


385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  24, 
1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-3723  Filed  2-17-93;  8:45  am) 
BILLING  CODE  S71T-01-M 


[Docket  No.  RP92-1 32-027] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Filing 

February  11, 1993. 

Take  notice  on  February  8, 1993, 
Tennessee  Gas  Pipeline  Company 
(“Tennessee”)  tendered  for  filing  the 
following  revised  tariff  sheets  in  Fourth 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  on  the  following 
dates; 

Effective:  September  1, 1992 
Second  Substitute  Second  Revised  Sheet  No. 
30  * 

Effective:  October  1. 1992 
Substitute  Third  Revised  Sheet  No.  30 
Effective:  November  1, 1992 
Second  Substitute  Fourth  Revised  Sheet  No. 
30 

Effective:  January  1, 1993 
Substitute  Fifth  Revised  Sheet  No.  30 
Tennessee  is  filing  the  enclosed  tariff 
sheets  pursuant  to  Paragraph  A  and  B  to 
the  Commission’s  order  issued  on 
January  22, 1993  in  Docket  No.  RP92- 
132-009.  Tennessee  is  deleting  the 
Segment  U  footnote  from  Tariff  Sheet 
No.  30  in  its  Fourth  Revised  Volume  No. 
1  FERC  Gas  Tariff. 

Tennessee  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
principal  place  of  business  in  the 
Tenneco  Building,  Houston,  Texas,  and 
have  been  mailed  to  all  affected 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CnhaB, 

Secretary. 

IFR  Doc.  93-3771  Filed  2-17-93;  8:45  ami 

BtLLMG  COOC  *717-01 -a 


Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

[Docket  No.  RP88-67-065,  TM93-3- 17-001 
and  TA93-1 -17-005] 

February  11, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  February  5, 1993  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  each  of  the  following  tariff  sheets: 

Proposed  to  be  Effective  December  1, 

1992 

Sub  Twelfth  Revised  Sheet  No,  51.3 

Proposed  to  be  Effective  January  1, 

1993 

Sub  Thirteenth  Revised  Sheet  No.  51.3 

Proposed  to  be  Effective  February  1, 
1993 

Sub  Fourteenth  Revised  Sheet  No.  5.1.3 
Texas  Eastern  states  that  the  above 
listed  substitute  tariff  sheets  are  being 
filed  to  reflect  the  correct  rates  for  Phase 
III  of  Texas  Eastern's  Rate  Schedule 
FTS-5  service  which  were  implemented 
by  Texas  Eastern  in  a  tariff  filing  made 
October  16, 1992,  and  accepted  by  the 
Commission  in  a  letter  order  on 
December  17, 1992,  in  Docket  No. 
CP87-312-016  with  an  effective  date  of 
November  15, 1992.  The  primary  tariff 
sheets  for  each  of  the  above  listed 
substitute  sheets  contain  the  rates 
approved  for  Phase  II  of  Rate  Schedule 
FTS-5  service,  which  rates  were 
superseded  by  the  Commission's 
December  17, 1992  order. 

The  proposed  effective  dates  of  the 
above  listed  tariff  sheets  are  as 
indicated. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eastern’s 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Coshell, 

Secretary. 

IFR  Doc.  93-3769  Filed  2-17-93;  8:45  am] 
BILLING  CODE  *717-01-**  . 


[Docket  No.  RS92-1 1-000] 

Texas  Eastern  Transmission  Corp.; 
Comment  Period 

February  11, 1993. 

Take  notice  that  parties  may  file 
comments  on  or  before  February  24, 
1993,  on  Texas  Eastern's  filing  entitled 
"Request  for  Expedited  Approval  of 
Assignment  by  Texas  Eastern 
Transmission  Corporation  of  Upstream 
Transportation  Agreements.”  TTiis  filing 
was  filed  with  the  Commission  and 
served  on  all  parties  on  February  3, 
1993. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-3780  Filed  2-17-93;  8:45  ami 
BILLING  CODE  *71 7-01 -M 


[Docket  No.  CP75-71-018] 

Tianswestem  Pipeline  Co.; 

Compliance  Filing 

February  11, 1993. 

Take  notice  that  on  January  29, 1993, 
Trans  western  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  a  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2,  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  March  1, 1993: 

Rate  Schedule  X— 14 

Tenth  Revised  Sheet  No.  145 
Eighth  Revised  Sheet  No.  147 
Eighth  Revised  Sheet  No.  149 
Eighth  Revised  Sheet  No.  150 

Rate  Schedule  X-15 

Eighth  Revised  Sheet  No.  164 
Fourth  Revised  Sheet  No.  164A 
Second  Revised  Sheet  No.  164B 
Transwestem  states  that  the  tariff 
sheets  reflect  revisions  to  the  Gas 
Exchange  Agreement  between 
Transwestem  and  Natural  Gas  Pipeline 
Company  (NGPL)  at  Docket  No.  CP75- 
71  which  is  on  file  as  Rate  Schedule  X- 
14.  Transwestem  states  that  the  above 
referenced  tariff  sheets  are  being  filed  in 
compliance  with  Ordering  Paragraph  (B) 
of  the  Commission’s  order  issued  May 
23, 1980  requiring  Transwestem  to  file 
with  the  Commission  by  January  21,  of 
each  year  revisions  to  its  tariff  reflecting 


all  additions  or  deletions  of  receipt  and 
delivery  points  which  occurred  during 
the  calendar  year  ending  December  31, 
1992. 

Transwestem  states  that  the  tariff 
sheets  also  reflect  revisions  to  the  Gas 
Exchange  Agreement  between 
Transmission  and  ANR  Pipeline 
Company  at  Docket  No.  CP 7 9— 422 
whicn  is  on  file  as  Rate  schedule  X-15. 
Transwestem  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with 
Ordering  Paragraph  (C)  of  the 
Commission’s  order  issued  January  8, 
1980  requiring  Transwestem  to  file  with 
the  Commission  by  January  31,  of  each 
year  revisions  to  its  tariff  reflecting  all 
additions  or  deletions  of  receipt  and 
delivery  points  which  occurred  during 
the  calendar  year  ending  December  31, 
1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-3763  Filed  2-17-93;  8:45  ami 

BILLING  CODE  *717-01 -M 


[Docket  No.  RPe7-15-035] 

Trunkline  Gas  Co.;  Report  of  Refunds 

February  11, 1993. 

Take  notice  that  on  December  16, 
1992,  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  report  of  refunds, 
made  in  compliance  with  the  provisions 
of  a  Stipulation  and  Agreement  dated 
July  15, 1992,  and  approved  by  the 
Commission’s  August  28, 1992  Order 
issued  in  Docket  No.  RP87-1 5—000,  et 
al. 

Trunkline  states  that  on  December  1, 
1992,  Trunkline  distributed  refunds  to 
the  applicable  customers  as  set  forth  on 
appendix  C  of  the  settlement.  Trunkline 
states  that  the  settlement  amounts 
shown  for  each  party  in  appendix  C  of 
the  settlement,  resolve  any  claims  to 
refunds,  including  interest,  from 
Trunkline. 
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Trunkline  states  that  a  copy  of  the 
information  was  sent  to  each  of 
Trunkline's  affected  customers  and  the 
respective  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  93-3768  Filed  2-17-93,  8:45  am) 
BILLING  CODE  *717-01-1* 


[Docket  No.  RP92-165-012) 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERCGae  Tariff 

February  11, 1993. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  February  8, 
1993  tendered  for  filing  tariff  sheets 
listed  on  Appendices  A  and  C  attached 
to  the  filing  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1  and  tariff  sheets 
listed  on  Appendix  B  attached  to  the 
filing  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  2. 

Trunkline  proposes  that  tariff  sheets 
listed  on  Appendices  A  and  B  become 
effective  November  1, 1992  and  tariff 
sheets  listed  on  Appendix  C  become 
effective  January  1, 1993. 

Trunkline  states  that  these  tariff 
sheets  reflect  revised  rates  to  eliminate 
the  transportation  imbalance  carrying 
charges  in  Trunkline’s  base  rates. 

Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  Trunkline's 
jurisdictional  customers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  93-3772  Fifed  2-17-93;  8:45  am} 
BILUNG  CODE  fTO-M-M 


WEL  Energy  Group  Limited;  Notice  of 
Filing 

[Docket  No.  EG93-1 9-OOOJ 

February  11, 1993. 

On  February  5, 1993,  UtiliCorp 
United  Inc.  (Applicant)  submitted  a 
request  under  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  seeking  a 
determination  that  WEL  Energy  Group 
Limited  (WEL),  an  entity  which 
Applicant  states  is  a  New  Zealand 
electric  utility,  is  an  exempt  wholesale 
generator.  Applicant  states  that  it  is  a 
publicly  held  corporation  organized 
under  Delaware  law.  Applicant  states 
that  WEL  is  an  "electric  utility  subject 
to  regulation  by  the  New  Zealand 
Ministry  of  Energy  pursuant  to  the 
Electricity  Act  of  1968."  Applicant 
states  that  it  proposes  to  form  a  wholly* 
owned  subsidiary  to  he  organized  under 
the  law  of  Delaware  (UtiliCorp-New 
Zealand  Inc.),  which  will,  in  turn,  form 
UtiliCorp  Sub,  a  special  purpose 
wholly-owned  subsidiary  that  will 
initially  acquire  a  33%  interest  in  the 
issued  and  outstanding  share  capital  of 
WEL.  Applicant  states  that  UtiliCorp 
Sub  will  also  have  the  right  to  acquire 
an  additional  16%  interest  in  the  issued 
and  outstanding  share  capital  of  WEL 
under  certain  circumstances. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214 
(1992)).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  26, 
1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-3767  Filed  2-17-93;  8:45  am) 
BILUNG  CODE  *717-81-*! 


[Docks*  Nos.  TQ93-1 -62-002;  TM93-1-62- 
001) 

Western  Gae  Interstate  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

February  11, 1993. 

Take  notice  that  on  November  23, 
1992,  Western  Gas  Interstate  Company 
(“Western”),  pursuant  to  Section  4  of 
the  Natural  Gas  Act,  the  Commission’s 
regulations  thereunder  and  Western’s 
FERC  Gas  Tariff,  tendered  for  filing 
proposes  changes  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  The 
proposed  effective  date  for  the  tariff 
sheets  are  October  1, 1992. 

Western  states  that,  its  filing  proposes 
changes  to  its  rates  in  accordance  with 
the  terms  of  the  Annual  Charge 
Adjustment  Clause  of  its  FERC  Gas 
Tariff. 

Western  states  that  the  Tariff  sheet 
proposed  to  become  effective  October  1, 
1992  is  to  account  for  the  decrease  in 
Western’s  Annual  Charge  Adjustment 
(ACA).  The  adjustment  of  the  ACA 
Surcharge  is  determined  each  fiscal 
year,  and  reflects  a  decrease  of  $0.0001/ 
MMbtu  from  the  currently  effective 
ACA  Surcharge. 

Finally,  Western  states  that  copies  of 
the  filing  were  served  upon  Western’s 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  18, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-3777  Fifed  2-17-93;  8:45  ami 

BILLING  COOE  *717-81 -» 


Office  of  Hearings  and  Appeals 

Issuance  of  Decision  and  Order  During 
the  Week  of  December  28, 1992 
Through  January  1, 1993 

During  the  week  of  December  28, 

1992  through  January  1, 1993  the 
decision  and  order  summarized  were 
issued  with  respect  to  application  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
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contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Implementation  of  Special  Refund 
Procedures 

E.B.  Brooks.  Jr..  12/28/92,  LEF-0048 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
disbursement  of  $59,562  in  alleged 
crude  oil  overcharges,  plus  accrued 


interest,  remitted  to  the  DOE  by  E.B. 
Brooks,  )r.  (Brooks),  pursuant  to  a 
Consent  Order  entered  into  by  the  DOE 
and  Brooks.  The  DOE  determined  that 
these  funds  would  be  disbursed  to  the 
federal  government,  the  states,  and 
eligible  applicants  in  accordance  with 
the  DOE’s  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  FR  27899  (August  4, 1986). 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Adlai  E.  Stevenson  School  District  125  et  al . . 

Atlantic  Richfield  Company/Bock  Company,  Inc.  et  al  . 

Atlantic  Richfield  Company/Kent  Oil  &  Trading  Company  . 

Caribou  School  Department  . . . 

City  of  San  Carlos  et  al . 

Enron  Corp./Independent  Oil  Company,  Henry  Oil  and  Gas  Company 

Enron  Corp./True  Value  Hardware . 

Gulf  Oil  Corporation/Harbisons  Dairies  . 

Gulf  Oil  Corporation/Southside  Gulf  . 

Maine  School  Administrative  District  *35 . 

Potterville  Public  Schools  et  al . 

Texaco  IncJBerks  Fuel  Storage,  Inc.  et  al . 

Texaco  Inc./Charles  L.  Hoskins  et  al  . . . 

Texaco  lnc./Daugherty  Grocery  et  al  . 

Texaco  Inc./Gene  Steuben  Petroleum,  Inc  et  al . 

Texaco  Inc/Lehigh  Service  and  Supply  . 

Texaco  lnc/Oregon  City  Texaco  et  al  . . . 


RF272-81609 
RF304— 13397 
RF3 04-9498 
RF272-80822 
RF272-83004 
RF340-57 
RF340-61 
RF 34 0-30 
RF3 00-161 36 
RF300-20802 
RF272— 80824 
RF272-81432 
RF321— 5730 
RF321— 2214 
RF321— 16406 
RF321-9924 
RF321— 16260 
RF321— 9066 


12/29/92 

12/31/92 

12/30/92 

12/28/92 

12/28/92 

12/29/92 

12/29/92 

12/31/92 

12/31/92 

12/30/92 

12/28/92 

12/30/92 

12/28/92 

12/31/92 

12/30/92 

12/28/92 

12/29/92 


Dismissals 


The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Asaro's  Service  Station . _.. 

RF324-27 

Rib's  SarvirA  . 

RF324-25 

Robert  P.  Bolton . 

RF321-15336 

Shadow's  Service  Station  . 

RF324-26 

Wood's  Service  Station . 

RF324-24 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  IE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20595, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system. 

Dated:  February  11, 1993 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals 
|FR  Doc  93-3808  Filed  2-17-93  8  45  ami 

BILLING  CODE  (480-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4599-2] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption— Class  I  Hazardous  Waste 
Injection  Gibraltar  Chemical 
Resources,  Inc.,  Winona,  TX 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Decision  on 
Petition. 


SUMMARY:  On  February  5. 1993,  EPA 
Region  6  denied  a  petition,  submitted  by 
Gibraltar  Chemical  Resources,  Inc. 
(Gibraltar),  for  an  exemption  for  one  of 
its  Class  I  hazardous  waste  injection 
wells  (WDW-229)  to  the  land  disposal 
restrictions  of  Section  3004  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  As  a  result  of  the  denial 
Gibraltar  is  legally  prohibited  bom 
injecting  restricted  hazardous  waste 
through  that  well 
OATES:  This  action  was  effective 
February  5.  1993 

ADDRESSES:  The  administrative  record 
underlying  this  action  is  on  file  at  the 
following  location  Environmental 
Protection  Agency  Region  6.  Water 
Management  Division,  Water  Supply 


Branch  (6W-SU),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver,  Chief  UIC  State  Programs, 
EPA — Region  6,  telephone  (214)  655- 
7160,  (214)  655-7161. 

SUPPLEMENTARY  INFORMATION:  RCRA 
§§  3004(d)(1),  (e)(1),  and  (g)(5),  42  USC 
6924(d)(1),  (e)(1),  and  (g)(5),  prohibit  the 
land  disposal  of  certain  untreated 
hazardous  waste  unless  EPA  determines 
that  the  proposed  disposal  method  is 
"protective  of  human  health  and  the 
environment  for  as  long  as  the  waste 
remains  hazardous."  EPA  regulations  at 
40  CFR  part  148  apply  to  such 
determinations,  known  as  "no  migration 
exemptions,"  for  Class  I  hazardous 
waste  injection  wells.  Class  I  wells  are 
wells  that  inject  hazardous  waste 
beneath  the  lowermost  formation 
containing,  within  one  quarter  mile  of 
the  well  bore,  an  underground  source  of 
drinking  water  (40  CFR  144.6(a)). 

Gibraltar  disposes  of  untreated 
hazardous  waste  via  deep  well  injection 
at  its  facility  near  Winona,  Texas.  In 
August  1989,  Gibraltar  submitted  a 
petition  seeking  no  migration 
exemptions  from  EPA  for  an  existing 
iniection  well  (WDW-186)  and  a 
permitted  but  then  unconstructed 
infection  well  (WDW-229)  at  the 
facility  EPA  granted  that  petition,  but 
its  decision  on  the  unconstructed  well 
was  latei  vacated  and  remanded  by  the 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18,  1993  /  Notices 


8945 


court  in  Kayv.  EPA,  No.  6:90cv582  (ED. 
Tex.  September  30, 1982).  The  court 
held  that  EPA  had  erred  in  not  offering 
the  public  an  opportunity  to  comment 
on  mechanical  integrity  data  on  well 
WDW-229,  and  in  granting  the 
exemption  for  that  unconstructed  well. 

In  response  to  the  partial  remand, 

EPA  Region  6  proposed  to  issue  another 
exemption  for  (the  now  constructed) 
WDW-229  on  July  10, 1992.  After 
considering  public  comments  on  that 
proposed  decision,  EPA  denied  the 
exemption  for  WDW-229  on  February  5, 
1993.  Texas’  UIC  program  construction 
regulations  and  the  UIC  permit  for 
WDW-229  require  that  its  long  string 
casing  be  continuously  cemented  to  the 
surface.  In  fact,  however,  there  is  no 
cement  around  about  800  feet  of  WDW- 
229’s  long  string  casing. 

EPA  believes  WDW-229  will  have  to 
undergo  some  type  of  remedial 
construction  to  bring  it  into  compliance 
with  the  applicable  UIC  program 
construction  requirements.  After 
corrective  action  on  the  well,  additional 
mechanical  integrity  tests  will  be 
required.  Because  public  review  of  such 
tests  is  an  integral  part  of  EPA  decision 
making  on  no  migration  petitions,  the 
Agency  found  it  inappropriate  to  issue 
the  exemption  while  the  remedial 
construction  and  retesting  of  WDW-229 
was  pending.  EPA’s  denial  of  Gibraltar’s 
petition  for  WDW-229  is  without 
prejudice;  if  Gibraltar  corrects  the 
construction  defect  in  its  injection  well, 
it  may  again  petition  for  a  no  migration 
exemption. 

Myron  O.  Knudson, 

Director,  Water  Management  Division  (6W). 
(FR  Doc.  93-3719  Filed  2-17-93;  8:45  ami 

BILUNG  CODE  6560-50-11 


[OPP-30347;  FRL-4 187-8} 

Becker  Microbial  Products,  Inc.; 
Applications  to  Conditionally  Register 
Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  conditionally  register 
the  pesticide  products  BMP  123  (48  LC), 
BMP  123  (2X  WP),  and  BMP  123  (32 
LC),  containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  March  22, 1993. 


ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-30347]  and  the  file 
symbol/registration  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  18,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC  20460.  In  person,  bring  comments 
to:  Rm.  1128,  Environmental  Protection 
Agency,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 

All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 

18,  Phillip  O.  Hutton,  Rm.  213,  CM  #2, 
(703-305-7690). 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  from  Becker 
Microbial  Products,  Inc.,  9464  N.  W. 

11th  St..  Plantation,  FL  33322,  to 
conditionally  register  the  pesticide 
products  BMP  123  (48  LC),  BMP  123, 

(2X  WP),  and  BMP  123  (32  LC)  (File 
Symbols  62637— A,  62637— L,  and 
62637-U),  containing  the  active 
ingredient  Bacillus  thuringiensis 
subspecies  kurstaki  at  2.15,  6.4,  and 
1.60  percent  respectively;  this  active 
ingredient  is  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  The  products  were  classified  for 
terrestrial  forestry  and  food  use.  Notice 
of  receipt  of  the  applications  does  not 
imply  a  decision  by  the  Agency  on  the 
applications. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 


extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  February  6, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  93-3794  Filed  2-17-93;  8:45  am) 

BILUNG  CODE  6660-50-F 

[OPP-30348;  FRL-4 188-8] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  22, 1993. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-30348]  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to. 
Environmental  Protection  Agency,  Rm. 
1128,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Business  Information’’ 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
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Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (H7505C), 
Attn:  (Product  Manager  (PM)  named  in 
each  registration),  Office  of  Pesticide 
Programs.  401  M  St.,  SW.,  Washington, 
DC  20460. 


In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Product  Man¬ 
ager 

Office  location/ 
telephone  num¬ 
ber 

Address 

PM  13  George 

Rm.  204,  CM  #2 

Environmental 

LaRocca 

(703-305- 

6100). 

Protection 

Agency 

1921  Jefferson 
Davis  Hwy 
Artington,  VA 
22202 

PM  19  Dennis 
Edwards 

Rm  207,  CM  #2 
(703-305- 
6386). 

-DO- 

PM  31  John 

Lee 

Rm  270,  CM  #2 
(703-305- 
5675). 

-Do- 

SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  1021-RAUE. 
Applicant:  McLaughlin  Gormley  King 
Company,  8810  Tenth  Avenue  North, 
Minneapolis,  MN  55427.  Product  name: 
ETOC  Fogging  Concentrate  2651. 
Insecticide.  Active  ingredient:  (flS)-2- 
Methyl-4-oxo-3-(2-propynl)  cyclopent-2- 
enyl-(li?S)-cis,  trans-chrysanthemate  at 
2.00  percent.  Proposed  classification/ 
Use:  None.  For  control  of  insects  in 
homes,  food  handling  areas,  and 
nonfood  areas  of  various  buildings.  (PM 
13) 

2.  File  Symbol:  352-LLG.  Applicant: 
E.  I.  Du  Pont  de  Nemours  and  Co., 
Agricultural  Products,  Wilmington,  DE 
19898.  Product  name:  Du  Pont  Fortress 
Technical.  Insecticide.  Active 
ingredient:  Chloroethoxyphos: 
phosphorothioic  acid,  0,0-diethyl  O- 
(l,2,2,2*tetrachloroethyl)ester  at  88 
percent.  Proposed  classification/Use: 


Restricted.  For  formulation  use  only. 

(PM  19) 

3.  File  Symbol:  352-LLE.  Applicant: 

E.  I.  Du  Pont  de  Nemours  and  Co. 

Product  name:  Du  Pont  Fortress  5G 
Granular  Insecticide.  Insecticide.  Active 
ingredient:  Chloroethoxyphos: 
phosphorothioic  acid,  O.Odiethyl  O- 
(1,2,2,2-tetrachloroethyljester  at  5.4 
percent.  Proposed  classification/Use: 
Restricted.  To  control  corn  rootworms, 
cutworms,  seedcom  maggots, 
wireworms,  and  white  grubs  on  com. 
(PM  19) 

4.  File  Symbol:  7078-RT.  Applicant: 
Johnson  and  Johnson  Medical  Inc.,  PO 
Box  130,  Arlington,  TX  76004.  Product 
name:  Cidex  OPA  Antimicrobial.  Active 
ingredient:  1,2- 

Benzenedicarboxaldehyde  at  99  percent. 
Proposed  classification/Use:  None.  For 
Formulating  use  in  disinfectants  and 
sterilants.  (PM  31) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 

Dated:  February  8, 1993. 

Lawrence  E.  Culleen, 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 


any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  9  such  PMN(s)  and 
provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  93-38,  93-39,  93-40,  93-41,  93-42, 
93-43,93-44,  January  19, 1993. 

Y  93-45,  93-46,  January  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

Y  83-38 

Manufacturer.  Mace  Adhesives  & 
Coatings,  Co. 

Chemical.  (G)  Substituted 
polyetherdiol  polymer  with 
polyetherdiol,  dihydroxyalkanamine, 
polyisocyanatoalkanes,  and 
polyethertriol. 

Use/Production.  (S)  Industrial  textile 
coatings  binder.  Prod,  range:  5,000- 
15,000  kg/yr. 


(FR  Doc.  93-3793  Filed  2-17-93;  8:45  am] 

BILLING  CODE  KKHO-F 


[OPPTS-59958;  FRL-4 185-7] 

Certain  Chemicals;  Premanufacture 
Notices 


Y  83-39 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  polyamide. 
Use/Production.  (G)  Both  categories 
polymeric  material;  open, 
nondispersive.  Prod,  range: 
Confidential. 


AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 


Y  93-40 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  graft 
copolymer. 

Use/Production.  (G)  Coatings  resin. 
Prod,  range:  Confidential. 
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Y  93-41 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  graft 
copolymer. 

Use/Production.  (G)  Coatings  resin. 
Prod,  range:  Confidential. 

Y  93—42 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  graft 
copolymer. 

Use/Production.  (G)  Coatings  resin. 
Prod,  range:  Confidential. 

Y  #5-43 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  graft 
copolymer. 

Use/Production.  (G)  Coatings  resin. 
Prod,  range:  Confidential. 

Y  93—44 

Manufacturer.  Parker-Hannifin 
Corporation. 

Chemical.  (G)  2-Oxepanone,  polymer 
with  1,4-butadiol  and  diisocyanate. 

Use/Production.  (SJ  Injection  molding 
of  articles  such  as  hydraulic  seals.  Prod, 
range:  Confidential. 

Y  93-45 

Manufacturer.  Confidential. 

Chemical.  (G)  Linoleic  alkyd  polymer. 
Use/Production.  (G)  Open 
nondispersive  use.  Prod,  range: 
Confidential. 

Y  93-45 

Manufacturer.  Confidential. 

.  Chemical.  (G)  Vinyl  toluene  acrylic 
polymer. 

Use/Production.  (G)  Open 
nondispersive  use.  Prod,  range: 
Confidential. 

Dated:  February  9, 1993. 

George  A.  Bon  in  a. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-3796  Filed  2-17-93,  8:45  am] 
BILUNG  CODE  8S50-60-F 


[OPPTS-59318;  FRL-4 189-4] 

Certain  Chemical;  Test  Market 
Exemption  Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA 


Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under 
section  5(h)(6)  of  TSCA,  announces 
receipt  of  one  applications  for 
exemption,  provides  a  summary,  and 
requests  comments  on  the 
appropriateness  of  granting  these 
exemptions. 

DATES: 

Written  comments  by: 

T  93-8,  February  24, 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-59318)”  and  the 
specific  TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW,  Rm.  201ET 
Washington,  DC.  20460  (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW, 
Washington,  DC  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T  93-8 

Close  of  Review  Period.  March  10, 
1993. 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  polyamide. 
Use/Production.  (G)  Polymeric 
material  open,  nondispersive  use.  Prod, 
range:  Confidential. 

Dated:  February  9, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc  93-3795  Filed  2-17-93;  8:45  am) 

BILLING  COOC  5S50-60-F 


[OPPTS-51814;  FRL-4 184-3] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  prernanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  146  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

P  93-217,  93-219,  93-220,  March  3, 
1993. 

P  93-221,  93-222,  93-223,  93- 
224,  March  6, 1993. 

P  93-225,  93-226,  93-227,  March  7. 
1993. 

P  93-228,  93-229,  93-230,  93-231, 
93-232,  93-233,  93-234,  93-235,  93- 
236,  93-237,  93-238,  93-239,  93-240, 
93-241,  93-242,  93-243,  93-244,  93- 
245,  93-246,  93-247,  93-248,  93-249, 
93-250,  93-251,  93-252,  93-253,  93- 
254,  93-255,  93-256,  93-257,  March  8. 
1993. 

P  93-258,  March  9. 1993. 

P  93-259,  93-260,  March  10, 1993. 

P  93-261,  93-262,  93-263,  93-264, 
93-265,  93-266,  93-267,  March  13, 
1993. 

P  93-268,  93-269,  March  14, 1993. 

P  93-270,  93-271,  93-272,  93-273, 
93-274,  93-275,  March  15, 1993. 

P  93-276,  March  14, 1993. 

P  93-277,  93-278,  93-279,  93- 
280,  March  15, 1993. 

P  93-281,  93-282,  March  16. 1993. 

P  93-283,  93-284,  93-285,  93-286, 
93-287,  93-288,  93-289,  93-290,  93- 
291,  93-292,  93-293,  March  17, 1993. 

P  93-294,  93-295,  93-296,  93-297, 
93-298,  March  20, 1993. 

P  93-299,  93-300,  93-301,  93-302, 
93-303,  93-304,  93-305,  93-306,  93- 
307,  93-308,  March  21, 1993. 

P  93-309,  93-310,  March  23, 1993. 

P  93-311,  March  27, 1993. 

P  93-312,  March  23, 1993. 

P  93-313,  93-314,  93-315,  93-316, 
93-317,  93-318,  93-319,  93-320,  93- 
321,  93-322,  93-323,  93-324,  93- 
325,  March  27, 1993. 

P  93-326,  April  20, 1993. 

P  93-327, 93-328,  93-329,  93-330, 
93-331,  March  27, 1993. 

P  93-332,  93-333,  March  22, 1993. 
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P  93-334,  March  30, 1993. 

P  93-335, 93-336, 93-337,  93-338, 
93-339,  March  23, 1993. 

P  93-340,  93-341,  March  28, 1993. 

P  93-342,  March  29, 1993. 

P  93-343,  March  30. 1993. 

P  93-344,  93-345,  93-346,  93-347, 
93-348,  93-349,  93-350,  93-351,  93- 
352,  93-353,  March  29, 1993. 

P  93-354, 93-355,  93-356,  93-357, 
93-358,  March  28, 1993. 

P  93-359,  93-360,  March  29, 1993. 

P  93—361,  March  30, 1993. 

P  93-362, 93-363,  April  4, 1993. 
Written  comments  by: 

P  93-217, 93-219,  93-220,  February 

1. 1993. 

P  93-221,  93-222,  93-223,  93- 
224,  February  4, 1993. 

P  93-225,  93-226,  93-227,  February 

5. 1993. 

P  93-228,  93-229,  93-230,  93-231, 
93-232,  93-233,  93-234,  93-235,  93- 

236. 93- 237,  93-238,  93-239,  93-240, 
93-241. 93-242. 93-243, 93-244, 93- 

245.93- 246,  93-247,  93-248,  93-249, 
93-250,  93-251,  93-252,  93-253,  93- 
254,  93-255,  93-256,  93-257,  February 
6  1993. 

P  93-258,  February  7, 1993. 

P  93-259,  93-260,  February  8, 1993. 

P  93-261,  93-262,  93-263,  93-264, 
93-265,  93-266, 93-267,  February  11, 
1993. 

P  93-268,  93-269,  February  12, 1993. 
P  93-270,  93-271,  93-272,  93-273, 
93-274, 93-275,  February  13, 1993. 

P  93-276,  February  12. 1993. 

P  93-277, 93-278, 93-279,  93- 
280,  February  13, 1993. 

P  93-281, 93-282,  February  14, 1993. 
P  93-283,  93—284,  93-285, 93-286, 
93-287,  93-288,  93-289,  93-290,  93- 
291,  93-292,  93-293,  February  15, 

1993. 

P  93-294,  93-295,  93-296,  93-297, 
93-298,  February  18, 1993. 

P  93-299,  93-300,  93-301,  93-302, 
93-303,  93-304,  93-305,  93-306,  93- 
307,  93-308,  February  19, 1993. 

P  93-309,  93-310,  February  21, 1993. 
P  93-311,  February  25, 1993. 

P  93-312,  February  21, 1993. 

P  93-313,  93-314,  93-315,  93-316, 
93-317,  93-318,  93-319,  93-320,  93- 
J21,  93-322,  93-323,  93-324,  93- 
325,  February  25, 1993. 

P  93-326,  March  21, 1993. 

P  93-327,  93-328,  93-329,  93-330, 
93-331,  February  25, 1993. 

P  93-332,  93-333,  February  20, 1993. 
P  93-334,  February  28, 1993. 

P  93-335,  93-336,  93-337,  93-338, 
93-339,  February  21, 1993. 

P  93-340,  93-341,  February  26, 1993. 
P  93-342,  February  27, 1993. 

P  93-343,  February  28, 1993. 

P  93-344,  93-345,  93-346,  93-347, 
93-348,  93-349,  93-350,  93-351,  93- 

352. 93- 353,  February  27, 1993. 


P  93-354, 93-355, 93-356, 93-357, 
93-358,  February  26, 1093. 

P  93-359, 93-360,  February  27, 1993. 
P  93-361,  February  28. 1993. 

P  93-362, 93-363,  March  5, 1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OPPTS-51814)”  and  the 
specific  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  201ET, 
Washington,  DC.  20460  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545, 401  M  St,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
versionof  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

p 93-217 

Importer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Epoxy  resin  and 
aliphatic  diamine  adduct. 

Use/Production.  (S)  Sizing  for  glass 
fibers.  Prod,  range: 

P  OS-219 

Manufacturer.  Confidential. 

Chemical.  (G)  Blocked  aliphatic 
polyisocyanate. 

Use/Production.  (S)  Sizing  for  glass 
fibers.  Prod,  range:  Confidential. 

P  S3— 220 

Manufacturer.  Confidential. 

Chemical.  (G)  Carbcmonocycle 
carbopolycydic  polyester  amide. 

Use/Proauction.  (S)  Fiber/film.  Prod, 
range:  Confidential. 

P 93-221 

Manufacturer.  Confidential. 

Chemical.  (G)  N-Alkylaniline. 
Use/Production.  (G)  Chemical 
intermediate  for  rubber  antidegradant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxidty: 
LD50  >  2.0  g/kg  spedes  (rabbit).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  slight  spedes  (rabbit). 

P  93-222 

Manufacturer.  Confidential. 


Chemical.  (G) 

Alkylnitrosobenzeneamine. 

Use/Production.  (G)  Chemical 
intermediate  for  rubber  antidegradant. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  2.0  g/kg  spedes  (rabbit).  Skin 
irritation:  slight  spedes  (rabbit). 
Mutagenidty:  negative. 

P  93-223 

Importer.  Confidential. 

Chemical.  (G)  Polyether  urethane 
acrylate  oligomer. 

Use/Import.  (S)  Optical  fiber  coating. 
Import  range:  Confidential. 

P 93-224 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Alkyd  resin. 
Use/Production.  (S)  Intermediate  for 
coatings  resins.  Prod,  range: 
Confidential. 

P 93-228 

Manufacturer.  Confidential. 

Chemical.  (G)  Copolymer  alkyd. 
Use/Production.  (S)  Coatings.  Prod, 
range:  Confidential. 

P  93-228 

Manufacturer.  Confidential. 

Chemical.  (G)  Urea-formaldehyde- 
amino  copolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P 93-227  j 

Manufacturer.  Pinnacle  Technologies, 
Inc. 

Chemical.  (G)  Acrylate  mixed  keto 
ester. 

Use/Production.  (S)  Reactive  diluent 
in  inks  and  coatings.  Prod,  range: 
100,000-500,000  kg/yr. 

P  93-228 

Importer.  Confidential. 

Chemical.  (G)  Anthracene  oil. 
Use/Import.  (G)  Solvent  for  a  two 
component  polyurethane.  Import  range: 
Confidential. 

P 93-229 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-230 

Manufacturer.  Confidential. 

Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P 93-231 

Manufacturer.  Confidential. 
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Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93—232 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-233 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-234 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-235 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-236 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-237 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P 93-236 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-239 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-240 

Manufacturer.  Confidential. 
Chemical.  (G)  Hydroxy  functional 
acrylic  polymer. 

Use/Production.  (S)  Coatings.  Prod, 
range:  15,000-45,000  kg/yr. 

P  93-241 

Manufacturer.  OCG  Microelectronic 
Materials,  Inc. 


Chemical.  (G)  Polyalkylphenols, 
polymer  with  formaldehyde. 

Use/Production.  (S)  Film-forming 
component  of  photoresin.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  moderate  species 
(rabbit).  Mutagenicity:  negative.  Skin 
irritation:  negligible  species  (rabbit). 

Skin  sensitization:  negative  species 
(guinea  pig). 

P  93-242 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-neutralized 
acid-functional  polyester  resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  166,625-333,250  kg/yr. 

P  93-243 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-neutralized 
acid-functional  polyester  resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  166,625-333,250  kg/yr. 

P  93-244 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-neutralized 
acid-functional  polyester  resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  166,625-333,250  kg/yr. 

P  93-245 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine-neutralized 
acid-functional  polyester  resin. 

Use/Production.  (S)  Coatings.  Prod, 
range:  166,625-333,250  kg/yr. 

P  93-246 

Importer.  Ciba-Geigy  Corporation, 
Chemicals  Div. 

Chemical.  (G)  Substituted  azo 
benzothiazole  sulfonic  acid  derivative. 

Use/Import.  (S)  Direct  dye  for  paper. 
Import  range:  50,000-200,000  kg/yr. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit).  Mutagenicity: 
negative.  Skin  sensitization:  negative 
species  (guinea  pig). 

P  93-247 

Manufacturer.  H.B.  Fuller  Company. 
Chemical.  (G)  Polysulfide  polymer 
modified  with  phenolic  resins. 

Use/Production.  (S)  Adhesion 
promoter  for  metal.  Prod,  range: 
Confidential. 

P  93-248 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylamide  cationic 
copolymer. 

Use/Production.  (S)  Flocculant  for 
industrial  waste  water  treatment.  Prod, 
range:  Confidential. 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2.0  g/kg  species 
(rabbit).  Static  acute  toxicity:  LC50  96- 
h  2.0  mg/1  species  (fathead  minnows). 
Eye  irritation:  none  species  (rabbit). 

Skin  irritation:  moderate  species 
(rabbit). 

P  93-249 

Importer.  Sumitomo  Corporation  of 
America. 

Chemical.  (G)  Vinyl  chloride 
copolymer. 

Use/Import.  (G)  Binder  resin.  Import 
range:  20,000-60,000  kg/yr. 

P 93-250 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  Secondary  tetradecyl 
sulfate,  sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
P»g)- 

P  93-251 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  Secondary  hexadecyl 
sulfate,  sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

P  93-252 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  Secondary  octadecyl 
sulfate,  sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Pig) 

P  93-253 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  Secondary  alkyl  (C|4-is) 
sulfate,  sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
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sensitization:  negative  species  (guinea 
P‘g)- 

P  93—284 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  Secondary  sulfate, 
sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
P«g)- 

P  93-255 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  2-Hexadecyl,  sodium 

salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

P  93-256 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  2-Octadecyl  sulfate, 
sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2.225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

?  93-257 

Manufacturer.  Shell  Oil  Company. 
Chemical.  (S)  2,3-  alkyl  sulfate, 
sodium  salt. 

Use/Production.  (S)  Surfactant  for 
cleaning  products.  Prod,  range: 
2,225,000-4,450,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  1,900  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Fig)- 

P  93-258 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Crosslinked 
polysiloxane. 

Use/Production.  (S)  Elastomeric 
construction  coating.  Prod,  range: 
Confidential. 

P  93-259 

Manufacturer  Confidential. 


Chemical.  (G)  Aqueous  polyurethane 
dispersion. 

Use/Production.  (S)  Coating/ 
laminating  adhesive.  Prod,  range: 
Confidential. 

P  93-290 

Importer.  Henkel  Corporation. 
Chemical.  (G)  Polyurethane  hot  melt 
adhesive. 

Use/Import.  (S)  Hot  melt  adhesive. 
Import  range:  20,000-100,000  kg/yr. 

P  93-291 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphate  aromatic  ester 
copolymer. 

Use/Production.  (G)  Polymer  used  in 
articles,  films,  coatings.  Prod,  range: 
Confidential. 

P  93-282 

Manufacturer.  Vista  Chemical 
Company. 

Chemical.  (S)  Benzene,  momo  Cia  Cu 
alkyl,  fractionation  bottoms. 

Use/Production.  (S)  Intermediate  for 
production  of  oil-soluble  sulfonate. 

Prod,  range:  Confidential. 

P  93-293 

Manufacturer.  Vista  Chemical 
Company. 

Chemical.  (S)  Benzene,  mono  C12  C(3 
alkyl,  fractionation  bottoms. 

Use/Production.  (S)  Intermediate  for 
production  of  oil-soluble  sulfonates. 
Prod,  range:  Confidential. 

P 93-284 

Manufacturer.  Vista  Chemical 
Company. 

Chemical.  (S)  Benzene,  mono  C12  C13 
alkyl,  fractionation  bottoms,  heavy  ends. 

Use/Production.  (S)  Intermediate  for 
production  of  oil-soluble  sulfonates. 
Prod,  range:  Confidential. 

P  93-255 

Manufacturer.  Englehard  Corporation, 
Chemical.  (S)  Manganese  tungsten 
titanium  brown  rutile. 

Use/Production.  (S)  Colorant.  Prod, 
range:  Confidential. 

P  93-266 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Pyridone  sulfonic  acid. 
Use/Production.  (S)  Site  limited  dye 
intermediate.  Prod,  range:  5,000-15,000 
kg/yr. 

P  63-267 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (G)  Substituted  diazo  dye. 
Use/Import.  (G)  Textile  dye.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Acute 


dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  none 
species  (rabbit).  Static  acute  toxicity: 
LC50  96-h  264  mg/1  species  (zebra  fish). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  positive.  Skin 
sensitization:  negative  species  (guinea 
P»g)- 

P  93-298 

Manufacturer.  Hercules  Incorporated. 
Chemical.  (G)  Aromatic  hydrocarbon 
resin. 

Use/Production.  (G)  Industrial  use  - 
adhesives.  Prod,  range:  Confidential. 


P  93-289 


Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Rubber  modified 


polythalamide. 

Use/Production.  (S)  Engineering 
polymer.  Prod,  range:  Confidential. 


P  93-270 


Manufacturer.  Confidential. 
Chemical.  (S)  Dimethyl  terephthalate; 
ethylene  glycol;  azelaic  acid. 

Use/Production.  (G)  Packaging 
component.  Prod,  range:  Confidential. 


P  93-271 

Manufacturer.  Confidential. 
Chemical.  (S)  Dimethyl  terephthalate; 
ethylene  glycol;  azelaic  acid. 

Use/Proauction.  (G)  Packaging 
component.  Prod,  range:  Confidential. 


P  93-272 

Manufacturer.  Confidential. 

Chemical.  (S)  Dimethyl  terephthalate; 
ethylene  glycol;  azelaic  acid. 

Use/Proauction.  (G)  Packaging 
component.  Prod,  range:  Confidential. 

P 93-273 

Manufacturer.  Confidential. 
Chemical.  (S)  Dimethyl  terephthalate; 
ethylene  gycol;  azelaic  acid. 

Use/Production.  (G)  Packaging 
component.  Prod,  range:  Confidential. 


P  93-274 

Manufacturer.  Finetex,  Inc. 

Chemical.  (S)  Oxirane,  methyl-, 
polymer  with  oxirane,  benzoate  ester. 

Use/Production.  (S)  Nontoxic  mineral 
oil  extender  for  improved  textile  fiber 
lubricants.  Prod,  range:  20,006-32,000 
kg/yr. 


P 93-275 

Manufacturer.  Finetex,  Inc. 

Chemical.  (S)  Oxirane,  methyl-, 
polymer  with  oxirane,  benzoate  ester. 

Use/Production.  (S)  Nontoxic  mineral 
oil  extender  for  improved  textile  fiber 
lubricants.  Prod,  range:  20,000-32,000 
kg/yr. 

P 93-278 

-  Manufacturer.  Henkel  Corporation. 
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Chemical.  (G)  Salicyaldoxime  copper 
chelate. 

Use/Production.  (S)  Diesel  fuel 
additive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  5.0  g/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  93-277 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (G)  Heterocylic  diethyl 
ketone. 

Use/Import.  (S)  Photoinitiator 
component.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Eye 
irritation:  slight  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative.  Skin 
sensitization:  negative  species  (guinea 
Pig)- 

P 93-278 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Fiberglass- 
reinforced  laminations.  Prod,  range: 
176,727-353,454  kg/yr. 

P  93-279 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Company. 

Chemical.  (G)  Ethylene  copolymer. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range: 

Confidential. 

P 93-280 

Manufacturer.  E.I  Dupont  De 
Nemours  &  Company. 

Chemical.  (G)  Ethylene  copolymer. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range: 

Confidential. 

P  93-281 

Manufacturer.  Monsanto  Company. 
Chemical.  (G)  Salt  of  modified  styrene 
maleic  anhydride  copolymer. 

Use/Producticfh.  (G)  Paper  additive. 
Prod,  range:  20,000-100,000  kg/yr. 

P  93-282 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaryloxime,  metal 
complex. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD5Q  >  2,000  mg/kg 
species  (rabbit).  Skin  sensitization: 
negative  species  (guinea  pig). 

P 93-283 

Manufacturer.  Confidential. 

Chemical.  (G)  Pyrazolotriazol 
derivative. 


Use/Production .  (G)  Commercial  and 
contained  use.  Prod,  range:  - 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat). 
Mutagenicity:  positive. 

P 93-284 

Manufacturer.  Confidential. 
Chemical.  (G)  Thi  omorphoiin  e 
dioxide  derivative. 

Use/Production.  (G)  Commercial  and 
consumer  contained  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  rat). 
Mutagenicity:  positive. 

P  93-285 

Importer.  Confidential. 

Chemical.  (S)  Amines,  hydrogenated 
rapseed  alkyl. 

Use/Import.  (S)  Flotation  agent. 
Import  range:  Confidential. 

P 93-286 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yr. 

P 93-287 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yr. 

P 93-288 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yr. 

P  93-289 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yr. 

P  93-290 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yr. 

P  93-291 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyester  polyol. 
Use/Production.  (G)  Component  of 
spray  applied  coating.  Prod,  range: 
30,000-200,000  kg/yT. 

P  93-292 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (SVBenzenamine,  2- 
(phenylsulfonyl)-. 


Use/Import.  (S)  Imported  PMN 
substance  for  the  manufacture  of  one 
dye.  Import  range:  35,000-50,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  2,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P  93-293 

Importer.  Ciba-Geigy  Corporation. 
Chemical.  (S)  lH-Indole-5-sulfonia 
acid,  2-phenyl-,  monosodium  salt. 

Use/Import.  (S)  Imported  PMN 
substance  fix’  the  manufacture  of  one 
dye.  Import  range:  45,000-58,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  2,000  mg/kg  species  (rat).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P  83-294 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Cuprate  (3), 
2(((substituted)azo)phenyl)azo-4- 
sulfobenzoato  (5-),  salt. 

Use/Production.  (S)  Reactive  dye  for 
cellulose  or  nylon.  Prod,  range:  5,000- 
15,000  kg/yr. 

P  93-295 

Manufacturer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Cuprate  (3) 
2(((substituted)azo)phenylmethyl)azo 
sulfobenzenzoato  (5-),  salt. 

Use/Production.  (S)  Reactive  dye  for 
cellulose  or  nylon.  Prod,  range:  5,000- 
15,000  kg/yr. 

P  93-296 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer. 
Use/Production.  (G)  Open, 
nondispersive  uses.  Proa,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,0  g/kg  species  (rat).  Acute 
dermal  toxicity:  LDSO  >  2.0  g/kg  species 
(rat).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit). 

P  93-297 

Manufacturer.  H.B.  Fuller  Company. 
Chemical.  (G)  Polyurethane. 
Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Eye  irritation:  none 
species  (rabbit).  Skin  irritation: 
negligible  species  (rabbit). 

P  93-298 

Manufacturer.  FMC  Corporation. 
Chemical.  (S)  1-Butyl-,  1- 
butoxyethoxyethoxymagnesium. 

Use/Production.  (S)  Deacidification 
and  strenghtening  agent  for  bodes, 
papers,  magazines  and  other  celluiosis 
(preservative).  Prod,  range:  Confidential. 
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P  93-209 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaryl  sulfonic  acid, 
ammonium  salt. 

Use/Production.  (S)  Site  limited 
isolated  intermediate.  Prod,  range: 
Confidential. 

P  03-300 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylaryl  sulfonic  acid, 
metal  salt. 

Use/Production.  (G)  Lubricant 
additive.  Prod,  range:  Confidential. 

P  93-301 

Importer.  Rohm  Tech  Inc. 

Chemical.  (G)  Olefin  methacrylate 
polymer. 

Use/Import.  (G)  Heat-sealing  lacquer. 
Import  range:  Confidential. 

P  93-302 

Importer.  Rohn  Tech  Inc. 

Chemical.  (G)  Polyalphaolefin- 
polyalkylamethyacrylate-cooligomer. 

Use/Import.  (G)  Lubricant  and  gear  oil 
additive.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species  (rat). 

P  93-303 

Manufacturer.  Cardolite  Corporation. 
Chemical.  (S)  4,4'-Bis(3,4 
dicyanophenoxy)  B  phenyl. 

Use/Production.  (G)  Contained  use 
(intermediate  thermoset  resin).  Prod, 
range:  Confidential. 

P 93-304 

Manufacturer.  Cardolite  Corporation. 
Chemical.  (G)  Amine-precured 
biphenol-linked  phthalonitrile  resin. 

Use/Production.  (S)  High  temperation 
resistant  resin  in  resin/fiber  composites 
(for  use  up  to  370  C).  Prod,  range: 
Confidential. 

P  93-305 

Manufacturer.  Baerlocher  USA/Joint 
Venture. 

Chemical.  (S)  Basic  calcium 
aluminum  hydroxy  phosphites. 

Use/Production.  (S)  Stabilizer  for 
halogen  containing  polymers  in 
particular  polyvinyl  chloride.  Prod, 
range:  50,000-150,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2,000  species 
(rabbit).  Static  acute  toxicity:  EC50  48- 
h  26  mg/1  species  (daphnia  magna).  Eye 
irritation:  moderate  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

P  93-306 

Manufacturer.  R.T.Vanderbilt 
Company,  Inc. 

Chemical.  (G)  2,5-Dimercapto-l,3,4- 
thiadiazole  derivative. 


Use/Production.  (S)  Polymer 
accelerator.  Prod,  range:  Confidential 

P  93-307 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Substituted 
anthraquinone  sulfonic  acid. 

Use/Import.  (S)  Reactive  dye  for 
cellulose.  Import  range:  10,000-30,000 
kg/yr. 

P  93-308 

Importer.  Hoechst  Celanese 
Corporation. 

*  Chemical.  (G)  Salt  of  aminooxalkylate 
ester. 

Use/Import.  (S)  Coupling  auxiliary. 
Import  range:  Confidential. 

P 93-309 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  polymer.  . 
Use/Import.  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P  93-310 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  polymer 
containing  aromatic  carboxyesters. 

Use/Import.  (G)  Open  nondispersive 
use.  Import  range:  Confidential. 

P  93-311 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Organofunctional  silica. 
Use/Production.  (S)  Impact  modifier 
additive  for  thermoplastic  resins  fire 
retardent  synergist  for  thermoplastic 
resins.  Prod,  range:  Confidential. 

P  93-312 

Manufacturer.  Dow  Corning 
Corproation. 

Chemical.  (G)  Organofunctional  silica. 
Use/Production.  (S)  Impact  modifier 
additive  for  thermoplastic  resins  fire 
retardant  synergist  for  thermoplastic 
resins.  Prod,  range:  Confidential. 

P  93-313 

Importer.  Confidential. 

Chemical.  (S)  C7  Aliphatic  acids, 
branched  and  linear. 

Use/Import.  (G)  Reactant  for  esters 
and  amines.  Import  range:  Confidential. 

P  93-314 

Importer.  Confidential. 

Chemical.  (S)  C7  aliphatic  acids, 
branched. 

Use/Import.  (G)  Lubricant  basestock. 
Import  range:  Confidential. 

P  93-315 

Manufacturer.  Confidential. 

Chemical.  (S)  Q,-Cb  aliphatic  acids, 
branched. 

Use/Production.  (G)  Reactant  for 
esters  and  amines.  Prod,  range: 
Confidential. 


P  93-316 

Importer.  Confidential. 

Chemical.  (S)  C9  Aliphatic  acids, 
branched  and  linear. 

Use/Import.  (G)  Reaction.  Import 
range:  Confidential. 

P  93-317 

Manufacturer.  Confidential. 

Chemical.  (S)  2,2-Dimethy  1-1,3- 
propanediol  diisooctanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-318 

Manufacturer.  Confidential. 
Chemical.  (S)  2,2-Dimethyl-l,3- 
propanediol  dinonanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-319 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol 
tetraheptanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-320 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol  tetra 
3 ,5 ,5-trimethylhexanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-321 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol  tetra 
isoocyanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential? 

P  93-322 

Matfufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol  ester  of 
octanoic  and  3,5,5  trimethyl  hexanoic 
acids. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-323 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol  esters 
with  C6  -  Cb  aliphatic  acids,  branched. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-324 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol,  esters 
with  C9  aliphatic  acids,  branched  and 
linear. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-325 

Manufacturer.  Confidential. 
Chemical.  (S)  Pentaerythritol  tetra 
isononanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 


Federal  Register  /  Vo).  58,  No.  31  /  Thursday,  February  18,  1993  /  Notices 


8953 


P  93-326 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Ethyl-Z- 
(hydroxymethylM  ,3-propane  diol  tri 
heptanoate. 

Use/Production .  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P 93-327 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Ethyl-2-(hydroxy 
methyl)- 1,3-propanediol  nonanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93—326 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Ethyl-2-{hydroxy 
methyl)-l,3-propanediol  tri 
isooctanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93—329 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Ethyl-2-(hydroxy 
methyl)-l, 3-propanediol  nonanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  95-330 

Manufacturer.  Confidential. 

Chemical.  (S)  Tri  methyl  propane/ 
ester  with  C«  -  Cg  aliphatic  acids, 
branched. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  83-33 1 

Manufacturer.  Confidential. 

Chemical.  (S)  2-Methyl-2-f hydroxy 
methyl)-l,  3-propanediol  sonanoate. 

Use/Production.  (G)  Lubricant 
basestock.  Prod,  range:  Confidential. 

P  93-332 

Importer.  The  Prince  Manufacturing 
Company,  Inc. 

Chemical.  (S)  1-Pentene,  4-methyl-, 
homopolymer;  chlorine. 

Use/Import.  (S)  Binder  in  printing 
inks.  Import  range:  Confidential. 

P  93-333 

Manufacturer.  Lucas  Meyer,  Inc. 
Chemical.  (S)  Lyso- lecithin. 
Use/Production.  (S)  Pigment 
dispersing  agent  in  paint,  emulsion  in 
cosmetics,  leather  tanning.  Prod,  range: 
Confidential. 

P 93-334 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyamide. 
Use/Production.  (S)  Hot  melt  adhesive 
for  bonding  industrial  parts.  Prod, 
range:  Confidential. 

P  93-335 

Manufacturer.  Sanncor  Industries, 

Inc. 


Chemical.  (G)  Polyurethane  based  on 
polyisocyanate,  polyols  and 
polyamines.Ill  f/se/Production.  (G) 
Textile  paint.  Prod,  range:  Confidential. 

P  93-334 

Manufacturer.  Finetex,  Inc. 

Chemical.  (S)  Poly(oxy-l,2- 
ethanediyl,  X-hydroxy-  IV-  hydroxy-, 
ether  with  methyl  B-  D-glucoptranoside 
(4:1),  benzoate  ester. 

Use/Production.  (S)  Nonionic, 
hydrophilic,  softening  agent  for 
hydrophobic,  synthetic  fibers  and 
nonwoven  fabrics.  Prod,  range:  20,000- 
50,000  kg/yr. 

P 93-337 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  polymeric 
MDI. 

Use/Production.  (G)  Polyurethane 
foam  component.  Prod,  range: 
Confidential. 

P  93-338 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylphenol- 
formaldehyde-amine  reaction  product. 

Use/Production.  (G)  Fuel  additive. 
Prod,  range:  Confidential. 

P  93-339 

Manufacturer.  Confidential. 

Chemical.  (G)  Meth acrylic  ester. 
Use/Production.  (G)  Chemical 
reaction  in  resin  manufacture.  Prod, 
range:  Confidential. 

P  93-340 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Company 
Chemical.  (S)  1,3- 
Benzenedicarboxylic  acid,  5-sulfo-, 
monosodiumsalt;  1,4- 
benzenedicarboxylic  acid;  1,3- 
benzenedicarboxylic  arid;  1,2 
ethanediol;  1,3  propanediol,  2,2- 
dimethyl. 

Use/Production.  (G)  Binder  resin. 
Prod,  range:  Confidential. 

P  93-341 

Importer.  NOF  America  Corporation. 
Chemical.  (G)  Dialky  ester. 
Use/Import.  (G)  Material  for  resins. 
Import  range:  Confidential. 

P 93-342 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  containing  graft 
copolymer. 

Use/Production.  (S)  Polymer  for  use 
in  manufacturing  of  ion  exchange 
membrane.  Prod,  range:  Confidential. 

P 93-343 

Manufacturer.  Confidential. 

Chemical.  (S)  Nitrobenzoic  arid,  octyl 
ester. 


Use/Production.  (G)  Intermediate 
used  in  the  manufacturing  of  certain 
photoactive  chemicals,  closed  process. 
Prod,  range:  Confidential. 

P  93-344 

Importer.  High  Point  Chemical 
Corporation. 

Chemical.  (S)  l-(2-Tert-butyl 
cyclohexyloxyl-2-butanol. 

Use/Import.  (G)  Raw  materials  for 
fragrances.  Import  range:  500-5,000  kg/ 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  2,000  mg/kg  species  (rat).  Skin 
irritation:  slight  species  (rabbit). 
Mutagenicity:  negative. 

P  93-348 

Manufacturer.  Confidential. 

Chemical.  (G)  Ammonium  graft 
copolymer. 

Use/Production.  (S)  Polymer  for  use 
in  manufacturing  of  ion  exchange.  Prod, 
range:  Confidential. 

P  83-348 

Importer.  Confidential. 

Chemical.  (G)  Quatemerary  amine. 
Use/Import.  (G)  Open,  nondispersive, 
polymer  reactant.  Import  range: 
Confidential. 

P  93-347 

Manufacturer.  Confidential. 
Chemical.  (S)  Ethylene- 
carbonmonoxide  copolymer;  oxygen. 

Use/Production.  (G)  Coating  additive. 
Prod,  range:  Confidetial. 

P  93-348 

Manufacturer.  Ashland  Chemicxal, 
Inc. 

Chemical.  (G)  Styrene-acrylic 
copolymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 93-349 

Importer.  Confidential. 

Chemical.  (G)  Alkyl  tetralin  ketone. 
Use/lmport.  (G)  Ingredient  for  use  in 
consumer  products:  highly  dispersive 
use.  Import  range:  100-1,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD5Q  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2,000  mg/kg 
species  (rat). 

P  93-350 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Amine  epoxy  resin. 
Use/Import.  (S)  Binder  for  paints. 
Import  range:  60,000  kg/yr. 

P 93-351 

Manufacturer.  The  Dow  Chemical 
Company. 
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Chemical.  (G)  Alkylatedphenyl 
benzene  sulfonic  add. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  83-352 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkylated,  sulfonated 
diphenyl  oxide,  alkali  salt. 

Use/Production.  (S)  Mineral  flotation 
collector.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  >  2,000  mg/kg  spedes  (rat).  Acute 
dermal  toxicity:  LD50  >  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  slight 
spedes  (rabbit).  Skin  irritation:  slight 
species  (rabbit). 

P  95-353 

Manufacturer.  The  Dow  Chemical 
USA. 

Chemical.  (G)  Alkylated,  sulfonated 
diphenyl  oxide,  amine  salt. 

Use/Production.  (S)  Mineral  flotation 
collector.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 

LD50  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2,000  mg/kg 
species  (rabbit).  Eye  irritation:  slight 
species  (rabbit). 

P  93—354 

Importer.  Confidential. 

Chemical.  (S)  Fatty  acids,  Cis- 
unsaturated  t rimers,  compound  with  9- 
octadecen-l-amine,  (Z). 

Use/Import.  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 

P  95-355 

Importer.  Confidential. 

Chemical.  (S)  Fatty  acids,  tall  oil, 
compound  with  9-octadecen-l-amine, 
(Z)-. 

Use/Import.  (G)  Additive,  open, 
nondispersive  use.  Import  range: 
Confidential. 

P05-356 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alkylated  phenoxy 
benzene. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  95-357 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  aniline. 
Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  05—35$ 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted  anline. 
Use/Import.  (G)  Chemical 
intermediate.  Import  range:  Confidential 


P  05-559 

Importer.  The  Prince  Manufacturing 
Company,  Inc. 

Chemical.  (S)  1-Pentene,  4-methyl-, 
homopolymer  chloride. 

Use/Import.  (G)  Binder  in  printing 
use.  Import  range:  10-20  kg/yr. 

P  95—350 

Manufacturer.  Confidential. 

Chemical.  (G)  Asymmetric  ester  of 
cycloaliphatic  acid. 

Use/Production.  (G)  A  polymer  resin 
ingredient  for  floors  and  grouts.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,000  mg/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2,000  mg/kg 
species  (rat).  Static  acute  toxicity:  LC50 
96-h  74.8  mg/1  species  (carp).  Eye 
irritation:  none  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 
Skin  sensitization:  negative  species 
(rabbit). 

P  03-351 

Manufacturer.  Confidential. 

Chemical.  (S)  N-alkylated 
heteroaromatic  amine 

Use/Production.  (G)  Polymerization 
catalyst  which  may  be  an  open, 
nondispersive  application.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LD50  >  1000  mg/kg  species  (rats).  Eye 
irritation:  strong  species  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P  05-352 

Importer.  Confidential. 

Chemical.  (G)  Alkylene  diol  alkyd 
ether. 

Use/Import.  (G)  Solvent  agent  for 
industrial  application.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5.0  g/kg  species  (rat).  Static  acute 
toxicity:  LC50  96-h  200  mg/1  species 
(zebra  fish).  Eye  irritation:  none  species 
(rabbit).  Skin  irritation:  negligible 
species  (rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  negative  species 
(guinea  pig). 

P  05-353 

Importer.  Wacker  Chemicals  (USA), 
Inc. 

Chemical.  (S)  Beta-cyclodextrin, 
methyl  ethers. 

Use/Import.  (S)  Viscosity  reducing 
agent  for  thickners  in  paints.  Import 
range:  Confidential. 

Dated:  February  9, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-3799  Filed  2-17-93;  8:45  ami 
BILLING  CODE  6S60-50-F 


[FRL-4599-1] 

Proposed  Administrative  Settlement 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
Amended  by  the  Superfund 
Amendments  and  Reauthorization  Act; 
Union  Scrap  Iron  &  Metal  Site 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(“CERCLA”),  notice  is  hereby  given  that 
a  proposed  administrative  settlement 
concerning  the  Union  Scrap  Iron  & 

Metal  Site  in  Minneapolis,  Minnesota, 
was  issued  by  the  Agency  on  December 
24, 1992.  The  proposed  settlement 
would  provide  for  the  release  of  the 
Superfund  Lien  covering  the  Union 
Scrap  Iron  &  Metal  Site  located  at  1600 
Washington  Avenue  North, 

Minneapolis,  Hennepin  County, 
Minnesota.  The  settlement  requires 
Santino’s  Deli  Foods,  Inc.  to  pay  fifteen 
thousand  dollars  ($15,000.00)  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency’s 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
Minneapolis  Public  Library,  300 
Nicolett  Mall,  Minneapolis,  Minnesota 
and  the  United  States  Environmental 
Protection  Agency  Region  V  Records 
Center,  77  West  Jackson  Blvd.,  Chicago, 
Illinois. 

DATES:  Comments  must  be  provided  on 
or  before  March  22, 1993. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  United 
States  Environmental  Protection 
Agency,  Region  V,  Records  Center,  77 
West  Jackson  Blvd.,  Chicago,  Illinois.  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  John  H.  Tielsch  (CS-3T), 
U.S.  Environmental  Protection  Agency, 
Region  V,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604,  (312)  353-7447. 
Comments  should  reference  the  Union 
Scrap  Iron  &  Metal  (Washington 
Avenue)  Site  and  EPA  Docket  No.  G7 
and  should  be  addressed  to  John  H. 
Tielsch  (CS-3T),  Assistant  Regional 
Counsel,  U.S.  Environmental  Protection 
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Agency,  Region  V,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  H.  Tielsch  (CS-3T),  U.S. 
Environmental  Protection  Agency, 
Region  V,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604,  (312)  353-7447. 

Dated  January  12, 1993. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

|FR  Doc.  93-3789  Filed  2-17-93;  8:45  ami 
BILLING  CODE  664G-SO-M 


[OPPTS-59959;  FRL-4570-9] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  die  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  horn 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  2  such  PMN(s)  and 
provides  a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  93-48,  February  11, 1993. 

V  93-49,  February  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 


v  #3-*a 

Manufacturer.  Mace  Adhesives  & 
Coatings  Co,  Inc. 

Chemical.  (G)  Polyester  polymer  with 
dihydroxyalkanoic  acid, 
diisocyantoalkane,  and  diaminalkane, 
compound  with  trisubstituted  amine. 

Use/Production.  (S)  Adhesives, 
industrial  laminates,  binder  industrial 
paints/coatings.  Prod,  range: 
Confidential. 

Y  93—49 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Open, 
nondispersive,  binder.  Prod,  range: 
17,500-35,000  kg/yr. 

Dated:  February  9, 1993. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-3800  Filed  2-17-93;  8:45  am) 

BILLING  CODE  6560-50-F 


FARM  CREDIT  ADMINISTRATION 

Final  Order  Cancelling  Charter  of  the 
Farm  Credit  System  Assistance  Board 
and  Dissolving  the  National  Special 
Asset  Council 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Notice. 

On  February  5, 1993,  the  Chairman  of 
the  Farm  Credit  Administration  Board 
executed  a  Final  Order  cancelling  the 
charter  of  the  Farm  Credit  System 
Assistance  Board  (Assistance  Board) 
and  dissolving  the  National  Special 
Asset  Council.  The  text  of  the  Final 
Order  is  set  forth  below: 

Final  Order  Cancelling  Charter  of  the 
Farm  Credit  System  Assistance  Board 
and  Dissolving  the  National  Special 
Asset  Council 

Whereas,  On  January  21, 1988,  the 
Farm  Credit  Administration  (FCA) 
chartered  the  Farm  Credit  System 
Assistance  Board,  pursuant  to  section 
6.0,  title  VI,  subtitle  A  of  the  Farm 
Credit  Act  of  1971,  as  amended  (Act),  to 
carry  out  a  program  to  provide 
assistance  to,  and  protect  the  stock  of 
borrowers  of,  the  institutions  of  the 
Farm  Credit  System,  and  to  assist  in 
restoring  System  institutions  to 
economic  viability  and  permitting  such 
institutions  to  continue  to  provide 
credit  to  farmers,  ranchers,  and  the 
cooperatives  of  such,  at  reasonable  and 
competitive  rates; 

Whereas,  Pursuant  to  title  IV,  part  C, 
section  4.14C(c)  of  the  Act,  the 
Assistance  Board  established  the 


National  Special  Asset  Council  in  June 
1988,  to  ensure  that  Federal  financial 
assistance  to  financially  distressed 
farmers  provided  loan  restructuring 
measures  as  alternatives  to  foreclosure; 

Whereas,  On  January  6, 1988,  the 
Farm  Credit  System  Insurance 
Corporation  was  established  pursuant  to 
section  5.58  of  the  Act  and  succeeds  to 
the  rights  of  the  Assistance  Board  under 
agreements  between  the  Assistance 
Board  and  Farm  Credit  System 
institutions  certifying  the  institutions  as 
eligible  to  issue  preferred  stock 
pursuant  to  title  VI  upon  the 
termination  of  the  Assistance  Board 
under  section  6.12  of  the  Act;  and 

Whereas,  The  Assistance  Board  and 
the  authority  provided  the  Assistance 
Board  did  terminate  on  December  31, 
1992  pursuant  to  section  6.12  of  the  Act; 

Now,  therefore,  it  is  hereby  ordered 
that: 

1.  The  charter  of  the  Farm  Credit 
System  Assistance  Board  is  hereby 
cancelled  retroactive  to  December  31, 
1992. 

2.  The  National  Special  Asset  Council 
is  hereby  dissolved  retroactive  to 
December  31, 1992. 

Signed  February  5, 1993. 

By  Harold  B.  Steele, 

Chairman,  Farm  Credit  Administration 
Board. 

Dated:  February  11, 1993. 

Nan  P.  Mitchem, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

(FR  Doc.  93-3725  Filed  2-17-93;  8:45  am) 
BILLING  CODE  670S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

Februry  8, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW„  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
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NEOB,  Washington,  DC  20503,  (202) 
395-4814.  - 

OMB  Number:  3060-0134 
Title:  Application  for  Renewal  of  Private 
Radio  Station  License 
Form  Number:  FCC  Form  574— R 
Action:  Revision  of  a  currently  approved 
collection  v 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  84,000 
responses;  .33  hours  average  burden 
per  response;  27,720  hours  total 
annual  burden 

Needs  and  Uses:  In  accordance  with 
FCC  Roles,  radio  station  licensees  are 
required  to  apply  for  renewal  of  their 
radio  station  authorization  every  five 
years.  The  FCC  Form  574— R  is  being 
revised  to  allow  licensees  the 
opportunity  to  reinstate  cr  change  the 
number  of  Land  Mobile  mobile  units 
at  time  of  renewal,  in  lieu  of  filing 
FCC  Form  574.  The  revised  FCC  Form 
574-R  will  provide  applicants  with  a 
full  license  print  to  verify  or  modify. 
PR  Docket  92-78  states  that  licensees 
may  change  the  number  of  mobile 
units  at  time  of  renewal,  and  need  not 
file  for  frequency  coordination  in 
accordance  with  Rule  Section  90.175. 
The  Anti-Drug  Abuse  Act  of  1988 
certification  was  also  included  in  this 
revision. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretory. 

|FR  Doc.  93-3704  Filed  2-17-93;  8:45  ami 
BILUNG  CODE  6712-01-M 


Public  information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

February  9, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
cn  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 


Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0318 
Title:  Notification  of  Status  of  Facilities 
Form  Number:  FCC  Form  489 
Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  2,567 
responses;  3.62  hours  average  burden 
per  response;  9,273  hours  total  annual 
burden 

Needs  and  Uses:  The  FCC  Form  489  is 
a  multi-purpose  fund  used  by 
common  carriers  subject  to  47  CFR 
part  22  to  notify  the  Commission  of 
completion  of  construction,  of  minor 
modifications  and  to  request  an 
extension  of  time  to  complete 
constructions.  In  addition  to  the 
requirements  specified  in  the  form, 
applicants  may  be  required  to  file 
exhibits  and  showings  as  specified  in 
part  22.  The  requested  information  by 
FCC  Form  489  is  used  by  the  Mobile 
Services  Division,  Common  Carrier 
Bureau,  in  carrying  out  its  duties  as 
set  forth  in  sections  308  and  309  of 
the  Communications  Act  of  1934,  as 
amended.  The  data  is  used  to  verify 
compliance  with  construction 
requirements  and  to  update  the 
Commission  database. 

OMB  Number:  3060-0319 
Title:  Application  for  Assignment  or 
Transfer  of  Control  *>  _ 

Form  Number:  FCC  Form  490 
Action:  Extension  of  a  currently 
approved  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  1,000 
responses;  3  hours  average  burden  per 
response;  3,000  hours  total  annual 
burden 

Needs  and  Uses:  The  FCC  Form  490  is 
filed  to  solicit  Commission  approval 
to  assign  or  transfer  control  of  radio 
stations.  In  addition  to  the 
requirements  specified  in  the  form, 
applicants  may  be  required  to  file 
exhibits  and  showings  as  required  by 
part  22.  The  informatioh  collected  in 
the  application  is  used  by  the  Mobile 
Services  Division  to  determine 
whether  the  proposed  sale  of  a 
common  carrier  station  and  the 
qualifications  of  the  new  carrier  are  in 
compliance  with  the  requirements  of 
FCC  rules  and  regulations.  Without 
such  information  the  agency  could 
not  determine  whether  to  issue  a 
license  or  renewal. 


Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-3705  Filed  2-17-93;  8:45  am) 

BILUNG  CODE 


Low  Power  Television  and  Television 
Translator  Filing  Window  From  March 
29,  Through  April  2, 1993 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Filing  Window. 

SUMMARY:  This  action  gives  notice  of  an 
application  filing  window  for  the 
tendering  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  station.  The  filing  window 
will  be  subject  to  certain  geographic 
restrictions  on  the  filing  of  applications 
for  new  power  television  and  television 
translator  station  construction  permits. 
This  notice  sets  forth  the  geographic 
restrictions  and  the  filing  procedures, 
including  when  and  where  to  file  and 
the  applicable  application  form  to  be 
used,  and  information  concerning 
application  filing  fees. 

DATES:  March  29, 1993,  through  April  2, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  A.  Larson  ot  Molly  Fitzgerald, 

Low  Power  Television  Branch,  Mass 
Media  Bureau  (202)  632-3894. 
SUPPLEMENTARY  INFORMATION: 

Released:  February  11, 1993. 

Notice  of  Limited  Low  Power 
Television/Television  Translator  Filing 
Window  From  March  29, 1993  Through 
April  2, 1993 

Commencing  March  29, 1993,  and 
continuing  to  and  including  April  2, 
1993,  the  Commission  will  permit  the 
filing  of  applications  for  new 
construction  permits  and  for  major 
changes  in  existing  facilities  for  low 
power  television  and  television 
translator  stations  (LPTV). 

Filing  Locations 

All  IJ’TV  applications  that  are  subject 
to  the  payment  of  a  fee  must  be  filed  at 
the  Pittsburgh,  Pennsylvania  locations 
specified  herein.  Those  LPTV  applicants 
that  are  fee  exempt,  as  explained  later 
in  this  Public  Notice,  must  file  their 
applications  directly  with  the  Federal 
Communications  Commission  ft  the 
location  specified  herein. 

Georgraphic  Restrictions 

This  filing  window  is  subject  to 
geographic  restrictions  on  the  filing  of 
applications  for  new  station 
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construction  permits.  The  Commission 
will  permit  only  new  station 
applications  that  specify  transmitting 
antenna  site  coordinates  (geographic 
latitude  and  longitude)  located  more 
than  161  kilometers  (100  miles)  from  the 
reference  coordinates  of  the  cities  listed 
in  Attachment  I  to  this  Notice.  These 
restrictions  are  necessitated  by  the 
Commission’s  proceeding  on  Advanced 
Television  Systems  (ATV)  and  the  large 
number  of  low  power  television  and 
television  translator  stations  already 
authorized  in  and  around  these 
metropolitan  areas.1 

Applications  for  new  stations  that 
specify  sites  within  the  restricted  areas, 
except  as  provided  below,  will  be 
considered  unacceptable  for  filing  and 
will  be  returned  to  applicants  without 
refund  of  any  fee  required  to  be 
submitted  with  their  applications.  The 
Commission  will  consider  requests  for 
waiver  of  the  geographic  restrictions 
based  on  terrain  shielding.  Such  waivers 
will  be  granted  only  in  cases  where 
applicants  demonstrate  that  their 
proposed  facilities  are  completely 
shielded  by  terrain  barriers  from  the 
applicable  television  market  areas.2  The 


’  In  1987,  the  Commission  imposed  a  freeze  on 
full-service  television  applications  and  allotments 
in  the  vicinity  of  these  urban  areas.  52  FR  28346 
(July  29, 1987).  This  freeze  did  not  apply  to  low 
power  TV  and  TV  translator  applications.  The 
Commission  then  reasoned  that,  because  of  their 
secondary  status,  continued  authorizations  of  these 
stations  would  not  restrict  its  spectrum  planning 
options  in  the  ATV  proceeding.  See  also  First 
Report  and  Order  in  the  ATV  proceeding,  MM 
Docket  No.  87-268,  5  FCC  Red  5627  (1990).  Since 
then,  however,  numerous  low  power  TV  and  TV 
translator  stations  have  been  authorized  in  and 
around  these  urban  areas;  areas  for  which  available 
broadcast  spectrum  for  future  ATV  systems  is  most 
limited.  It  is  possible  that  some  of  these  secondary 
stations  may  be  displaced  in  channel  if  and  when 
the  spectrum  is  needed  by  full-service  TV  stations 
for  ATV  use.  The  restriction  against  additional  new 
stations  in  and  around  these  urban  areas  is  intended 
to  minimize  the  extent  to  which  low  power  TV  and 
TV  translator  service  to  the  public  msy  be 
disrupted.  In  this  regard,  low  power  TV  and  TV 
translator  stations  continue  to  have  secondary 
status  with  regard  to  the  introduction  of  ATV 
service.  The  geographic  restrictions  herein  are 
comparable  to  those  imposed  in  the  1987  television 
freeze;  taking  into  account  the  typical  differences  in 
levels  of  full-service  TV  and  low  power  TV  station 
operating  power. 

2  Through  this  extension  of  the  Commission's 
policy  on  terrain  shielding  (See  Policy  Statement. 

3  FCC  Red  2664,  reconsideration  granted  in  part, 

3  FCC  Red  7105  (1988)),  opportunities  will  not  be 
foreclosed  for  additional  low  power  TV  and  TV 
translator  service  in  locales  that  are  completely 
insulated  from  the  applicable  urban  TV  markets  due 
to  substantial  terrain  obstructions;  for  example, 
large  mountain  ranges  in  the  Western  States. 
Requests  for  terrain-related  waivers  must  be 
supported  by  detailed  profiles  of  the  terrain  in  all 
pertinent  directions  toward  the  applicable  urban 
market  areas.  Profiles  should  be  prepared  in 
accordance  with  the  guidelines  given  in  the 
Commission's  terrain  Policy  Statement.  In  the 
context  of  geographic  filing  restrictions,  the  scope 
of  terrain  shielding  waivers  will  not  be  limited  to 


spectrum  requirements  for  ATV  systems 
will  weigh  heavily  against  the  granting 
of  requests  for  waiver  of  the  restrictions 
based  on  reasons  other  than  terrain 
shielding.  Geographic  restrictions  will 
not  apply  to  the  filing  of  applications  for 
major  changes  in  authorized  facilities  or 
in  construction  permit  applications  now 
pending  at  the  Commission.  Major 
change  applications  may  be  filed  in  this 
window  for  all  station  locations.3 

Five — Application  Limit 

No  more  than  five  (5)  applications  for 
new  low  power  television  or  television 
translator  stations  may  be  tendered  for 
filing  by  any  applicant,  or  by  any 
individual  or  entity  having  an  interest  of 
one  percent  (1%)  or  greater  in  any 
applicant(s)  filing  in  the  March  29- 
April  2, 1993,  window. 

This  restriction  does  not  apply  to 
major  change  applications. 

Applications  Requiring  a  Fee 

Generally,  applicants  seeking  to 
construct  a  new  low  power  television  or 
television  translator  station  or  to  make 
a  major  change  in  the  facilities  of  an 
existing  low  power  television  or 
television  translator  station  are  required 
to  pay  and  submit  a  fee  with  the  filing 
of  the  application.  Such  applicants  must 
complete  and  attach  to  their  original 
applications  the  Fee  Processing  Form 
(FCC  Form  155)  and  a  remittance  of 
$425.00  for  the  requisite  fee.  The 
February  1988  edition  of  FCC  Form  346 
is  to  be  used  during  this  window 
period.4  See  53  FR  15225  (April  28, 
1988).  FCC  Forms  346  and  155  can  be 
obtained  by  calling  the  FCC’s  Forms 
Distribution  Center  at  Telephone  No. 
(202)  632-FORM  and  leaving  your 
request  on  the  answering  machine 
provided  for  this  purpose. 

For  applicants  requiring  a  fee,  the 
Commission  will  utilize  the  facilities  of 


those  applications  that  are  not  mutually  exclusive 
with  other  applications.  Prospective  applicants  are 
cautioned  that  such  waivers  will  not  be  granted  in 
cases  where  proposed  facilities  are  only  partially 
shielded  from  the  listed  market  areas  or  in  cases  of 
marginal  terrain  shielding;  for  example,  due  to 
rolling  hills. 

3  The  need  for  major  changes  in  authorized 
facilities  often  is  compelled  by  unforeseen  and 
unavoidable  circumstances,  such  as  the  loss  or 
unsuitability  of  a  station's  antenna  site. 

Commission  authorization  of  such  changes  may  be 
vital  to  preserving  an  existing  low  power  TV  or  TV 
translator  service.  Allowance  for  major  changes  also 
will  facilitate  the  construction  and  operation  of 
unbuilt  and  planned  stations  for  which 
considerable  resources  may  have  been  expended. 
Fairness  dictates  that  station  projects  now 
underway  be  given  the  opportunity  to  be 
completed. 

*  OMB  has  approved  a  revised  Form  346. 
However,  since  the  revised  form  is  not  yet  available, 
the  February  1988  edition  of  Form  348  remains  in 
use. 


a  Treasury  Department  lockbox  bank. 
These  filings  can  be  made,  either  by 
mail  or  by  person,  at  the  following 
locations  Only: 

If  mailed — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  P.O.  Box  358992, 
Pittsburgh,  PA  15251-5992. 

If  hand-delivered — Federal 
Communications  Commission,  Low 
Power  Television  Window  Filing, 
Three  Mellon  Bank  Center,  525 
William  Penn  Way,  Pittsburgh,  PA 
15259,  Attn:  Wholesale  Lockbox  Shift 
Supervisor. 

Mailed  applications  must  be  actually 
received  no  later  than  April  2, 1993. 
Hand-carried  or  couriered  applications 
can  be  delivered  at  the  Three  Mellon 
Bank  Center  location  at  any  time  during 
the  window  period  up  through  11:59 
p.m.  on  Friday,  April  2, 1993. 
Submissions  tendered  after  11:59  p.m. 
on  Friday,  April  2, 1993,  will  not  be 
accepted.  Detailed  instructions  to  get  to 
this  location  are  included  in  this  Public 
Notice  as  Attachment  II.  An  original  and 
two  copies  of  the  application  and  all 
required  exhibits  must  be  filed.  To 
facilitate  the  initial  processing  of  these 
applications,  all  applicants  are 
requested  to  enclose  in  a  single 
envelope  the  original  and  duplicate 
copies  of  the  application,  with  each 
duplicate  copy  clearly  denoted  by  the 
applicant.  Where  more  than  one  new 
station  or  major  change  application  is 
being  filed,  separate  envelopes 
enclosing  the  individual  application 
(i.e.,  an  original  and  two  copies)  can  be 
mailed  in  a  single  package.  Receipts  will 
not  be  provided  by  the  lockbox  bank 
facility.  However,  a  "stamp  receipted 
copy”  will  be  furnished  by  the  lockbox 
bank  facility  provided  the  applicant 
clearly  identifies  the  copy  to  be 
stamped,  and  the  filing  is  submitted 
with  the  "stamp  receipted  copy"  on  top 
of  the  original  application  package. 
Requests  for  "stamp  receipted  copies" 
must  include  a  stamped,  self-addressed 
envelope  of  sufficient  size  to 
accommodate  the  stamp  receipted  copy 
to  be  returned.  If  the  "stamp  receipted 
copy”  is  submitted  in  any  other  format 
or  the  envelope  is  not  of  sufficient  size, 
it  will  not  be  stamped  and  returned.  For 
hand-carried  or  couriered  applications 
delivered  to  the  Three  Mellon  Bank 
Center  location,  bank  personnel,  if 
requested  in  person,  will  date  stamp  as 
received  a  proffered  copy  of  the 
application  and  return  it  to  the 
requester.  Only  one  piece  of  paper  per 
individual  application  will  be  stamped 
for  receipt  purposes. 

As  noted  above,  a  separate  fee 
payment  of  $425.00,  attached  (but  not 
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stapled)  to  the  Fee  Processing  Form 
(FCC  Form  155)  of  each  original 
application,  must  be  submitted  for  each 
hew  station  or  major  change  application 
filed  during  this  window.  Applicants 
required  to  submit  the  Fee  Processing 
Form  are  instructed  to  enter  “MOL”  as 
the  Fee  Type  Code  in  response  to 
Column  (A)  of  Section  I  of  that  form. 

The  Fee  Multiple  for  applicants  in  this 
low  power  television  window  is  “0001” 
and  that  number  should  be  entered  in 
Column  (B),  Section  I,  FCC  Form  155.  A 
single  fee  payment  for  multiple 
applicants  will  not  be  accepted. 

Payment  of  the  required  fee  can  be 
made  by  check,  bank  draft  or  money 
order  payable  to  the  Federal 
Communications  Commission, 
denominated  in  U.S.  dollars,  and  drawn 
upon  a  U.S.  financial  institution.  No 
postdated,  altered  or  third-party  checks 
will  be  accepted.  Do  Not  Send  Casb. 

Applications  submitted  without  a 
required  Fee  Processing  Form,  with 
insufficient  or  inappropriate  payments, 
or  without  any  payments  will  be 
dismissed  and  returned  to  the  applicant 
without  processing.  See  Section  1.1107 
of  the  Commission’s  Rules.  Following 
the  fee  review  process,  applications  that 
are  found  to  be  patently  defective,  not 
“complete  and  sufficient,”  or  filed  on  an 
obsolete  edition  of  the  FCC  Form  346 
will  be  rejected  and  returned  to  the 
applicant. 

Applications  Not  Requiring  a  Fee 

Governmental  entities  are  exempt 
from  the  $425.00  fee.  As  defined  by  the 
Commission's  rules,  governmental 
entities  include  “any  possession,  state, 
city,  county,  town,  village,  municipal 
corporation  or  similar  political 
organization  or  subpart  thereof 
controlled  by  publicly  elected  and/or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs."  Also 
exempted  from  this  fee  are 
noncommercial  educational  FM  and 
full-service  television  broadcast  station 
licensees  seeking  to  make  major  changes 
in  the  facilities  of  their  existing  low 
power  television  or  television  translator 
stations  or  to  construct  new  low  power 
television  or  television  translator 
stations,  provided  those  stations  operate 
or  will  be  operated  on  a  noncommercial 
educational  basis.  A  licensee  or 
permittee  of  low  power  television  or 
television  translator  station,  which  is 
filing  a  major  change  application  and 
which  earlier  obtained  either  a  fee 
refund  because  of  a  NTIA  faci  lities  grant 
for  that  station  or  a  fee  waiver  because 
of  demonstrated  compliance  with  the 
eligibility  and  service  requirements  of 


Section  73.621  of  the  Commission's 
Rules,  is  similarly  exempt  from  payment 
of  the  $425.00  fee.  See  Section  1.1112  of 
the  Commission’s  Rules.  To  avail  itself 
of  any  fee  exemption  an  applicant  must 
indicate  its  eligibility  by  dhecking  the 
most  appropriate  box  on  page  1  of  FCC 
Form  346  (February  1988  edition). 

Again,  FCC  Form  346  can  be  obtained 
by  calling  the  FCC  Forms  Distribution 
Center  at  Telephone  No.  (202)  632- 
FORM. 

Filing  of  LPTV  window  applications 
not  requiring  the  payment  of  a  fee  can 
be  made  either  by  mail  or  by  person,  at 
the  following  locations  Only; 

If  mailed — Federal  Communications 
Commission,  Low  Power  Television 
Window  Filing,  1919  M  Street.  NW., 
Washington,  DC  20554. 

If  hand-delivered — Federal 
Communications  Commission, 
Secretary’s  Office,  room  222, 1919  M 
Street,  NW.,  Washington,  DC  20554. 
Mailed  applications  must  be  actually 
received  no  later  than  April  2, 1993. 
Hand-carried  or  couriered  applications 
can  be  delivered  daily  during  the  filing 
window  at  the  Secretary's  Office  from  8 
a.m.  to  5:30  p.m.  Applications  tendered 
after  5:30  p.m.  on  Friday,  April  2,  1993, 
will  not  be  accepted. 

For  further  information  concerning 
the  filing  window,  contact  Keith  A. 
Larson  or  Molly  Fitzgerald,  Low  Power 
Television  Branch,  Mass  Media  Bureau 
at  Telephone  No.  (202)  632-3894. 
Attachments. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary'. 

Attachment  I. — Reference  Coordf 

NATES  FOR  AREAS  NOT  ELIGIBLE  FOR 

New  Station  Applications 

[Source  of  Coordinates:  Section  76.53  of  FCC 
Rules] 


(Degrees-mlnutes-sec- 

onds) 

Latitude 

Longitude 

New  York,  NY  . 

40-45-06 

73-59-39 

Los  Angeles.  CA . 

34-03-15 

118-14-28 

Chicago,  IL . 

41-52-28 

87-38-22 

Philadelphia,  PA  . 

30-56-58 

•  75-09-21 

San  Francisco,  CA . 

37-46-39 

122-24-40 

Boston,  MA  . 

42-21-24 

71-03-25 

Detroit,  Ml  . 

42-19-48 

83-02-57 

Dallas.  TX 1  . 

32-47-09 

96-47-37 

Ft  Worth,  TX 1  . 

32-44-55 

97-19-44 

Washington,  DC . 

38-53-511 

77-00-33 

Houston,  TX . 

29-45-26 

95-21-37 

Cleveland,  OH  . 

*  41-29-51 

81-41-50 

Pittsburgh,  PA . 

40-26-19 

80-00-00 

Seattle,  WA1 . 

47-36-32 

122-20-12 

Tacoma,  WA’  . . 

47-14-59 

122-26-15 

Miami,  FL  . 

25-46-37 

80-11-32 

Atlanta,  GA  . . 

33-45-10 

84-23-37 

Minneapolis,  MN  ’  . 

44-58-57 

93-15-43 

St  Paul,  MN  ’  . 

44-56-50 

93-05-11 

Tampa,  FL1  . 

27-56-58 

82-27-26 

Attachment  l— Reference  Coordi¬ 
nates  for  Areas  Not  Eligible  for 
New  Station  Applications — Contin¬ 
ued 

[Source  of  Coordinates:  Section  76.53  of  FCC 
Rules] 


(Degrees-minutes-sec- 

onds) 

Latitude 

Longitude 

St  Petersburg,  FL*  _ 

27-46-18 

82-38-16 

Saint  Louis,  MO . 

36-37-45 

90-12-22 

Denver,  CO . 

39-44-58 

104-69-22 

Sacramento,  CA 1  . 

38-34-57 

121-2941 

Stockton,  CA 1 . 

37-57-30 

121-17-16 

Indianapolis,  IN  . 

39-46-07 

86-09-46 

Hartlotti,  CT 1  . 

41-46-12 

72-40-49 

New  Haven,  CT 1  . 

41-18-25 

72-55-30 

Portland,  OR - - 

45-31-06 

122-40-35 

Milwaukee,  Wl  . . . 

43-02-19 

87-54-15 

Cincinnati,  OH . . 

3S  -06-07 

84-30-35 

Kansas  City,  MO - 

39-04-56 

94-35-20 

Charlotte,  NC . . 

35-13-44 

80-50-45 

Nashville,  TN  . 

36-09-33 

86-46-55 

Columbus,  OH  . 

39-57-47 

83-00-17 

New  Orleans.  LA  . 

29-56-53 

90-04-10 

1  City  Is  part  of  a  hyphenated  television  market. 


Attachment  II — Directions  to  Three 
Mellon  Bank  Center 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  oh  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh.  Go 
through  the  Fort  Pitt  tunnels  and  across 
the  Fort  Pitt  Bridge.  Follow  signs  to 
Parkway  East  (Monroeville).  Travel 
approximately  V*  of  a  mile  to  the  Grant 
Street  Exit  (Exit  3).  Proceed  on  Grant 
Street  to  6th  Street.  Make  a  left  on  6th 
Street,  go  one  block,  make  another  left 
onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

From  Pennsylvania  Turnpike 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Street  Exit  (Exit  3).  Proceed  on 
Grant  Street  to  6th  Street.  Make  a  left  on 
6th  Street,  go  one  block,  make  another 
left  onto  William  Penn  Way.  The  street 
address  is  525  William  Penn  Way.  Enter 
building  at  designated  entrance  and 
follow  signs. 

Parking 

Parking  is  available  in  several  parking 
garages  which  are  within  two  blocks  of 
Three  Mellon  Bank  Center.  Kaufman 
Department  Store  garage  is  located  on 
Smithfield  Street;  and  Mellon  Square 
Garage  is  on  6th  Avenue  (across  from 
the  Alcoa  Building).  There  is  also  a 
loading  area  located  behind  One  Mellon 
Bank  Center  on  Ross  Street. 

IFR  Doc.  93-3744  Filed  2-17-93;  8:45  ami 
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FEDERAL  ELECTION  COMMISSION 

|  Notice  1993-7] 

F'llng  Dates  for  the  California  Special 
Election 

agency:  Federal  Election  Commission. 
action:  Notice  of  filing  dates  for  special 

elections. 

SUMMARY:  California  has  scheduled  a 
special  election  in  the  Seventeenth 
Congressional  District  to  fill  the  U.S. 

1  louse  seat  vacated  by  Representative 
l.eon  Panetta.  There  are  two  possible 
elections  but  only- one  may  be 
necessary 

•  Special  General  Election:  April  13, 

1993 

If  no  candidate  wins  a  majority  of 
votes  in  the  Special  General  Election, 
those  who  receive  sufficient  votes  as 
specified  in  State  law  will  qualify  to 
participate  in  a  Special  Runoff. 

•  Special  Runoff  Election:  June  8, 
1993 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Bobby  Werlel.  Public  Information 
Office,  999  E  Street  NW.,  Washington, 
DC  20463,  Telephone:  (202)  219-3420; 
Toll  Free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
California  Special  General  Election  and 
all  other  political  committees  not  filing 
monthly  which  support  candidates  in 
this  election  shall  file  a  12-day  Pre- 
General  Report  by  April  1, 1993,  with 


coverage  dates  from  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee’s  first  activity,  whichever  is 
later,  through  March  24, 1993.  If  there 
is  a  majority  winner,  committees  must 
also  file  a  Post-General  Report  by  May 
13, 1993,  with  coverage  dates  from 
March  25, 1993,  through  May  3, 1993, 
and  a  Mid-Year  Report  by  July  31, 1993, 
with  coverage  dates  from  May  4, 1993., 
through  June  30, 1993. 

In  the  event  that  no  candidate 
receives  a  majority  of  the  votes  in  the 
Special  General  Election,  a  Special 
Runoff  Election  will  be  held  on  June  8, 
1993.  The  following  information  only 
applies  if  a  Special  Runoff  Election  is 
held. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  only  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
General  Election  only  shall  file  a  12-day 
Pre-General  Report  by  April  1, 1993, 
with  coverage  dates  hum  the  close  of 
the  last  report  filed,  or  the  date  of  the 
committee’s  first  activity,  whichever  is 
later,  through  March  24, 1993,  and  a 
Mid-Year  Report  by  July  31, 1993,  with 
coverage  dates  from  March  25, 1993, 
through  June  30, 1993.  All  principal 
campaign  committees  of  candidates  who 
participate  in  the  Special  Runoff 
Election  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
Runoff  and  in  the  preceding  Special 
General  Election  shall  file  a  Pre-General 


Report  by  April  1, 1993,  with  coverage 
dates  from  the  close  of  the  last  report 
filed,  or  the  committee’s  first  activity, 
whichever  is  later,  through  March  24, 
1993,  a  12-day  Pre-Runoff  Report  by 
May  27, 1993,  with  coverage  dates  from 
March  25, 1893,  through  May  19, 1993, 
and  a  consolidated  Post-Runoff  Report 
and  Mid-Year  Report  by  July  8, 1993, 
with  coverage  dates  from  May  20, 1993, 
through  June  30, 1993.  Alternatively,  in 
lieu  of  a  consolidated  report, 
committees  must  file  two  separate 
reports:  the  Post-Runoff  by  July  8, 1993 
with  coverage  dates  from  May  20, 1993 
through  June  28, 1993;  and  the  Mid- 
Year  Report  by  July  31, 1993,  which  will 
cover  June  29  through  June  30, 1993. 

All  unauthorized  political  committees 
not  filing  monthly  which  support 
candidates  in  the  Special  Runoff  only 
shall  file  a  12-day  fWRunoff  Report  by 
May  27, 1993,  with  coverage  dates  from 
the  close  of  the  last  report  filed,  or  the 
date  of  the  committee's  first  activity,- 
whichever  is  later,  through  May  19, 
1993,  a  consolidated  Post-Runoff  and 
Mid-Year  Report  by  July  8, 1993,  with 
coverages  dates  from  May  20, 1993, 
through  Jun6  30, 1993.  Alternatively,  in 
lieu  of  a  consolidated  report, 
committees  must  file  two  separate 
reports:  the  Post-Runoff  by  July  8, 1993, 
with  coverage  dates  from  May  20, 1993 
through  June  28, 1993;  and  the  Mid- 
Year  report  by  July  31, 1993,  which  will 
cover  June  29  through  June  30, 1993. 


Calendar  of  Reporting  Dates  for  California  Special  Elections 


H  Only  One  Election  (04/13)  la  Held,  Committee*  Must  File. 


Pre-General . .. . . . . . . 1 

*01/01/93-03/24/93 

03/29/93 

04/01/93 

03/25/93-05/03/93 

05/13/93 

05/13/93 

Mid-Year . . . 

05/04/93-06/30/93 

07/31/93 

1  07/31/93 

1 _ 

If  Two  Elections  Are  Held,  All  Committee*  Involved  In  Only  the  General  Election  (94/13)  Must  File: 

Pre-General  .  ,,,  . 

*01/01/93-03/24/93 

03/29/93 

04/01/93 

Mid-Year . . . . . 

03/25/93-06/30/93 

07/31/93 

07/31/93 

K  Two  Elections  Am  Held,  Committee*  Involved  In  the  General  Election  (04/13)  and  the  Runoff  Election  (06/08)  Must  File: 

Pre-General  . .  . . . . T . . . . 

*01/01/93-03/24/93 

03/29/93 

04/01/93 

Pre-Runofl  . . . „  . . . . . 

03/25/93-05/19/93 

05/24/93 

05/27/93 

Pre-Runofl  &  Mid-Year . . .  .  .  . .  . 

05/20/93-06/30/93 

07/06/93 

07/06/93 

ft  Two  Elections  Are  Held,  Committees  Involved  In  Only  the  Runoff  Election  (06/08)  Must  File: 

Pre-Runoff 

*01/01/93-06/19/93 

05/24/93 

06/27/93 

Post-Runoff  &  Mid-Year3 . . . . . .  . . 

05/20/93-06/30/93 

07/08/93 

07/08/93 

1  Reports  sent  by  registered  or  certified  mail  must  be  postmarked  by  the  mailing  data;  otherwise,  they  must  be  received  by  the  flung  date. 

*The  period  begins  with  the  does  of  books  of  the  last  report  Ned  by  the  committee  If  the  committee  has  Ned  no  previous  reports,  the  period  begins  with  the  date 
of  the  committee's  first  activity. 
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3  The  Commission  recommends  that  committees  Bed  a  consolidated  Post — Runoff  and  Mid-Year  Report  by  the  Wing  date  o I  the  Post-Runoff  Report  Alternatively 
In  lieu  of  a  consolidated  report,  committees  must  file  two  separate  reports:  the  Poet— Runoff  bv  7/8/93:  and  the  Mid-year  by  7/31/93,  which  will  cover  two  days  (6/29 
and  6/30). 


Dated:  February  12, 1993. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  93-3781  Filed  1-17-93;  8:45  am] 

BILLING  CODE  *71 5-01 -M 


FEDERAL  MARITIME  COMMISSION 

Intent  To  Cancel  Tariff*  of  Common 
Carriers  by  Water  and  To  Suspend 
Licenses  of  Ocean  Freight  Forwarders 
for  Failure  To  File  Anti-Rebate 
Certifications 

Notice  is  given  that  the  common 
carriers  by  water  and  ocean  height 
forwarders  shown  in  parts  A,  B  and  C 
respectively  on  the  attached  lists  have 
not  filed  the  anti-rebate  certification 
which  was  due  on  or  before  December 
31, 1992.  The  Federal  Maritime 
Commission’s  regulations  at  46  CFR 
582.1(a)  and  582.3(a)  require  every 
common  carrier  by  water  and  ocean 
freight  forwarder  in  the  foreign 
commerce  of  the  United  States  to  file  an 
anti-rebate  certification  by  December  31, 
1992  and  thereafter  by  December  31  of 
each  succeeding  even  numbered  year. 

The  firms  listed  in  parts  A,  B  and  C 
were  notified  by  certified  mail  dated 
and  mailed  on  February  9, 1993,  that,  if 
within  45  days  of  the  date  of  such 
notice,  they  have  not  either  filed  an 
anti-rebate  certification  or  established 
that  it  had  been  filed,  their  tariffs  would 
be  cancelled  in  accordance  with  46  CFR 
580.5(c)(2)(ii)(B)  and  their  licenses 
would  be  suspended  in  accordance  with 
46  CFR  510.16(a)(6).  This  suspension 
shall  remain  in  effect  until  such  time  as 
the  license  is  reinstated  by  the 
Commission  after  an  anti-rebate 
certification  is  filed. 

Firms  filing  the  anti-rebate 
certification  during  the  45-day  notice 
period  will  not  have  their  tariffs 
cancelled  or  licenses  suspended, 
however  these  firms  may  be  subject  to 
a  civil  penalty  of  up  to  $5,000  for  each 
day  the  firm  is  in  violation. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

Federal  Maritime  Commission,  Bureau 
of  Tariffs,  Certification  and  Licensing, 
Office  of  Tariffs 

Part  A:  Common  Carriers  by  Water  in 
the  Foreign  Commerce  of  the  United 
States  that  have  not  filed  anti-rebate 
certifications 

Acronym;  A.I.F.  Services,  Inc. 


Dba  Name:  Agency  International 
Forwarding,  Inc. 

Organization  No.:  005094 
Acronym:  Abacus  Transports  & 
Forwarder  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010653 
Acronym:  Acmetrans  Worldwide  Cargo 
Services,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008522 
Acronym:  ACS  Freight  Forwarders,  Inc. 
Dba  Name:  TCS  Liner  Service 
Organization  No.:  010958 
Acronym:  Aderight  Shipping  Limited 
Dba  Name:  NA. 

Organization  No.:  010985 
Acronym:  African  Atlantic  Steamship 
Limited 
Dba  Name:  NA. 

Organization  No.:  006188 
Acronym:  Air  Express  International 
(H.K.)  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010422 
Acronym:  Air  Power  International 
Express  (CHI)  Inc. 

Dba  Name:  NA. 

Organization  No.:  011159 
Acronym:  Air  Sea  Transport  Co.,  Ltd. 
Dba  Name:  NA. 

Organization  No.:  009804 
Acronym:  Airborne  International 
Freight  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010709 
Acronym:  Alfons  Koster 
Dba  Name:  NA. 

Organization  No.:  010619 
Acronym:  All  Caribbean  Services,  Inc. 
Dba  Name:  NA. 

Organization  No.:  009451 
Acronym:  Aloyd  International,  Corp. 
Dba  Name:  NA. 

Organization  No.:  011242 
Acronym:  Amcargo  Line,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008653 
Acronym:  Amcliff,  Inc. 

Dba  Name:  NA. 

Organization  No.:  000216 
Acronym:  America  Niugini  Shipping 
Co.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008192 
Acronym:  American  Intermodal 
Systems  Inc. 

Dba  Name:  NA. 

Organization  No.:  006194 
Acronym:  American  Overseas  Shipping 
Company 


Dba  Name:  Niku  Shipping  Line 
Organization  No.:  010836 
Acronym:  Americargo  Lines.  Inc 
Dba  Name:  NA. 

Organization  No.:  006613 
Acronym:  Amexcaribe.  Inc 
Dba  Name:  NA. 

Organization  No.:  009678 
Acronym:  Anr  Inc. 

Dba  Najne:  NA. 

Organization  No.:  009482 
Acronym:  Antillean  Marine  Shipping 
Corporation 
Dba  Name:  NA. 

Organization  No.:  000259 

Acronym:  Antilles  Lloyd  (Bermuda)  Ltd 

Dba  Name:  NA. 

Organization  No.:  009670 
Acronym:  Asian  Pacific  Express,  (nc 
Dba  Name:  NA. 

Organization  No.:  011072 
Acronym:  Astro  Air  Express,  Inc 
Dba  Name:  Service  Marine  Line 
Organization  No.:  008976 
Acronym:  Atlantic  Lines  S.A 
Dba  Name:  NA. 

Organization  No.:  000305 
Acronym:  Aust-Asia  Worldwide 
Shipping  Pty.  Ltd. 

Dba  Name:  Aust-Asia  Shipping  Services 
Organization  No.:  010650 
Acronym:  Bascar  Cargo.  Corp 
Dba  Name:  NA. 

Organization  No.:  011257 

Acronym:  BCSL-U.S.  Med  Line  Limited 

Dba  Name:  NA. 

Organization  No.:  009397 
Acronym:  Bermuda  Atlantic  Lines.  Ltd 
Dba  Name:  NA. 

Organization  No.:  007672 
Acronym:  Bestway  Ocean  Express 
Transport,  Inc. 

Dba  Name:  NA. 

Organization  No.:  000374 
Acronym:  Betis  Marine  S.A. 

Dba  Name:  NA. 

Organization  No.:  011031 
Acronym:  BIM  Enterprises,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010947 
Acronym:  Black  Sea  Shipping  Co. 

Dba  Name:  Blasco 
Organization  No.:  008366 
Acronym:  Blue  Caribe  Line,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008002 
Acronym:  Brazilian  Overseas  Shipping 
Services  Ltd. 

Dba  Name:  Boss  Line. 

Organization  No.:  090604 
Acronym:  Bridgeport  Shipping  Lines, 
Inc. 
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Dba  Name:  NA. 

Organization  No.:  009341 
Acronym:  Bulk  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010336 
Acronym:  C  &  F  Worldwide  Agency 
Corp. 

Dba  Name:  NA. 

Organization  No.:  008135 
Acronym:  Calberson  International  Paris 
Nordn 

Dba  Name:  Calocean 
Organization  No.:  008856 
Acronym:  Cali-America  Inc. 

Dba  Name:  NA. 

Organization  No.:  009522 
Acronym:  Calko  Transport  Co. 

Dba  Name:  NA. 

Organization  No.:  007910 
Acronym:  Can- American  (Can- Am) 

Line,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010908 
Acronym:  Canal  Barge  Company,  Inc. 
Dba  Name:  NA, 

Organization  No.:  009592 
Acronym:  Capital  Express  Co. 

Dba  Name:  NA. 

Organization  No.:  010340 
Acronym:  Capital  Express  International, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  011146 
Acronym:  Capitol  Transportation,  Inc. 
Dba  Name:  NA. 

Organization  No.:  002698 
Acronym:  Caramerica  S.r.l. 

Dba  Name:  Caramerica 
Organization  No.:  006928 
Acronym:  Ca rib-Ocean  Shipping,  Inc. 
Dba  Name:  NA. 

Organization  No.:  007486 
Acronym:  Caribtran,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005751 
Acronym:  Castelletti  S.P.A. 

Dba  Name:  NA. 

Organization  No.:  010700 
Acronym:  CCAL  (Canada)  Inc. 

Dba  Name:  Christensen  Canadian 
African  Lines 
Organization  No.:  000754 
Acronym:  Central  America  Shippers, 
Inc. 

Dba  Name:  Juno  Line 
Organization  No.:  008811 
Acronym:  Central  American  Transport, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  010668 
Acronym:  Central  Container  Lines,  Inc. 
Dba  Name:  NA. 

Organization  No.:  010902 
Acronym:  Certain  Shipping  Limited 
Dba  Name:  NA. 


Organization  No^  010487 
Acronym:  Challenge  International  SJi. 
Dba  Name:  NA. 

Organization  No.:  008771 
Acronym:  Charles,  Willmore  A. 

Dba  Name:  7  Star  Shipping 
Organization  No.:  011250 
Acronym:  China  International  Freight 
Forwarders  Co.  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008659 
Acronym:  China  Trading  Service  Co. 

Ltd. 

Dba  Name:  NA. 

Organization  No.:  008752 
Acronym:  Choice  Container  Corporation 
DBA  Name:  Freight  Container  Line 
Organization  No.:  011060 
Acronym:  CEE  Mazinter  S.A. 

DBA  Name:  Euro  Express  Cargo  Services 
Organization  No.:  010483 
Acronym:  CL  Consolidators  Services 
Ltd. 

DBA  Name:  CL  Express  Lins 
Organization  No.:  010486 
Acronym:  Cleve  &  Zonen  B.V. 

DBA  Name:  NA. 

Organization  No.:  009739 
Acronym:  CLI  Freight  Systems  Inc. 

DBA  Name:  NA. 

Organization  No.:  010403 
Acronym:  Combitrama  SJLL. 

DBA  Name:  Combimar  Overseas 
Services 

Organization  No.:  010445 
Acronym:  Compagnie  Generaie 
Maritime 
DBA  Name:  CGM 
Organization  No.:  000783 
Acronym:  Compagnie  Maritime  Marfret 
DBA  Name:  NA. 

Organization  No.:  011279 
Acronym:  Compagnie  Nationale 
Algerienne  De  Navigation 
DBA  Name:  NA. 

Organization  No.:  000787 
Acronym:  Companhia  De  Navegacao 
Lloyd  Brasileiro 
DBA  Name:  NA. 

Organization  No.:  002183 
Acronym:  Con-Carriers  Ltd. 

DBA  Name:  NA. 

Organization  No.:  008936 
Acronym:  Confreigbt  Belgium  N.V. 

DBA  Name:  Confreigbt  Marine  Line 
Organization  No.:  009734 
Acronym:  Container  Services 
International,  Inc. 

DBA  Name:  NA. 

Organization  No.:  010810 
Acronym:  Conterm  AB 
DBA  Name:  NA. 

Organization  No.:  010360 
Acronym:  Continental  Shipping  Lines 
S.A. 


DBA  Name:  NA. 

Organization  No.:  010977 
Acronym:  Costa  Rica  Shipping  Co.  Inc. 
DBA  Name:  NA. 

Organization  No.:  011040 
Acronym:  Craco  Logistics,  Inc. 

DBA  Name:  Craco  International 
Organization  No.:  011033 
Acronym:  Cross  World,  Inc. 

DBA  Name:  NA. 

Organization  No.:  008271 
Acronym:  Crown  Groupage  Ltd. 

DBA  Name:  NA. 

Organization  No.:  010438 
Acronym:  Crusader  Swire  Container 
Service  Limited 
DBA  Name:  NA. 

Organization  No.:  000847 
Acronym:  CS  Med  Shipping  (Bahamas) 
Ltd. 

DBA  Name:  NA. 

Organization  No.:  008014 
Acronym:  CW1  Container  Line,  Inc. 
DBA  Name:  NA. 

Organization  No.:  006285 
Acronym:  Daeil  Shipping  Co.,  Ltd. 

DBA  Name:  NA. 

Organization  No.:  010368 
Acronym:  Dafra-Lines  AS 
DBA  Name:  NA. 

Organization  No.:  002160 
Acronym:  Danam  Express  International 
Inc. 

DBA  Name:  Danam  Line 
Organization  No.:  008324 
Acronym:  Danish  Cruise  Lines,  Inc. 
DBA  Name:  NA. 

Organization  No.:  011086 
Acronym:  Dart  Express  (Los  Angeles) 
Inc. 

DBA  Name:  NA. 

Organization  No.:  008448 
Acronym:  DFDS  Chehner,  Inc. 

DBA  Name:  NA. 

Organization  No.:  009880 
Acronym:  Dynasty  International,  Inc. 
DBA  Name:  NA. 

Organization  No.:  006929 
Acronym:  E.E.S.  Shipping  Pty  Ltd. 
DBA  Name:  NA. 

Organization  No.:  010378 
Acronym:  E.O.L.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007480 
Acronym:  EAC  Lines  Transpacific 
.  Service  Ltd. 

Dba  Name:  NA. 

Organization  No.:  000041 
Acronym:  EAS  Express  Shipping 
Limited 

Dba  Name:  EAS  Line 
Organization  No.:  009842 
Acronym:  Eastop  Shipping  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011246 
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Acronym:  Edirse  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009674 

Acronym:  EES  Freight  Services  PTE  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010558 
Acronym:  El  Caribe  Moving  Van,  Inc. 
Dba  Name:  NA. 

Organization  No.:  009625 
Acronym:  Empresa  Maritima,  S.A. — 
Chile 

Dba  Name:  Empremar 
Organization  No.:  008851 
Acronym:  Empresa  Naviera  Santa  Ltd. 
Dba  Name:  NA. 

Organization  No.:  009405 
Acronym:  Empresa  Naviera  Santa,  S.A. 
Dba  Name:  NA. 

Organization  No.:  001238 
Acronym:  Euram  Lines  and  Navigation 
Ltd. 

Dba  Name:  NA.. 

Organization  No.:  001245 
Acronym:  Euram  Lines  and  Navigation. 
Inc. 

Dba  Name:  NA. 

Organization  No.:  011273 
Acronym:  Eurasia  Express  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  009316 
Acronym:  Europe-Overseas  Steamship 
Lines  N.V. 

Dba  Name:  Eurolines 
Organization  No.:  006108 
Acronym:  Ever  Concord  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010805 
Acronym:  Expat  International  Services 
Company 
Dba  Name:  NA. 

Organization  No.:  008753 
Acronym:  Express  Transport  Corp. 

Dba  Name:  NA. 

Organization  No.:  010585 
Acronym:  Express-Line,  Inc. 

Dba  Name:  Express-Line 
Organization  No.:  007470 
Acronym:  Famous  Freight  Forwarding 
(S)  Pte  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010530 
Acronym:  Fashion  Distribution 
Services,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009463 
Acronym:  FEDNAV  International 
Limited 

Dba  Name:  Federal  Pacific  Lakes  Line 
Organization  No.:  000411 
Acronym:  Flamingo  International,  Inc. 
Dba  Name:  NA. 

Organization  No.:  011180 
Acronym:  Fly  Dragon  Shipping  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010825 


Acronym:  Forest  Product  Carriers  (Int’l), 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  005732 
Acronym:  Forward  Concept,  The 
Dba  Name:  NA. 

Organization  No.:  009702 
Acronym:  Foss  Maritime  Company 
Dba  Name:  NA. 

Organization  No.:  010863 
Acronym:  Freight  Links  Express  PTE 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  010405 
Acronym:  Frontier  Liner  Services  Inc. 
Dba  Name:NA. 

Organization  No.:  010779 
Acronym:  Galaxy  Freight  Service  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010450 
Acronym:  Galaxy  Transport  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010379 
Acronym:  Gateway  Express  Lines 
Dba  Name:  NA. 

Organization  No.:  010957 
Acronym:  Gearbulk  Ltd., 

Dba  Name:  Gearbulk  Container  Services 
Organization  No.:  000459 
Acronym:  General  Agents  of  Miami 
Corp. 

Dba  Name:  General  Line 
Organization  No.:  011221 
Acronym:  General  Merchandise 
Consolidators,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008789 
Acronym:  Glorious  Shipping 
Dba  Name:  NA. 

Organization  No.:  009697 
Acronym:  Great  Lakes  South — America 
Line 

Dba  Name:  NA. 

Organization  No.:  008225 
Acronym:  Gruenhut  International  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010375 
Acronym:  Gulf  and  Eastern  Steamship  & 
Chartering  Corp. 

Dba  Name:  NA. 

Organization  No.:  008901 
Acronym:  Gulf-Carib  Lines  Ltd. 

Dba  Name:  NA. 

Organization  No.:  000487 
Acronym:  Gulfmex  Lines,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011252 
Acronym:  H&T  Ocean  Forwarding  Co,, 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  009631 
Acronym:  H.T.  Cargo  Incorporated 
Dba  Name:  NA. 

Organization  No.:  010856 
Acronym:  Han  Maritime  Limited 


Dba  Name:  NA. 

Organization  No.:  011150 
Acronym:  Hanjoo  Shipping  Int’l  Co., 

Ltd, 

Dba  Name:  Hanex  Line 
Organization  No.:  010358 
Acronym:  Hanmi  Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008319 
Acronym:  Hawaii-Pacific  Lines,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  007326 
Acronym:  Helka  Express  International, 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  008783 
Acronym:  Hiton  Express  Inc. 

Dba  Name:  NA. 

Organization  No.:  009380 
Acronym:  Horizon  Freight  Limited 
Dba  Name:  NA. 

Organization  No.:  009939 
Acronym:  Industrial  &  Commercial 
Holdings  Limited 
Dba  Name:  Ventrinsa  Line 
Organization  No.:  010686 
Acronym:  Industrial  Maritime  Carriers 
(Bahamas)  Inc. 

Dba  Name:  NA. 

Organization  No.:  010539 
Acronym:  Inter  Ocean  Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011075 
Acronym:  Inter-Ocean  Container  Lines, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  010620 
Acronym:  Interamerican  Consolidators 
&  Carriers,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008253 
Acronym:  Interflow  (Tank  Container 
System)  Limited 
Dba  Name:  NA. 

Organization  No.:  001347 
Acronym:  International  Link  Service 
Inc. 

Dba  Name:  NA. 

Organization  No.:  009806 
Acronym:  International  Marine  Carriers, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  010537 
Acronym:  International  Packing  & 
Moving,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009783 
Acronym:  International  Transportation 
Network,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006748 
Acronym:  Island  Dominicana,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010978 
Acronym:  ITL  Shipping  Co.,  Inc. 
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Dba  Name:  NA. 

Organization  No.:  011527 
Acronym:  JLK  International 
Dba  Name:  East  Indies  &  Tropics  Line 
Organization  No.:  008139 
Acronym:  Jacky  Maeder  Container  Line, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  001399 
Acronym:  Jade  Worldwide,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010851 
Acronym:  Jet  Compania  Naviera  S.A. 
Dba  Name:  NA. 

Organization  No.:  011151 
Acronym:  Jugoslavenska  Oceanska 
Plovidba 
Dba  Name:  NA. 

Organization  No.:  G01419 
Acronym:  Keflavik  Shipping  Agency, 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  006602 
Acronym:  Kenwa  Shipping  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  002141 
Acronym:  Kintetsu  Intermodal  (Taiwan) 
Inc. 

Dba  Name:  NA. 

Organization  No.:  009664 
Acronym:  Kintetsu  World  Express 
(U.K.)  Limited 
Dba  Name:  NA. 

Organization  No.:  009663 
Acronym:  Koscargo  Consolidators  Corp. 
Dba  Name:  NA. 

Organization  No.:  010673 
Acronym:  Kuwait  Eastern  Shipping 
Company 
Dba  Name:  NA. 

Organization  No.:  010796 
Acronym:  L  &  C II,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008778 
Acronym:  L  &  C  HI,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008788 
Acronym:  L.C.  Shipping  Inc. 

Dba  Name:  NA. 

Organization  No.:  008397 
Acronym:  La  Naviera  S.A.C.  Linea 
Argentina  De  Navegaci 
Dba  Name:  La  Naviera  S.A.C. 
Organization  No.:  006931 
Acronym:  Land  Link  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011034 
Acronym:  Leadway  Express  Co.,  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010880 
Acronym:  Levant  Line  S.A. 

Dba  Name:  NA. 

Organization  No.:  008943 
Acronym:  Lineas  Aereas  Y  Maritimas 
Ltda.  (LINAMAR) 


Dba  Name:  NA. 

Organization  No.:  009428 
Acronym:  M&M  Militzer  &  Munch 
GMBH 

Dba  Name:  NA. 

Organization  No.:  010420 
Acronym:  Madison  Cargo  Services 
Dba  Name:  NA. 

Organization  No.:  009498 
Acronym:  Magnus  International 
Dba  Name:  NA. 

Organization  No.:  009382 
Acronym:  Manithom  Company  Limited, 
The 

Dba  Name:  NA. 

Organization  No.:  010592 
Acronym:  Mantraco  Limited 
Dba  Name:  NA. 

Organization  No.:  005950 
Acronym:  Marimed  Shipping  Company 
Limited 
Dba  Name:  NA. 

Organization  No.:  010775 
Acronym:  Maritima  Colombia  Exporta 
Ltda. 

Dba  Name:  MARCOMEX 
Organization  No.:  007344 
Acronym:  Maritimo  Comercio  Empresa, 
S.A. 

Dba  Name:  Capital  Lines 

Organization  No.:  007137 

Acronym:  Masters  World  Trans  Co.,  Ltd. 

Dba  Name:  Masters  Container  Line 

Organization  No.:  010966 

Acronym:  Mat  Transport  AG 

Dba  Name:  NA. 

Organization  No.:  010462 
Acronym:  Matlack,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007562 
Acronym:  Matrix  Express,  Inc. 

Dba  Name:  NA. 

Organization  No^' 011311 
Acronym:  Mayer  Shipping  Ltd. 

Dba  Name:  NA. 

Organization  No.:  001689 
Acronym:  MCC  (Mercantile  Europe) 

S.A. 

Dba  Name:  NA. 

Organization  No.:  010446 
Acronym:  Medallion  Shipping  Lines, 
Inc. 

Dba  Name:  Medallion  Shipping  Lines 
Organization  No.:  008577 
Acronym:  Meng  Homg  Shipping  PTE 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  009789 
Acronym:  Mercury  Express 
International 

Dba  Name:  M.E.I.  Liner  Service 
Organization  No.:  007908 
Acronym:  Metro  Consolidators 
Dba  Name:  NA. 

Organization  No.:  010491 


Acronym:  Miami  Worldwide 
Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011262 
Acronym:  Midwest  International 
Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009782 
Acronym:  Mitrans  Shipping  Co.,  Ltd. 
Dba  Name:  NA.  * 

Organization  No.:  010729 
Acronym:  Montgomery  Tank  Lines,  Inc. 
Dba  Name:  NA. 

Organization  No.:  011073 
Acronym:  Myanmar  Container  Line 
Dba  Name:  NA. 

Organization  No.:  010776 
Acronym:  Nantai  Line  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  006143 
Acronym:  National  Express  Forwarders 
Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010792 
Acronym:  Navale  Et  Commerciale 
Havraise  Peninsulaire 
Dba  Name:  NA. 

Organization  No.:  006810 
Acronym:  Navetrans  USA,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011232 
Acronym:  Naviera  Interamericana 
.  "Navicana”,  S.A. 

Dba  Name:  NA. 

Organization  No.:  006809 
Acronym:  Naviera  Lavinel  C.A. 

Dba  Name:  NA. 

Organization  No.:  006136 
Acronym:  Naviera  Naviprobo  C.A. 

Dba  Name:  NA. 

Organization  No.:  007519 
Acronym:  Naviera  Rama,  S.A. 

Dba  Name:  NA. 

Organization  No.:  010905 
Acronym:  Naviera  Universal,  S.A. 

(Uniline) 

Dba  Name:  NA. 

-Organization  No.:  001521 
Acronym:  Naviera  Ven-Azul,  C.A. 

Dba  Name:  NA. 

Organization  No.:  010685 
Acronym:  Navieras  Col-Caribe,  Ltda. 
Dba  Name:  NA. 

Organization  No.:  010656 
Acronym:  Navieros  Inter-Americanos, 
S.A. 

Dba  Name:  NA. 

Organization  No.:  011235 
Acronym:  Navtrans  International 
Speditions  Gmbh 
Dba  Name:  NA. 

Organization  No.:  009869 
Acronym:  Net  International  Corp. 

Dba  Name:  NA. 

Organization  No.:  010536 
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Acronym:  Network  Shipping  Ltd. 

Dba  Name:  NA. 

Organization  No.:  009630 
Acronym:  New  Light  Shipping 
Dba  Name:  NA. 

Organization  No.:  008185 
Acronym:  New  World  Shipping  Inc. 

Dba  Name:  NA. 

Organization  No.:  011051 
Acronym:  New  York  Navigation  Co., 

Inc. 

Dba  Name:  NA. 

Organization  No.:  008974 
Acronym:  Newport  Cargo  Consolidators, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008685 
Acronym:  Nexus  International  Express, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  011241 
Acronym:  Ninya  Cargo  Lines,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011039 
Acronym:  Northeast  Consolidators,  Inc. 
Dba  Name:  NA. 

Organization  No.:  001564 
Acronym:  Northland  Marine 
Corporation 
Dba  Name:  NA. 

Organization  No.:  010870 
Acronym:  NSCC  Transport  Services, 

Inc. 

Dba  Name:  NA. 

Organization  No.:  009551 
Acronym:  Ocean  Bulk  Transport  Inc. 
Dba  Name:  NA. 

Organization  No.:  009597 
Acronym:  Ocean  Contract  Carriers 
International  Inc. 

Dba  Name:  NA. 

Organization  No.:. 005763 
Acronym:  Ocean  Horizon  Shipping  Co. 
Dba  Name:  Crescent  Line 
Organization  No.:  010612 
Acronym:  Oceanaire  International 
Services,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007290 
Acronym:  Oceangate  Container  Line 
Dba  Name:  NA. 

Organization  No.:  002769 
Acronym.  Oceanlink  Forwarder  Co., 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  010226 
Acronym:  Oceantower  Forwarder 
Service  Inc.  ,  , 

Dba  Name:  NA. 

Organization  No.:  010713 
Acronym:  Open  Bulk  Carriers,  Ltd. 

Dba  Name:  Open  Bulk  Carriers  Limited 
Organization  No.:  000626 
Acronym:  Overseas  International 
Corporation 


Dba  Name:  NA. 

Organization  No.:  009618 
Acronym:  P&L  Shipping  limited 
Dba  Name:  NA. 

Organization  No.:  011284 
Acronym:  Pacific  Cargo  Lines 
Dba  Name:  NA. 

Organization  No.:  008143 
Acronym:  Pacific  Commerce  Line 
Dba  Name:  NA. 

Organization  No.:  007503 
Acronym:  Pacific  Container  Line 
Dba  Name:  NA. 

Organization  No.:  009838 
Acronym:  Pan-Hispaniola  Line,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  00967 
Acronym:  Pan  Caribbean  Freight 
Consolidators,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011492 
Acronym:  Panama  Line,  Inc. 

Dba  Name:  NA. 

Organization  No.:  0C9474 
Acronym:  PBX  Overseas  Transport 
Dba  Name:  NA. 

Organization  No.:  008094 
Acronym:  Pearcy  Marine,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006584 
Acronym:  Pennant  Navigation  Limited 
Dba  Name:  NA. 

Organization  No.:  011309 
Acronym:  Parkins  Shipping  Pty  Ltd. 

Dba  Name:  NA. 

Organization  No.:  009344 
Acronym:  Phil-American  International 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008166 
Acronym:  Phili-Orient  Lines  Ltd. 

Dba  Name:  NA. 

Organization  No.:  009657 
Acronym:  Phoenix  Shipping  1986,  Inc. 
Dba  Name:  NA. 

Organization  No.:  008968 
Acronym:  Phoenix  Shipping  Agency, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  001017 
Acronym:  Phoenix  Transportation 
Systems 
Dba  Name:  NA. 

Organization  No.:  009673 
Acronym:  Pirfreight  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011254 
Acronym:  Polamer,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010526 
Acronym:  Polynesia  Express  Line 
Dba  Name:  NA. 

Organization  No.:  011323 
Acronym:  Poseidon  Freight  Forwarding 
Co.,  Ltd. 


Dba  Name:  NA. 

Organization  No.:  010972 
Acronym:  Principal  Lanes,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010593 
Acronym:  Promotra  De  Navegacion 
Dba  Name:  NA. 

Organization  No.:  006686 
Acronym:  Puerto  Rico  Freight  Systems, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  006313 
Acronym:  Pusan  Shipping  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010547 
Acronym:  Quality  Express  USA  Inc. 

Dba  Name:  NA. 

Organization  No.:  008962 
Acronym:  RAF  International 
Forwarding  Inc. 

Dba  Name:  NA. 

Organization  No.:  009854 
Acronym:  Ranvar  Corporation 
Dba  Name:  NA. 

Organization  No.:  010818 
Acronym:  Rarotonga  Line  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008231 
Acronym:  Regent  Express,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007489 
Acronym:  Robbert,  Roberta  C.L. 

Dba  Name:  Vintage  Express 
Organization  No.:  010819 
Acronym:  RVS  International  Service  s 
Dba  Name:  NA. 

Organization  No.:  009447 
Acronym:  Safbank  Line  Limited 
Dba  Name:  NA. 

Organization  No.:  008545 
Acronym:  SAFCO  International  Freight 
Corp. 

Dba  Name:  NA. 

Organization  No.:  010545 
Acronym:  Sagatrans  S.A. 

Dba  Name:  NA. 

Organization  No.:  010430 
Acronym:  Samson  Transport  Company 
(UK)  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010732 
Acronym:  Samson  Transport  Company 
A/S 

Dba  Name:  NA. 

Organization  No.:  010400 
Acronym:  Sanwa  Sempaku  Kabushiki 
Kaisha 

Dba  Name:  NA. 

Organization  No.:  001072 
Acronym:  Scan-Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  001081 
Acronym:  Scenfreight,  Inc. 

Dba  Name:  NA. 

Organization  No.:  001082 
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Acronym:  Scotpac  International  (UK) 
Limited 
Dba  Name:  NA. 

Organization  No.:  010720 
Acronym:  Sea  Bridge  Container  Lines 
Inc. 

Dba  Name:  NA. 

Organization  No.:  009548 
Acronym:  Sea  Hawk,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008355 
Acronym:  Sea  Lanes  Line  Inc. 

Dba  Name:  NA. 

Organization  No.:  006918 
Acronym:  Seabridge  Freight,  Inc. 

Dba  Name:  NA. 

Organization  No.:  0C9365 
Acronym:  Seacor  Ocean  Lines  Inc. 

Dba  Name:  NA. 

Organization  No.:  011066 

Acronym:  Seair  Cargo  Agency 

Dba  Name:  Seair  Int’l  Line 

Organization  No.:  010638 

Acronym:  Seamar  Shipping  Corporation 

Dba  Name:  NA. 

Organization  No.:  010718 
Acronym:  Seasystems  Container  Line 
Inc. 

Dba  Name:  NA. 

Organization  No.:  010884 
Acronym:  Seawinds,  Limited 
Dba  Name:  NA. 

Organization  No.:  001124 
Acronym:  Seven  Stars  Lines 
Corporation 
Dba  Name:  NA. 

Organization  No.:  008949 
Acronym:  Shounsha  U.S.A.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010900 
Acronym:  Sino  Ocean  Shipping  (HK) 

Co. 

Dba  Name:  Sino  Ocean  Shipping 
Organization  No.:  010788 
Acronym:  Sino-MSL  Lines,  Inc. 

Dba  Name:  MSL  Line 
Organization  No.:  009651 
Acronym:  Skaarup  Shipping 
Corporation 
Dba  Name:  NA. 

Organization  No.:  007014 
Acronym:  Skyworld  International 
Expediters,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009841 
Acronym:  Societe  Navale  et 
Commerciale  Delmas-Vieljeux 
Dba  Name:  Delmas 
Organization  No.:  009520 
Acronym:  South  China  Consolidation 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  007835 

Acronym:  Southern  Cargo  Network,  Inc. 

Dba  Name:  NA. 


Organization  No.:  010861 
Acronym:  Southern  Caribbean 
Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011107 
Acronym:  Spear  Line 
Dba  Name:  NA. 

Organization  No.:  010499 
Acronym:  Special  Line  Limited 
Dba  Name:  NA. 

Organization  No.:  011016 
Acronym:  Speedway  Transportation 
(H.K.)  Co. 

Dba  Name:  NA. 

Organization  No.:  010344 
Acronym:  Star  Caribbean,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006061 
Acronym:  Steelcon  Carriers,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007082 
Acronym:  Straight  Ocean  Freight  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010959 
Acronym:  Sunny  International 
Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007484 
Acronym:  Swat  International 
Forwarding  Inc. 

Dba  Name:  NA. 

Organization  No.:  010808 
Acronym:  Taiseimaru  Kaiun  Kaisha, 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  009525 
Acronym:  Taiwan  Consolidation  Co., 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  010331 
Acronym:  Tampa  Bay  Shipping  Ltd. 
Dba  Name:  NA. 

Organization  No.:  009462 
Acronym:  TBI  Limited 
Dba  Name:  NA. 

Organization  No.:  005775 
Acronym:  Top  Freight  Systems,  Inc. 
Dba  Name:  NA. 

Organization  No.:  011142 
Acronym:  Top  Harbour  Limited 
Dba  Name:  NA. 

Organization  No.:  009444 
Acronym:  Top  Harbour  Shipping  Ltd. 
Dba  Name:  NA. 

Organization  No.:  011196 
Acronym:  Total  Ocean  Marine  Services 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008915 
Acronym:  Tradewind  Connections  Inc. 
Dba  Name:  NA. 

Organization  No.:  009656 
Acronym:  Trans  America  International 
Services,  Inc. 

Dba  Name:  NA. 


Organization  No.:  007996 
Acronym:  Trans  Caribbean  Shipping 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  011026 
Acronym:  Trans- Atlantic  Bulk  Shipping 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  001115 
Acronym:  Trans-Global  Cargo  Services, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  010837 
Acronym:  Trans-Media  International 
Forwarder  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010516 
Acronym:  Transfreight  Express  Lines 
Dba  Name:  NA. 

Organization  No.:  010472 
Acronym:  Translink  Pacific  Shipping 
Limited 
Dba  Name:  NA. 

Organization  No.:  011099 
Acronym:  Transport  Maritime,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010598 
Acronym:  Transportes  Intemacionales 
Munoz  Y  Cabrero 
Dba  Name:  NA. 

Organization  No.:  010427 
Acronym:  Transportes  Navieros 
Ecuatorianos  (Transnave) 

Dba  Name:  NA. 

Organization  No.:  000609 
Acronym:  Transworld  Freight  Services, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  007881 
Acronym:  Trio  Express,  Inc. 

Dba  Name:  Trio  Shipping  System 
Organization  No.:  008591 
Acronym:  Tristar  US-Med  Line 
Dba  Name:  NA. 

Organization  No.:  011068 
Acronym:  Turbo  Express  Int’l  Corp. 
Dba  Name:  NA. 

Organization  No.:  010716 
Acronym:  U.C.S.  Group  Inc. 

Dba  Name:  NA. 

Organization  No.:  010574 
Acronym:  UCO  Line  GMBH 
Dba  Name:  United  Container  Operators 
Organization  No.:  010549 
Acronym:  Ultimate  Freight  Services 
PTE.  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011285 
Acronym:  United  Transport 
Tankcontainer,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009862 
Acronym:  United  Tunisian  Lines 
Dba  Name:  NA. 

Organization  No.:  008824 
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Acronym:  United  Van  cargo  Inc. 

Dba  Name:  NA. 

Organization  No.:  01121 8 
Acronym:  Unitrans  Shipping  Co.,  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010970 

Acronym:  Universal  Container  Line,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011315 
Acronym:  Universal  Freight  System  Co., 
Ltd. 

Dba  Name:  UFS  Container  Line 
Organization  No.:  010579 
Acronym:  Unsworth  International 
Container  Line 

Dba  Name:  Unsworth  Containerline 
Organization  No.:  006163 
Acronym:  UTS  International 
Forwarding  Ltd. 

Dba  Name:  Transocean  Container  Line 
Organization  No.:  010892 
Acronym:  Victoria  Shipping  Line,  Inc. 
Dba  Name:  NA. 

Organization  No.:  007625 
Acronym:  Viking  Freight  Consolidators, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008239 
Acronym:  Vin-Shinyei  (China)  Limited 
Dba  Name:  NA. 

Organization  No.:  011152 
Acronym:  W.L.  Shipping  Co.,  Ltd. 

Dba  Name:  NA.  . 

Organization  No.:  007833 
Acronym:  W.T.  Shipping  Group  Ltd. 
Dba  Name:  NA. 

Organization  No.:  010495 
Acronym:  Webster  Miller  Freight 
Services  Ltd. 

Dba  Name:  NA. 

Organization  No.:  010822 
Acronym:  West  Indies  Shipping 
Corporation 
Dba  Name:  N A. 

Organization  No.:  601762 
Acronym:  Wijsmuller  Transport  B.V. 
Dba  Name:  NA. 

Organization  No.:  011123 
Acronym:  Winfull  Sea  Freight 
Forwarder  Co.,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011231 
Acronym:  Worldline,  Incorporated 
Dba  Name:  NA. 

Organization  No.:  010744 
Acronym:  WorldStar  Shipping  & 
Trading  Co.,  Ltd. 

Dba  Name:  WorldStar  Shipping  Co.  Ltd. 
Organization  No.:  010337 
Acronym:  WTA  Ocean  Lines  Ltd. 

Dba  Name:  WTA  Ocean  Lines 
Organization  No.:  610181 
Acronym:  YJMC  Cargo  Service,  Inc. 
Dba  Name:  NA. 

Organization  No.:  608171 


Acronym:  Yamato  Transport  (HK)  Ltd. 
Dba  Name:  NA. 

Organization  No.:  009339 
Acronym:  Yue  Wah  International 
Transportation  Co.  Ltd. 

Dba  Name:  NA. 

Organization  No.:  008775 

Part  B:  Licensed  Ocean  Freight 
Forwarders  That  Have  Not  Filed  Anti- 
Rebate  Certifications 

Acronym:  AAFKO  Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005245 
Acronym:  Abraham,  Daniel 
Dba  Name:  Daniel  Abraham  lntl  Freight 
Forwarders 

Organization  No.:  006631 
Acronym:  Active  Commercial  Trade 
Services,  Corp. 

Dba  Name:  NA. 

Organization  No.:  005367 
Acronym:  Agency  International 
Forwarding,  Inc. 

Dba  Name:  NA. 

Organization  No.:  010184 

Acronym:  Agricultural  Aii%xports,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004966 
Acronym:  ArrShip  Packers,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004936 
Acronym:  Alianza  Enterprises,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011182 
Acronym:  Aloyd  Forwarding  Co. 

Dba  Name:  NA. 

Organization  No.:  005573 
Acronym:  American  Family  Circle,  Inc., 
The 

Dba  Name:  Pacific  Removal  Services, 
Inc. 

Organization  No.:  009768 
Acronym:  American  Shipping 
Company,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004355 
Acronym:  Amex  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  002530 
Acronym:  Apex  Group,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006879 
Acronym:  Ask  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011000 
Acronym:  Atlant  (USA),  Inc. 

Dba  Name:  NA. 

Organization  No.:  01 1509 
Acronym:  Avio  International 
Forwarders  Corp.. 

Dba  Name:  NA. 

Organization  No.:  004961 
Acronym:  Azuma  Multi-Trans  U.S.A., 
Inc. 


Dba  Name:.NA. 

Organization  No.:  009731 
Acronym:  B  &  M  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  609358 
Acronym:  B.  H.  Loveless  &  Co.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  604378 
Acronym:  Beverly  Hills  Transfer  & 
Storage  Company 
Dba  Name:  NA. 

Organization  No.:  004532 
Acronym:  Bill  Polkinhom,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004360 
Acronym:  Blaser  &  Mericle,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004304 

Acronym:  Bruns,  James  Robert 

Dba  Name:  J.I.B.  International  Transport 

Organization  No.:  004925 

Acronym:  C.  'Kramer  &  Associates,  Inc. 

Dba  Name:  NA. 

Organization  No.:  609425 
Acronym:  Campbell,  Gene  Ronald 
Dba  Name:  Carolina  Marine  Services 
Organization  No.:  011482 
Acronym:  Carl  Matusek,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004474 
Acronym:  Camisco  International 
Custom  House  Brokers, 

Dba  Name:  NA. 

Organization  No.:  009766 
Acronym:  Centra  Worldwide  Inc. 

Dba  Name:  CWI  Container  Line 
Organization  No.:  006408 
Acronym:  Chatham  Service  Corporation 
Dba  Name:  NA. 

Organization  No.:  004483 
Acronym:  Chicago  Cargo  Corporation 
Dba  Name:  NA. 

Organization  No.:  005191 
Acronym:  Christian  Bay  Shipping 
Company 

Dba  Name:  Fillette,  Green  &  Co.  of 
Tampa 

Organization  No.:  004351 
Acronym:  CMB  (U.S.A.)  Inc. 

Dba  Name:  AMI  Forwarding 
Organization  No.:  004294 
Acronym:  Copeland  Co.,  Inc.,  The 
Dba  Name:  NA. 

Organization  No.:  004260 
Acronym:  Craig  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011546 
Acronym:  David  K.  Lindemuth  Co  ,  Inc. 
Dba  Name:  DKL  Container  Line 
Organization  No.:  005203 
Acronym:  Davis  Freight  Systems,  Inc. 
Dba  Name:  NA. 

Organization  No.:  011504 
Acronym:  Delgadillo,  Frank 
Dba  Name:  Gatew  »y  Forwarders 
International 
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Organization  No.:  004704 
Acronym:  EDR  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006422 
Acronym:  Eng,  Jennifer  Y.C. 

Dba  Name:  NA. 

Organization  No.:  010829 
Acronym:  Epstein,  Jerrold  C.  Epstein 
Dba  Name:  Epstein  Forwarding 
Company 

Organization  No.:  004746 
Acronym:  Esposito.  Edward  J. 

Dba  Name:  Edward  J.  Esposito  &  Co 
Organization  No.:  005073 
Acronym:  Express  Service  International, 
Inc. 

Dba  Name:  Maryland  Express  Service 
International,  I 
Organization  No.:  006170 
Acronym:  Expressair  Cargo  Services, 

Inc. 

Dba  Name:  Expressair 
Organization  No.:  011502 
Acronym:  F.S.L.  Transport,  Inc. 

Dba  Name:  NA. 

Organization  No.:  008721 
Acronym:  Farag,  Nabil  M. 

Dba  Name:  Safeway  Shipping  Co. 
Organization  No.:  007465 
Acronym:  Fitch,  William  P. 

Dba  Name:  Bill  Fitch  International  FMC 
No.  2906 

Organization  No.:  006546 
Acronym:  Florida  Worldwide  Citrus 
Products  Group,  Inc. 

Dba  Name:  NA. 

Organization  No.:  007541 
Acronym:  Flying  Cloud  Forwarding, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008038 
Acronym:  Francesco  Parisi,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004358 
Acronym:  Fransz,  Ernst  A. 

Dba  Name:  Indonesia  Nusantara 
Forwarding 

Organization  No.:  002549 
Acronym:  Franz  Kroll,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009612 
Acronym:  Fred  E.  Gignoux,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004455 
Acronym:  Full  Service  Forwarders,  Inc. 
Dba  Name:  NA. 

Organization  No.:  004777 
Acronym:  Future  Freight  System,  Inc. 
Dba  Name:  NA. 

Organization  No.:  008333 
Acronym:  Garden  State  Maritime 
Services,  Inc 
Dba  Name:  NA. 

Organization  No.:  005189 
Acronym:  General  Air  Freight 
Consolidators,  Inc. 


Dba  Name:  General  Ocean  Freight 
Container  Line 
Organization  No.:  009489 
Acronym:  Genuine  International  Freight 
Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005172 
Acronym:  Globe  Shipping  Co.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004177 
Acronym:  Golden  Eagle  International 
Forwarding,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005153 
Acronym:  Hartford  Despatch  & 
Warehouse  Company,  Inc. 

Dba  Name:  Hartford  Despatch 
International 
Organization  No.:  009719 
Acronym:  Holzer,  Peter  Alexander 
Dba  Name:  NA. 

Organization  No.:  009360 
Acronym:  Horizon  Air  Freight,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004898 
Acronym:  IEC  (America)  Inc. 

Dba  Name:  NA. 

Organization  No.:  010781 
Acronym:  Independent  Cargo  Services, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  004626 
Acronym:  Intercontinental  Cargo 
Express,  Ltd. 

Dba  Name:  NA. 

Organization  No.:  011115 
Acronym:  International  Activities 
Corporation 
Dba  Name:  NA. 

Organization  No.:  004703 
Acronym:  International  Freight  Agency 
Dba  Name:  NA. 

Organization  No.:  011500 
Acronym:  International  Shipping 
Corporation 
Dba  Name:  NA. 

Organization  No.:  004110 
Acronym:  Janel  International 
Forwarding  Company  of  LA 
Dba  Name:  NA. 

Organization  No.:  005460 
Acronym:  JAS  Pacific  Inc. 

Dba  Name:  NA. 

Organization  No.:  010681 
Acronym:  Jet-Mar,  Corporation 
Dba  Name:  NA. 

Organization  No.:  011506 
Acronym:  Johnson,  Richard  W. 

Dba  Name:  American  Paragon 
Organization  No.:  008578 
Acronym:  Joseph  &  Schiller,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004963 

Acronym:  Jovanovic,  Dusan 

Dba  Name:  SAR  Express  International 


Organization  No.:  005248 
Acronym:  Keegan,  Arthur 
Dba  Name:  AMCO  Customs  Brokerage 
Company 

Organization  No.:  004263 
Acronym:  Kenehan,  John  W. 

Dba  Name:  NA. 

Organization  No.:  005012 
Acronym:  Kennedy,  Frank  B. 

Dba  Name:  Albatross  Shipping  Co. 
Organization  No.:  004450 
Acronym:  Kim,  Young  S. 

Dba  Name:  Ace  Young  Co. 

Organization  No.:  005464 
Acronym:  Kogel  Overseas,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004525 
Acronym:  L.C.  Forwarding  International 
Co. 

Dba  Name:  NA. 

Organization  No.:  005365 
Acronym:  LA  Montana  Moving  & 
Storage,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005605 
Acronym:  Lasha  Enterprises,  Inc. 

Dba  Name:  Lasha  Cargo 
Organization  No.:  008589 
Acronym:  M  and  H  Brokerage,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004562 
Acronym:  Maley,  Donald  T. 

Dba  Name:  Empire  Sea-Air  Company 
Organization  No.:  004287 
Acronym:  Maribel  International  Freight 
Forwarders  Inc. 

Dba  Name:  NA. 

Organization  No.:  004751 
Acronym:  Mattice  Construction,  Inc. 
Dba  Name:  Willis  International 
Organization  No.:  008107 
Acronym:  Metro  Freight  Services  Inc. 
Dba  Name:  NA. 

Organization  No.:  006490 
Acronym:  Mighal  International,  Inc. 
Dba  Name:  Pacific  Container  Line 
Organization  No.:  005433 
Acronym:  Moving  A  Packing  Inti.  Inc. 
Dba  Name:  NA. 

Organization  No.:  006494 
Acronym:  New  England  Household 
International 
Dba  Name:  NA. 

Organization  No.:  004920 
Acronym:  New  York  Customs  Brokers 
Inc. 

Dba  Name:  NA. 

Organization  No.:  006496 
Acronym:  New  York  Forwarding,  Inc. 
Dba  Name:  NA. 

Organization  No.:  010803 
Acronym:  Norvanco,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004853 
Acronym:  Nowell,  Karen  L. 
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Dba  Name:  NA. 

Organization  No.:  008747 
Acronym:  Pacific  Rim  Shipbrokers 
Incorporated 

Dba  Name:  Pacific  Rim  Forwarders 
Organization  No.:  010906 
Acronym:  Pan  Am  Cargo,  Inc. 

Dba  Name:  NA. 

Organization  No.:  011145 
Acronym:  Paula  Lapoint 
Dba  Name:  Lapointeco 
Organization  No.:  005593 
Acronym:  Phoenix  International 
Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005179 
Acronym:  Professional  Export  Services, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  007865 
Acronym:  Ram-Forwarding,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009887 

Acronym:  Rapid  World  Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004301 
Acronym:  Reliable  International,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004824 
Acronym:  Richard  Murray  and 
Company 
Dba  Name:  NA. 

Organization  No.:  004131 
Acronym:  Roehlig  Forwarding,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005022 
Acronym:  S.A.I.M.A.  America,  Inc. 

Dba  Name:  Mangilli  Freight 
Forwarding/Sea-Lanes  Fre 
Organization  No.:  004174 
Acronym:  Safe  Ocean  Forwarders,  Inc. 
Dba  Name:  NA. 

Organization  No.:  011547 
Acronym:  Sea  Cargo  International,  Inc. 
Dba  Name:  NA. 

Organization  No.:  005151 
Acronym:  Sequoia  Forwarders  Co. 

Dba  Name:  Sequoia  Forwarders 
Company 

Organization  No.:  004878 
Acronym:  SFFC,  Inc. 

Dba  Name:  South  Florida  Forwarding 
Company 

Organization  No.:  005197 
Acronym:  Sky-Sea  Forwarding,  Corp. 
Dba  Name:  NA. 

Organization  No.:  005360 
Acronym:  Smith  &  Johnson  (Warehouse) 
Inc. 

Dba  Name:  NA. 

Organization  No.:  004927 
Acronym:  Southern  Steamship  Agency 
Dba  Name:  NA. 

Organization  No.:  004323 
Acronym:  Southside  Shipping  Ltd. 


Dba  Name:  NA. 

Organization  No.:  010798 
Acronym:  Stiebel  International 
Shipping,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005630 
Acronym:  Systems  American  Cargo 
Corp. 

Dba  Name:  NA. 

Organization  No.:  007466 
Acronym:  Thomley  and  Pitt,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004445 
Acronym:  Trans  America  Forwarders, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  004918 
Acronym:  Trans  Continental  Cargo,  Inc. 
Dba  Name:  Freight  Forwarding  Service 
Organization  No.:  007388 
Acronym:  Transfreight  International 
Freight  Services 
Dba  Name:  NA. 

Organization  No.:  006596 
Acronym:  Transintra  International 
Forwarding  Co.,  Inc. 

Dba  Name:  NA. 

Organization  No.:  005079 
Acronym:  Transoceanic  Shipping 
Company,  Inc. 

Dba  Name:  Projects  Shipping  Co. 
Organization  No.:  005479 
Acronym:  U.S.  Carriage  International 
Inc. 

Dba  Name:  Trident  Ocean  Services 
Organization  No.:  006534 
Acronym:  United  States  International 
Shipping  Corp.,  Inc. 

Dba  Name:  U.S.  Saudi  International 
Shipping  Co. 

Organization  No.:  005235 
Acronym:  W.H.  Wickersham  and  Co., 
Inc. 

Dba  Name:  NA. 

Organization  No.:  004363 
Acronym:  Westfeldt  Brothers 
Forwarders,  Inc. 

Dba  Name:  NA. 

Organization  No.:  004106 
Acronym:  Wood,  Niebuhr  and  Co.,  Inc. 
Dba  Name:  NA. 

Organization  No.:  004381 
Acronym:  World  Commerce  Services, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  004962 
Acronym:  Yoon,  In  Joong 
Dba  Name:  NA. 

Organization  No.:  011459 
Acronym:  Zeller,  William  M. 

Dba  Name:  Transport  International 
Services 

Organization  No.:  010945 


Part  C:  Common  Carriers  by  Water  in 
the  Foreign  Commerce  of  the  United 
States  That  Are  Also  Licensed  Ocean 
Freight  Forwarders  That  Have  Not  Filed 
Anti-Rebate  Certifications 

Acronym:  Air-Sea  Forwarders,  Inc. 

Dba  Name:  ASF  Container  Line 
Organization  No.:  006323 
Acronym:  Ambassador  International, 
Ltd. 

Dba  Name:  NA. 

Organization  No.:  007855 
Acronym:  Blue  Sky,  Blue  Sea,  Inc. 

Dba  Name:  American  Export  Lines 
Organization  No.:  004869 
Acronym:  C.S.  Greene  and  Company, 
Inc. 

Dba  Name:  Greene  Seatrailer  Line 
Organization  No.:  004430 
Acronym:  Cargo  Express  International, 
Inc. 

Dba  Name:  NA. 

Organization  No.:  008357 
Acronym:  Cheung,  Daniel  H. 

Dba  Name:  D.  Cheung  Inti. 

Organization  No.:  005627 
Acronym:  Immediate  Transportation 
Company,  Inc. 

Dba  Name:  Immediate  Container  Line 
Organization  No.:  007787 
Acronym:  Interfreight  Customs 
Clearance  Inc. 

Dba  Name:  Interfreight  Consolidators 
Organization  No.:  010795 
Acronym:  MBC  Freight  Consultants 
(USA)  Inc. 

Dba  Name:  NA. 

Organization  No.:  008340 
Acronym:  Oceanair  Inc. 

Dba  Name:  Oasis 
Organization  No.:  006501 
Acronym:  Premier  Shipping  Company, 
Inc. 

Dba  Name:  Premier  Lines 
Organization  No.:  004388 
Acronym:  Pro-Service  Forwarding  Co., 
Inc. 

Dba  Name:  NA. 

Organization  No.:  007342 
Acronym:  SCAC  California  Inc. 

Dba  Name:  NA. 

Organization  No.:  009377 
Acronym:  Sonco  International 
Corporation 

Dba  Name:  American  Drawback  Agency 
Organization  No.:  008739 
Acronym:  Speed  Cargo  Service,  Inc. 

Dba  Name:  NA. 

Organization  No.:  009672 
Acronym:  Total  Cargo  Service,  Inc. 

Dba  Name:  NA. 

Organization  No.:  006598 
Acronym:  U.S.A.  Shipping  Corporation 
Dba  Name:  NA. 

Organization  No.:  004930 
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Acronym:  World  Wide  Air  Marine 
Freight  Forwarders  Inc. 

Dba  Name:  NA. 

Organization  No.:  004221 

[FR  Doc.  93-3713  Filed  2-17-93;  8:45  am] 
BILUNG  CODE  (73G-01-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Alternative  Medicine  Program  Advisory 
Committee;  Notice  of  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  {Pub. 
L.  92-463,  86  Stat.  770-776]  and  section 
402(b)(6),  of  the  Public  Health  Service 
Act,  as  amended  [42  U.S.C.  282(b)(6)], 
the  Director,  National  Institutes  of 
Health  (NIH),  announces  the 
establishment  of  the  Alternative 
Medicine  Program  Advisory  Committee. 

The  Alternative  Medicine  Program 
Advisory  Committee  will  provide 
advice  and  guidance  to  the  Director, 
NIH,  on  the  program  through  which  the 
NIH  will  screen  and  select  the 
procedures  for  investigation  and  the 
projects  to  be  recommended  in  a 
research  program  to  test  fully  the  most 
promising  alternative  medical  practices. 

Unless  renewed  by  appropriate  action 
prior  to  its  expiration,  the  Alternative 
Medicine  Program  Advisory  Committee 
will  terminate  two  years  from  the  date 
of  establishment. 

Dated:  February  11, 1993. 

Bernadine  Healy, 

Director,  National  Institutes  and  Health. 

|FR  Doc.  93-3830  Filed  2-17-93;  8:45  am] 
BILUNG  CODE  4140-01 -N 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Amended  Notice  of 
Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  March 
4-5, 1993,  Ramada  Inn  at  Congressional 
Park,  1775  Rockville  Pike,  Rockville, 

MD  20852  which  was  published  in  the 
Federal  Register  on  January  22, 1993, 
(58  FR  5744). 

This  committee  was  to  have  convened 
at  9  a. m.  on  March  4,  but  has  been 
changed  to  8:30  a.m.  on  March  5, 1993, 
Ramada  Inn  at  Congressional  Park. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  9:30  a.m.  and 
will  be  closed  from  9:30  a.m.  to 


adjournment  for  the  review  of  grant 
applications. 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-3829  Filed  2-7-93;  8:45  am] 
BILUNG  CODE  4140-01  ~N 


National  Cancar  Institute;  Meeting  of 
the  Developmental  Therapeutics 
Contracts  Review  Committee 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Developmental  Therapeutics 
Contracts  Review  Committee,  National 
Cancer  Institute,  National  Institutes  of 
Health,  on  March  5, 1993,  at  the 
Executive  Plaza  North,  Conference 
Room  D,  Rockville,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  10  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  secs.  552b(c){4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  March  5  from  10  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
contract  proposals.  These  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
proposals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  Tel. 
301/496-5708,  will  provide  summaries 
of  the  meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Susan  E.  Feinman,  Scientific 
Review  Administrator,  Developmental 
Therapeutics  Contracts  Review 
Committee,  6130  Executive  Boulevard, 
room  629,  Rockville,  Maryland  20892, 
Tel.  301/402-0944,  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  a  special  assistance  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Susan  E.  Feinman,  (301) 
402-0944  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 


Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-3823  Filed  2-17-93;  8:45  am] 

BILLING  CODE  41 40-01 -M 


National  Cancar  Institute;  Meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis 
and  Centers 

Pursuant  to  Public  Law  92—463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute, 
March  22, 1993.  The  meeting  will  be 
held  in  Building  31C,  Conference  Room 
10,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  11  a.m.  for 
concept  review  of  proposed  research 
projects.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  11  a.m.  until  adjournment  for  the 
review  and  discussion  of  previous  site 
visit  reports  and  responses,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
medical  files  of  individual  research 
subjects,  and  similar  items,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summary 
minutes  of  the  meeting  and  roster  of 
committee  members. 

Dr.  Ihor  J.  Masnyk,  Deputy  Director, 
Division  of  Cancer  Biology,  Diagnosis, 
and  Centers,  National  Cancer  Institute, 
Building  31,  room  3A03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-3251)  will  provide 
substantive  program  information. 

Indivduals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Sandra  Carter,  (301)  496- 
4345  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
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93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control) 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc  93-3825  Filed  2-17-93;  8:45  am) 
BILUNG  CODE  4140-01 -M 


National  Cancer  Institute;  Frederick 
Cancer  Research  and  Development 
Center  Advisory  Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee,  March  22-23, 1993, 

Building  549,  Executive  Board  Room, 

NCI  Frederick  Cancer  Research  and 
Development  Center,  Frederick, 
Mainland. 

This  meeting  will  be  open  to  the 
public  on  March  22  from  8:30  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  matters  such  as  future 
meetings,  budget,  concept  review  of  the 
NCI  FCRDC  system  of  contracts  and 
informational  items  related  to  the 
operation  of  the  NCI  Frederick  Cancer 
Research  and  Development  Center. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting 
will  be  closed  to  the  public  on  March  22 
from  approximately  10  a.m.  to  recess 
and  on  March  23  from  8:30  a.m.  to 
adjournment  for  discussion  of  the 
previous  site  visit  review  of  the 
Laboratory  of  Eukaryotic  Gene 
Expression  under  contract  with  ABL- 
Basic  Research  Program.  During  the 
closed  portion,  a  site  visit  review  of  the 
ABL-BRP  Chemistry  of  Carcinogenesis 
Laboratory  will  also  be  conducted. 

These  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
contractor,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  Tel.  (301)  496-5708,  will 
provide  a  summary  of  the  meeting 
and  a  roster  of  committee  members 
upon  request. 

Dr.  Cedric  W.  Long,  Executive  Secretary, 
Frederick  Cancer  Research  and 
Development  Center  Advisory 
Committee,  National  Cancer  Institute 


Frederick  Cancer  Research  and 
Development  Center,  P.O.  Box  B, 
Frederick,  Maryland  21702-1201,  Tel. 
(301)  846-1108,  will  furnish 
substantive  program  information 
upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Cedric  Long,  Tel.  (301)  846- 
1108  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 

93.399,  Cancer  Control) 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-3827  Filed  2-17-93;  8:45  am) 
BILLING  CODE  4140-01-M 


National  Cancer  Institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
Division  of  Cancer  Etiology  on  March 
25-26, 1993.  The  meeting  will  be  held 
in  Building  31,  C  Wing,  Conference 
Room  6,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda, 

Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  1  p.m.  to  recess  on  March 
25  and  from  9  a.m.  to  adjournment  on 
March  26  for  discussion  and  review  of 
the  Division  budget  and  review  of 
concepts  for  grants  and  contracts. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  9  a.m.  to  approximately  12  p.m.  on 
March  25  for  the  review,  discussion  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  Division  of 
Cancer  Etiology.  These  programs, 
projects,  and  discussions  could  reveal 
personal  information  concerning 
individuals  associated  with  the 
programs  and  projects,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  Carole  A.  Frank, 

Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of 
the  meeting  and  rosters  of  committee 
members,  upon  request. 


Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology, 
National  Cancer  Institute,  Building  31, 
rooom  11A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-6927)  will  furnish  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  Dr. 
David  McB.  Howell,  (301)  496-6927,  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 

93.399,  Cancer  Control) 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  93-3826  Filed  2-17-93;  8:45  am) 
BILUNG  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Meeting 

Notice  is  hereby  given  of  the  meeting 
of  the  Thyroid/Iodine-131  Assessments 
Committee,  National  Cancer  Institute, 
March  30, 1993,  Building  31,  A  Wing, 
Conference  Room  4,  National  Institutes 
of  Health,  9000  Rockville  Pike, 

Bethesda,  Maryland.  The  meeting  will 
be  open  from  9  a.m.  to  adjournment. 

The  purpose  of  the  meeting  will  be  to 
acquaint  the  Committee  with  the  current 
status  of  efforts  to  retrospectively  assess 
the  exposure  of  the  American  people  to 
1-131  from  atmospheric  nuclear 
weapons  tests  conducted  at  the  Nevada 
Test  Site. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members,  upon 
request. 

Dr.  David  McB.  Howell,  Executive 
Secretary  of  the  Thyroid/Iodine-131 
Assessments  Committee,  Division  of 
Cancer  Etiology,  National  Cancer 
Institute,  Building  31,  Room  11A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-6927)  will 
provide  substantive  program 
information,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  ^assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  Dr. 
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David  McB.  Howell,  (301)  496-6927,  in 
advance  of  the  meeting. 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

JFR  Doc:  93-3821  Filed  2-17-93;  8:45  am) 
BILLING  CODE  4140-01-41 


National  Cancer  Institute;  Meeting  of 
the  Cancer  Center  Support  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Center  Support  Review 
Committee,  National  Cancer  Institute, 
on  March  25-26, 1993,  Holiday  Inn 
Chevy  Chase,  5520  Wisconsin  Ave., 
Chevy  Chase,  MD  20815. 

This  meeting  will  be  open  to  the 
public  on  March  25  from  7  p.m.  to  8 
p.m.,  to  review  administrative  details 
and  other  cancer  center  review  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  March  25 
from  approximately  8  p.m.  to  recess  and 
on  March  26  from  8  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
Institute,  Building  31,  room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301-496-5708)  will  - 
provide  a  summary  of  the  meeting  and 
the  roster  of  committee  members,  upon 
request. 

Dr.  David  E.  Maslow,  Scientific 
Review  Administrator,  Cancer  Center 
Support  Review  Committee,  National 
Cancer  Institute,  Westwood  Building, 
room  804,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892  (301-496- 
2330)  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  David  Maslow,  (301)  496- 
2330  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 


Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.197,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control. 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-3824  Filed  2-17-93;  8:45  am) 
BILUNG  CODE  4140-01-41 


National  Institute  on  Drug  Abuse; 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
review  committees  of  the  National 
Institute  on  Drug  Abuse  for  March  1993. 

These  meetings  will  be  open  to  the 
public  for  approximately  one-half  hour 
at  the  beginning  of  the  first  day  of  the 
meeting  for  announcements  and  reports 
of  administrative,  legislative,  and 
program  development.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

As  indicated  below  in  accordance 
with  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  these 
meetings  will  be  closed  to  the  public  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications  on  the 
dates  indicated  below.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building,  room  10—42,  5600  Fishers 
Lane,  Rockville,  MD  20857  (Telephone: 
301/443-2755). 

Substantive  program  information  may 
be  obtained  from  the  contracts  whose 
names,  room  numbers,  and  telephone 
numbers  are  listed  below. 

Committee  Name:  Bioehavioral/Clinical 
Subcommittee,  Drug  Abuse  AIDS  Research 
Review  Committee. 

Meeting  Date:  March  9-11, 1993. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  Maryland  20814. 

Open:  March  9,  9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  March  9,  to  adjournment 
on  March  11. 

Contact:  Iris  W.  O’Brien,  room  10-42, 
Parklawn  Building,  Telephone  (301)  443- 
2620 

Committee  Name:  Sociobehavioral 
Subcommittee,  Drug  Abuse  AIDS  Research 
Review  Committee. 


Meeting  Date:  March  9-11, 1993. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  Maryland 
20814. 

Open:  March  9,  9  a.m.  to  9:30  a.m. 

Closed:  9:30  a.m.,  March  9,  to  adjournment 
on  March  11. 

Contact  H.  Noble  Jones,  room  10-22, 
Parklawn  Building,  Telephone  (301)  443- 
9042. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  the  persons 
listed  above,  in  advance  of  the  meeting. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279,  Drug  Abuse 
Research  Programs) 

Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  93-3828  Filed  2-17-93;  8:45  am) 
BILUNO  CODE  4140-01 -M 


National  Institute  of  Mental  Health; 
Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
review  committees  of  the  National 
Institute  of  Mental  Health  for  March 
1993. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 

All  meetings  willbe  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
Room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Epidemiology  Review 
Committee. 
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Contact:  Tunmye  M.  Cross,  Room  9G-14, 
Parklawo  Building,  Telephone:  301, 443- 
1367. 

Meeting  Date:  March  1-3, 1993. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road,  NW..  Washington,  DC  20015. 

Open:  March  1, 1993, 9  a.m.-10  son. 

Closed:  March  1, 1993, 10  ton.  -5  p.m.; 
March  2. 1993, 9  sjxl-5  pjn.;  March  3, 1993, 

9  a.m.-adjoumment. 

Committee  Name:  Biological 
Psychopathology  Review  Committee. 

Contact:  Helen  D.  Craig.  Room  9C-18, 
Parkiawn  Building,  Telephone:  301 , 443- 
3857. 

Meeting  Date:  March  3-4, 1993. 

Place:  Hyatt  Regency  Betheeda,  One 
Bethesda  Metro  Canter,  Bethesda,  MD  20614. 
Open:  March  3, 1993, 9  a.m.-10  a.m. 

Closed:  March  3, 1993, 10  ajn.-5  pan.; 
March  4, 1993, 9  a.m.— adjournment. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Presets  Review 
Committee. 

Contact:  Gwen  C  Artis,  Room  9C-08, 
Parkiawn  Building,  Telephone:  301 ,  443- 
1367. 

Meeting  Date:  March  3-5, 1993. 

Place:  Grand  Hyatt  Hotel,  Park  Avenue  at 
Grand  Central,  New  York,  NY  10017. 

Open:  March  3, 1993, 7  p.m.-8  p.m. 

Closed:  March  3, 1993, 8  p.m.-10  pun.; 
March  4, 1993, 9  a.m.-5  p.m.;  March  5, 1993, 
9  a.m.-adjoumment. 

Committee  Name:  Psychobiology  and 
Behavior  Review  Committee. 

Contact:  Shirley  H.  Malts,  Roam  9C-18, 
Parkiawn  Building,  Telephone:  301, 443- 
3944. 

Meeting  Date:  March  4-5, 1993. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 
Open:  March  4, 1993,  8:30  a.m.-9:30  a.m. 
Closed:  March  4, 1993, 9:30  a.m.-5  p.m.; 
March  5, 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Contact:  Barbara  W.  Campbell,  Room  9C- 
02,  Parkiawn  Building,  Telephone:  301, 443- 
4868. 

Meeting  Date:  March  4-5, 1993. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road,  NW.,  Washington,  DC  20015. 

Open:  March  4, 1993,  8:30  a.m.-9:30  a.m. 
Oosed:  March  4, 1993,  9:30  a.m. -5  p.m.; 
March  5, 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Behavioral,  Clinical,  and 
Psychosocial  Subcommittee  of  Mental  Health 
AIDS  and  Immunology  Review  Committee. 

Contact:  Regina  M.  Thomas,  Room  9C-15, 
Parkiawn  Building,  Telephone:  301,  443- 
6470. 

Meeting  Date:  March  10-11, 1993. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda  Metro 
Center,  Bethesda,  MD  20814. 

Open:  March  10, 1993,  8:30  a.m.-9  ajn. 
Oosed:  March  10, 1993, 9  aan.-5  p.m.; 
March  11, 1993,  8:30  a.m.-adjoumment. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee. 

Contact:  Gwen  C.  Artis,  Room  9C-Q8, 
Parkiawn  Building,  Telephone:  301, 443- 
1367. 


Meeting  Date:  March  10-12. 1993. 

Place:  Campus  Ian,  615  East  Huron,  Ann 
Arbor  Ml.  48104. 

Open:  March  10, 1993. 7-JOO  pjn.-8:00  p.m. 
Closed:  March  10. 1993, 8A0  p.m.-10:00 
pm.;  March  11, 1993,  9:00  am.-6:00  p.m., 
March  12, 1993,  9:00  am. -adjournment. 

Committee  Name:  Psych obiological. 
Biological,  and  Neuroscience  Subcommittee 
of  the  Mental  Health  AIDS  and  Immunology 
Review  Committee. 

Contact:  Rehana  A.  Chowdhury,  Room  9G- 
15,  Parkiawn  Building,  Telephone:  301, 443— 
6470. 

Meeting  Date:  March  11-12, 1993. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 
Open:  March  11, 1993,  2:00  p.m.-2:30 

p.m.; 

Oosed:  March  11, 1993,  2:30  p.m.-5  p.m.; 
March  12. 1993, 8:30  a.  m.— adjournment. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee. 

Contact:  Gwen  C.  Artis,  Roam  9008, 
Parkiawn  Building,  Telephone:  301,  443- 
1367. 

Meeting  Date:  March  17-19, 1993. 

Place:  Holiday  Inn,  30  Whalley  Avenue, 
New  Haven,  CT  06511. 

Open:  March  17, 1993, 7  p.m. -8  p.m. 
Oosed:  March  17, 1993, 8  p.m.-10  pm.; 
March  18, 1993, 9  a.m.rS  p.m.;  March  19, 
1993, 9  a.m.-adjoumment. 

Individuals  who  plan  to  attend  and  need 
special  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the  contact 
person  named  above  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAM  HA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 
Dated:  February  11, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

1FR  Doc.  93-3822  Filed  2-17-93;  8:45  am) 
BILLING  CODE  4140-01 -M 


COMMISSION  ON  IMMIGRATION 
REFORM 

Commission  on  Immigration  Reform 
Consultation 

AGENCY:  Commission  on  Immigration 
Reform. 

ACTION:  Announcement  of  Consultation. 

SUMMARY:  The  Commission  on 
Immigration  Reform  will  hold  an  expert 
consultation  to  assess  U.S.  immigration 
policies  relating  to  the  various 
categories  of  people  now  classified  as 


unskilled  workers:  Childcare  workers, 
elderly  caregivers,  home  healthcare 
workers  and  others.  The  consultation 
will  be  held  on  Friday,  February  26, 
1993  from  9  a.m.  to  1  p.m.  in  the  Senate 
Judiciary  Committee  hearing  room. 

The  Commission  was  established  by 
the  Immigration  Act  of  1990  under 
Section  141. 

DATES:  9ajn.-lp.rn.,  February  26, 1993. 
ADDRESSES:  U.S.  Senate  Judiciary 
Committee  Hearing  Room,  Senate 
Dirksen  Building,  roam  226 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Bickley  or  Brett  Endres, 
Telephone:  (202)  673-5348. 

Dated:  February  12, 1993. 

Susan  Forbee  Martin, 

Executive  Director. 

[FR  Doc.  93-3809  Filed  2-17-93;  8:45  am) 
BILLING  CODE  M20-*7-U 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  National  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1  §  10),  that  a  meeting  of  the 
Cape  Cod  National  Seashore  Advisory 
Commissi  cm  will  be  held  on  Friday, 
March  30, 1993. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  99-349, 
Amendment  24.  The  purpose  of  the 
Commission  is  to  consult  with  the 
Secretary  of  the  Interior,  or  his  designee, 
with  respect  to  matters  relating  to  the 
development  of  the  Cape  Cod  National 
Seashore,  and  with  respect  to  carrying 
out  the  provisions  of  sections  4  and  5 
of  the  Act  establishing  the  Seashore. 

The  meeting  will  convene  at  1  p.m. 
for  the  following  purposes: 

1.  Adoption  of  Agenda. 

2.  Approval  of  Minutes  of  Previous 
Meeting. 

3.  Reports  of  Officers. 

4.  Old  Business. 

5.  Superintendent’s  Report 

6.  Improved  Properties. 

7.  NPS  Educational  Activities — NEED. 

8.  Nickerson  Fellowship  Status  Report. 

9.  New  Business. 

10.  Agenda  for  next  meeting. 

11.  Date  for  next  meeting. 

12.  Communications/Public  Comment. 

13.  Adjournment. 

The  moeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to  the 
Commission  members. 
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Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National 
Seashore,  South  Wellfieet,  MA  02663. 

Dated:  February  11, 1993. 

Marie  Rust, 

Regional  Director. 

IFR  Doc.  93-3805  Filed  2-17-93;  8:45  am] 
billing  coot  mio-to-m 

Bureau  of  Land  Management 
[C 0-050-4830-01] 

Canon  City  District  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  that 
the  Canon  City  District  Advisory 
Council  (DAC)  Meeting  will  be  held 
Tuesday,  March  9, 1993,  1  p.m.  to  5 
p.m.  and  Wednesday,  March  10, 1993, 

8  a.m.  to  11:30  a.m.,  at  the  Canon  City 
District  Office,  3170  East  Main,  Canon 
City,  Colorado. 

The  meeting  agenda  will  include: 
l  Briefing  ana  work  session  on  the 
Garden  Park  Fossil  Area. 

1  Update  on  the  Arkansas  River  Draft 
Rationing  Plan. 

3  Public  presentations  to  the  Council 
(open  invitation).  The  meeting  is  open 
to  the  public.  Persons  interested  may 
make  oral  presentations  to  the  Council 
at  4:30  p.m.,  March  9,  or  they  may  file 
written  statements  for  the  Council’s 
consideration.  The  District  Manager 
may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 

ADDRESSES:  Anyone  wishing  to  make 
oral  or  written  presentation  to  the 
Council  should  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  2200,  3170  East  Main,  Canon 
City,  Colorado  81215-2200,  by  March  8, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Smith  (719)  275-0631. 
SUPPLEMENTARY  INFORMATION:  Summary 
of  minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
reproduction  during  regular  working 
hours  at  the  District  Office 
approximately  30  days  following  the 
meeting. 


Dated:  February  8, 1993. 

Stuart  L.  Freer, 

Associate  District  Manager. 

IFR  Doc.  93-3708  Filed  2-17-93;  8:45  ami 
BILLING  CODE  4310-JB-M 

[CO-070-4320-02-241  A] 

Grand  Junction  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting  of  Grand 
Junction  District  Grazing  Advisory 
Board. 

SUMMARY:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  March  11, 1993.  The  meeting 
will  convene  in  the  conference  room  at 
the  Bureau  of  Land  Management,  2815 
H  Road,  Grand  Junction,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include: 

(1)  Introduction; 

(2)  Minutes  of  the  previous  meeting; 

(3)  Colorado  Range  Update; 

(4)  RPS  Update; 

(5)  Grand  Junction  Resource  Area 
Update; 

(6)  Glen  wood  Springs  Resource  Area 
Update; 

(7)  Public  Presentations; 

(8)  Status  of  Current  Range  Projects; 

(9)  Proposed  Grazing  Advisory  Board 
Projects; 

(10)  Arrangements  for  the  next 
meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  1  p.m. 
and  1:30  p.m.  or  file  written  statements 
for  the  Board’s  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  2815  H  Road,  Grand 
Junction,  Colorado  81506  by  March  9, 
1993.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  Meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  244-3076. 

Tim  Hartzell, 

District  Manager. 

IFR  Doc.  93-3709  Filed  2-17-93;  8:45  am] 
BILUNG  CODE  431IKJB-M 


INTERNATIONAL  TRADE 
COMMISSION 

(Investigation  No.  337-TA-317] 

Commission  Determination  Not  to 
Review  an  Initial  Determination 
Terminating  the  Investigation  on  the 
Basis  of  a  Settlement  Agreement 

In  the  Matter  of  Certain  Internal  Mixing 
Devices  and  Components  Thereof. 

AGENCY:  U.S.  International  Trade 
Commission 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID)  of 
the  presiding  administrative  law  judge 
(ALJ)  terminating  the  above-captioned 
investigation  on  the  basis  of  a  settlement 
agreement  between  the  parties. 

ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  presiding 
ALJ’s  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  D.  Andersen,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC,  telephone  202-205- 
3099.  Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  at  202- 
205-3810. 

SUPPLEMENTAL  INFORMATION:  On 

December  17, 1992,  complainant  Farrel 
Corporation  and  respondents  Pomini 
S.p.A.  and  Pomini,  Inc.  (“the  Parties”) 
filed  a  Joint  Motion  to  Terminate  Based 
on  Settlement  Agreement.  On  December 
29, 1992,  the  Commission  investigative 
attorney  filed  a  response  in  support  of 
the  motion.  On  January  14, 1993,  the 
presiding  ALJ  issued  an  ED  terminating 
the  investigation  with  prejudice  as  to  all 
respondents.  No  petitions  for  review  of 
the  ID  or  agency  or  public  comments 
were  received. 

The  ALJ  noted  that  “[t]he  public 
interest  favors  settlement  to  avoid 
needless  litigation  and  to  conserve 
public  resources,”  and  concluded  that 
"the  settlement  agreement  does  not 
appear  to  prejudice  the  public.” 

Issued:  February  11, 1993. 
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By  order  of  the  Commission. 

Paul  R.  Bard  os, 

Acting  Secretary. 

[FR  Doc.  93-3803  Filed  2-17-93;  8:45  am] 
BILLING  COOt  7020-02-M 

[Investigations  Nos.  701-TA-31 9-332, 334, 
336-342, 344, 347-353  and  731-TA-573- 
579, 581-502, 594-587,  599-609,  and  612- 
619  (Final)] 

Certain  Flat-RoNed  Carbon  Steel 
Products  From  Argentine,  et  el. 

AGENCY:  United  States  International 
Trade  Commission. 


ACTION:  Institution  and  scheduling  of 
final  antidumping  investigations  and 
scheduling  of  the  ongoing 
countervailing  duty  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  duty  investigations  Nos. 
731— TA-573— 579,  581-592,  594-597, 
599-609,  and  612-619  (Final)  under 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 


United  States  is  materially  retarded,  by 
reason  of  imports  of  certain  flat-rolled 
carbon  steel  products  (as  indicated  in 
the  table  below),  provided  for  in 
headings/subheedings  7208,  7209, 
7210.31,  7210.39,  7210.41,  7210.49, 
7210.60,  7210.70,  7210.90,  7211, 
7212.21,  7212.29,  7212.30,  7212.40, 
7212.50,  7212.60,  7214,  7215,  and  7217 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  the  U.S. 
Department  of  Commerce  (Commerce) 
has  preliminarily  found  to  have  been 
sold  at  less  than  fair  value  by  firms  in 
the  following  countries: 


Country 

CuMo-iength 

plate 

Hot-roiled 
sheet  and  strip 

CoW-roOed 
sheet  and  strip 

Corrosion-re¬ 
sistant  sheet 

AroenUra 

731-TA-587 

Austral 

731-TA-612 

Austria 

731— TA-599 
731-T A-600 

Boigium 

731-TA-573 

731-TA-588 

Brazil . . „ . . . 

731-TA-574 
731-TA-575 
731-TA-576 
731-TA-577 
731-TA-578 
731-T  A-579 

731-TA-589 

731-TA-590 

731-TA-601 

731-TA-602 

731— TAr-613 
731-TA-614 

France . . . . . . . . . 

731-TA-591 

731-TA-592 

731-T A-603 
731-TA-604 
731-TA-605 
731-TA-606 
731-TA-607 

731-TA-615 

731-TA-616 

ST"* 

Japan 

731-TA-594 

731-TA-595 

731— TA-617 
731-TA-618 
731-TA-619 

Korea . 

731-TA-581 

731-TA-582 

Mexico . 

731-TA-596 

731-TA-608 

Poland . . . 

731-TA-583 
731-TA-584 
731-TA-585 
731-TA-586 
731-T A- 587 

PHMHMHI 

mmhh 

Spain 

731-TA-609 

ItBUMnaal 

Sweden 

United  Kingdom _ _ _ 

The  Commission  also  gives  notice  of 
the  schedule  to  be  followed  in  these 
antidumping  investigations  and  the 
ongoing  countervailing  duty 
investigations  regarding  imports  of 
certain  flat-rolled  carbon  steel  products 
from  Austria,  Belgium,  Brazil.  France, 
Germany,  Italy,  Korea,  Mexico,  New 
Zealand,  Spain,  Sweden,  and  the  United 
Kingdom  (invs.  Nos.  701-TA-319-332, 
334,  336-342,  344,  and  347-353  (Final), 
which  the  Commission  instituted 
effective  December  18, 1992  (57  FR 
60247).  The  schedules  for  the  subject 
investigations  will  be  identical, 
pursuant  to  Commerce’s  alignment  of  its 
final  subsidy  and  dumping 
determinations  (57  FR  57730-57821, 
December  7, 1992). 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  February  4, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Jonathan  Seiger  (202-205-3183)  or  Vera 
Libeau  (202-205-3176),  Office  of 


Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission’s  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special- 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  subject  antidumping 
investigations  are  being  instituted  as  a 
result  of  affirmative  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  certain 
carbon  steel  flat-rolled  products  (cut-to- 
length  plate,  hot-rolled  sheet  and  strip, 
cold-rolled  sheet  and  strip,  and/or 
corrosion-resistant  sheet  and  strip)  from 
Argentina,  Australia,  Austria,  Belgium, 
Brazil,  Canada,  Finland,  France, 
Germany,  Italy,  Japan,  Korea,  Mexico, 
the  Netherlands,  Poland,  Romania, 
Spain,  Sweden,  and  the  United 
Kingdom  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  733  of  the  Act  (19 


U.S.C.  1673b).  The  Commission 
instituted  the  subject  countervailing 
duty  investigations  on  December  18. 
1992  (57  FR  60247)  The  investigations 
were  requested  in  a  petition  filed  on 
June  30, 1992,  by  counsel  for  Armco 
Steel  Co.,  L.P.;  Bethlehem  Steel  Corp  . 
Geneva  Steel;  Gulf  Slates  Steel.  Inc  of 
Alabama;  Inland  Steel  Industries  Inc.. 
Laclede  Steel  Co.;  LTV  Steel  Co..  Inc., 
Lukens  Steel  Co.;  National  Steel  Corp.. 
Sharon  Steel  Corp.;  USX  Corp./U.S 
Steel  Group;  and  WC3  Steel,  Inc.  (not  all 
companies  are  petitioners  in  all -cases) 
On  November  25, 1992,  the  United 
Steelworkers  of  America,  AFL-QO/ 
CLC,  entered  an  appearance  as  a  co¬ 
petitioner  in  these  investigations. 

Participation  in  the  Investigations  and 
Public  Service  List 

Any  person  having  already  filed  an 
entry  of  appearance  in  the 
countervailing  duty  investigations  is 
considered  a  party  in  the  antidumping 
investigations.  Any  other  persons 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules,  not 
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later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  these 
investigations  will  be  placed  in  the 
nonpublic  record  on  April  8, 1993,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  these  investigations 
beginning  at  9:30  a.m.  on  April  19, 

1993,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  April  2, 1993. 

A  nonparty  who  has  testimony  that  may 
aid  the  Commission’s  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  9, 1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission’s  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigations  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission’s  rules;  the  deadline  for 


filing  is  April  13. 1993.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  27, 
1993;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  April  27, 
1993.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  requirements  of  §§  201.6, 
207.3,  and  207.7  of  the  Commission’s 
rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  February  11, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bard  os, 

Acting  Secretary. 

[FR  Doc.  93-3802  Filed  2-17-93;  8:45  ami 

BILLING  CODE  7020-02-** 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  The  parent  corporation  is  Thor 
Industries,  Inc.,  419  W.  Pike  Street, 
Jackson  Center,  Ohio. 

2.  The  wholly  owned  subsidiaries  of 
Thor  Industries,  Inc.  and  their  states  of 
incorporation  are  Dutchmen 


Manufacturing,  Inc.,  Delaware,  and  Air 
Stream,  Inc.,  Nevada. 

Sidney  L.  Strickland,  )r., 

Secretary. 

[FR  Doc.  93-3760  Filed  2-17-93;  8:45  am] 

BILLING  CODE  7036-01-** 


[Docket  No.  AB-167  (Sub-No.  1111)) 

Consolidated  Rail  Corp. — 
Abandonment  Between  Union  City  and 
Redkey  in  Jay  and  Randolph  Counties, 
IN;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  Consolidated  Rail 
Corporation  to  abandon  its  line  of 
railroad  between  milepost  103.9,  at 
Union  City,  IN,  and  milepost  123.4,  near 
Redkey,  IN,  a  distance  of  19.5  miles, 
located  in  Jay  and  Randolph  Counties, 
IN. 

The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that:  (1)  A  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
the  rail  service  to  be  continued;  and  (2) 
it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
on  the  applicant  no  later  than  10  days 
from  publication  of  this  Notice.  The 
following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
“Section  of  Legal  Counsel,  AB-OFA.” 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Dated:  February  10, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-3762  Filed  2-17-93;  8:45  ami 

%  BILUNG  CODE  7036-01 -*l 


[Docket  No.  AB-3  (Sub-No.  108X)] 

Missouri  Pacific  Railroad  Co.— 
Abandonment  Exemption — Near 
Ever  man  in  Tarrant  County,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  Abandonments  to  abandon 
approximately  1.62-mile  line  of  railroad 
in  Tarrant  County,  TX.  The  segment  to 
be  abandoned,  a  portion  of  the  E  verm  an 
Branch,  extends  from  the  end  of  the  line 
at  milepost  263.60  near  Everman,  to 
milepost  265.22. 


8976 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18.  1993  /  Notices 


Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  no  overhead  traffic 
has  moved  over  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7, 49  CFR  1105.12  (newspaper 
publication),  and  49  CFR  1152.50(d)(1) 
(notice  to  government  agencies)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 

Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
18, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,1 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
February  26, 1993.3  Petitions  to  reopen 
or  requests  for  public  use  conditions 
under  49  CFR  1152.28  must  be  filed  by 
March  8, 1993,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 

Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representatives:  Joseph  D. 
Anthofer  and  Jeanna  L.  Regier,  1416 
Dodge  St.,  room  830,  Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Bail  Lines,  5  l.C.C.2d  377  (1969). 

Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
date  of  this  exemption. 

*  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist.,  A  l.C.C.2d  164  (1987). 

3  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 


Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environmental  and  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by 
February  19, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and  > 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  February  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secrefaiy. 

(FR  Doc.  93-3761  Filed  2-17-93;  8:45  am) 

BILLING  CODE  7036-01 -M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Water  Act;  Thomas, 
et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  v.  Thomas,  et  al.,  Civ.  No.  89- 
1550-S  (D.  Mass.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts  on  November 
17, 1992. 

The  proposed  consent  decree 
concerns  alleged  violations  of  sections 
301,  309,  and  404  of  the  Clean  Water 
Act,  33  U.S.C.  §§  1311, 1319, 1344,  as  a 
result  of  discharges  of  fill  material  onto 
portions  of  property  located  in 
Rochester,  Massachusetts,  which  are 
alleged  to  constitute  "waters  of  the 
United  States.”  The  consent  decree 
requires  that  the  defendants  conduct  a 
restoration  plan  at  the  Site  to  restore  its 
wetland  nature,  as  well  as  payment  of 
stipulated  penalties  for  violations  of  its 
provisions.  The  defendants  have  signed 
the  Consent  Decree. 

The  Department  of  Justice  will 
receive,  until  thirty  (30)  days  from  the 
date  of  this  notice,  written  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
United  States  Department  of  Justice, 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  10th  Street  and  Pennsylvania 


Avenue,  NW  20530,  to  the  attention  of 
Gary  I.  Rubin,  Attorney,  Environmental 
Defense  Section,  and  should  refer  to 
United  States  v.  Thomas,  et  al.,  Civ.  No. 
89-1550-S  (D.  Mass.),  and  DJ  Reference 
No.  90-5-1-1-3336. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk’s  Office,  United 
States  District  Court  for  the  District  of 
Massachusetts,  John  W.  McCormack 
Post  Office  &  Courthouse,  Room  707, 
Boston,  Massachusetts  02109,  during 
regular  business  hours,  or  a  copy  may  be 
requested  from  Gary  I..Rubin  (202)  514- 
3698. 

Roger  Cngg, 

Acting  Assistant  Attorney  General , 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-3731  Filed  2-17-93;  8:45  am) 
BILLING  CODE  4410-01 -M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act, 
Resource  Conservation  and  Recovery 
Act,  and  the  Clean  Water  Act;  Petersen 
Sand  and  Gravel  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Petersen  Sand  &  Gravel 
Inc.,  Civil  Action  No.  91  C  5835,  was 
lodged  on  December  22, 1992  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois.  Under  the 
proposed  consent  decree  Petersen  Sand 
and  Gravel  would  pay  $590,000  to  the 
Hazardous  Substances  Superfund  in 
reimbursement  of  remedial  costs 
incurred  by  the  United  States  at  the 
Petersen  Sand  and  Gravel  Site  in 
Libertyville,  Illinois.  Under  the 
proposed  consent  decree,  Petersen  Sand 
and  Gravel  would  also  pay  civil 
penalties  of  $110,000  in  resolution  of 
claims  that  the  company  failed  to 
properly  respond  to  requests  for 
information  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability  ' 
Act,  the  Resource,  Conservation  and 
Recovery  Act  and  the  Clean  Water  Act. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Petersen 
Sand  &  Gravel  Inc.,  DOJ  Ref. 
#90-11-3-677. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18,  1993  /  Notices 


8977 


States  Attorney,  219  South  Dearborn 
Street,  Chicago,  Illinois  60604;  the 
Region  V  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Blvd.,  Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20044,  202-347-2072. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  D.C.  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of  ~ 
$5.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 

John  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
|FR  Doc.  93-3740  Filed  2-17-93;  8:45  am] 
BILLING  CODE  4410-Q1-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Program  to  Conduct  Studies  and 
Research  Pertaining  to  Zirconium 
Alloys 

Notice  is  hereby  given  that,  on 
November  24, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  the  participants  in  the 
Program  to  Conduct  Studies  and 
Research  Pertaining  to  Zirconium 
Alloys  have  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  program.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
and  its  general  area  of  planned  activities 
are  ABB  Atom  AB,  Vasteras,  Sweden; 
Combustion  Engineering,  Inc.,  Stamford, 
CT;  AB  Sandvik  Steel,  Sandviken, 
Sweden;  Sandvik  Special  Metals 
Corporation,  Kennewick,  WA;  and 
Teledyne  Wah  Chang  Albany,  a  Division 
of  Teledyne  Industries  Inc.,  Albany,  OR. 
The  objectives  of  the  program  are  to 
conduct  studies  and  research  pertaining 
to  zirconium  alloys,  particularly  as  they 
may  be  utilized  in  nuclear  power 
reactors,  by  (i)  collection  of  data  and 
information,  (ii)  development  of 
improved  zirconium  alloys  and  the 
processing  thereof,  and  (iii) 


experimentation  and  tests  on  materials 
resulting  from  such  development. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  93-3736  Filed  2-17-93;  8:45  ami 

BILLING  CODE  4410-01 -M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
High  Definition  Television 
Cooperation — General  Instrument 
Corporation/Massachusetts  Institute  of 
Technology/American  Telephone  and 
Telegraph  Company/Zenith  Electronics 
Corporation 

Notice  is  hereby  given  that,  on 
October  15, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  (“the  Act”),  General  Instrument 
Corporation/Massachusetts  Institute  of 
Technology/American  Telephone  and 
Telegraph  Company/Zenith  Electronics 
Corporation  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invokingdhe  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  General  Instrument  Corporation, 
Chicago,  IL;  Massachusetts  Institute  of 
Technology,  Cambridge,  MA;  American 
Telephone  and  Telegraph  Company, 
Berkeley  Heights,  NJ;  and  Zenith 
Electronics  Corporation,  Glenview,  IL. 

The  venture  was  formed  pursuant  to 
an  Agreement  for  High  Definition 
Television  Cooperation  (the 
“Agreement”)  dated  July  17, 1992,  by 
and  among  such  parties.  The  FCC  has 
assigned  two  test  slots  for  determining 
the  terrestrial  broadcast  high  definition 
television  (“HDTV”)  standard  in  the 
United  States  to  General  Instrument 
Corporation  and  Massachusetts  Institute 
of  Technology  and  has  assigned  one 
such  test  slot  to  American  Telephone 
and  Telegraph  Company  and  Zenith 
Electronics  Corporation. 

The  main  purposes  of  the  Agreement 
are:  (1)  potential  cooperation  on  the 
research  necessary  to  develbp  an  HDTV 
system  that  uses  the  intellectual 
property  rights  of  one  or  more  parties 
for  possible  submission  to  the  FCC;  (2) 
licensing  of  intellectual  property  rights 
and  thereby  sharing  of  the  risks  and 
rewards  of  each  of  the  parties’  interests 
in  the  HDTV  systems  that  have  been  and 
may  be  submitted  to  the  FCC  for  such 
test  slots;  and  (3)  cooperation  with  the 


FCC  in  the  FCC’s  selection  process  for 
determining  the  terrestrial  broadcast 
HDTV  standard  in  the  United  States  and 
thereby  assistance  in  the  timely 
completion  of  such  selection  process 
based  on  the  technical  merits  of  the 
proposed  HDTV  systems  themselves. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-3734  Filed  2-17-93;  8:45  ami 

MUJNa  CODE  4410-01-* 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
National  Center  for  Manufacturing 
Sciences,  Inc. 

Notice  is  hereby  given  that,  on 
November  2, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984,  15  U.S.C.  4301  et 
seq.  ("the  Act”),  the  National  Center  for 
Manufacturing  Sciences,  Inc.  ("NCMS”) 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade' 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
were  recently  accepted  as  active 
members  of  NCMS:  Allied  Screw 
Products,  Inc.,  Mishawaka,  IN;  Eitel 
Presses,  Inc.,  Orwigsburg,  PA;  Intellisys, 
Inc.,  Liverpool,  NY;  Manteq 
Iptemational,  Inc.,  Midland,  MI; 
Mechatronic  Technologies,  Inc., 
Fremont,  CA;  Montronix,  Inc.,  Raleigh, 
NC;  Santech  Industries,  Inc.,  Fort 
Worth,  TX;  and  Thesis  Group,  Inc., 
Dallas,  TX.  In  addition,  the  following 
organizations  were  recently  accepted  as 
affiliate  members  of  NCMS:  Gear 
Research  Institute,  Lisle,  IL;  ITT 
Research  Institute,  Chicago,  IL;  Texas 
Department  of  Commerce,  Office  of 
Advanced  Technology,  Austin,  TX; 
University  of  Texas  at  Arlington, 
Arlington,  TX;  Wayne  State  University, 
Detroit,  MI;  and  Wisconsin  Department 
of  Development,  Madison,  WI.  Lastly, 
NCMS  affiliate  member  Metalworking 
Technology,  Inc.,  merged  with  National 
Defense  Environmental  Corporation  and 
changed  its  name  to  Concurrent 
Technologies  Corporation,  which 
continues  as  an  affiliate  member  of 
NCMS. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
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notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  NCMS  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  17, 1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  July  28, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  11, 1992,  (57  FR 
41784). 

Joseph  H.  Widmar, 

Director  of  Operations.  Antitrust  Division. 

|FR  Doc.  93-3738  Filed  2-17-93;  8:45  ami 

BILLING  CODE  4410-01-41 


Notice  Pursuant  to  the  National  * 
Cooperative  Research  Act  of  1984; 
Semiconductor  Research  Corp. 

Notice  is  hereby  given  that,  on 
November  30, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984,  15  U.S.C.  4301  et 
seq.  ("the  Act"),  Semiconductor 
Research  Corporation  (“SRC”),  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act’s  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs4o  actual  damages  under 
specified  circumstances.  Specifically, 
SRC  has  added  Famtech  International, 
Inc.,  Chicago,  IL  as  an  affiliate  member. 
The  following  companies  have  been 
deleted  from  SRC  membership;  Unit 
Instruments,  Inc.;  Varian  Associates, 

Inc.;  and  Rapro  Technology,  Inc.  The 
membership  of  CVC  Products,  Inc.,  has 
been  replaced  by  its  parent  company, 
CVC  Holdings,  Inc.,  Rochester,  NY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30, 1985,  (52  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  July  13, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 


Act  on  August  19. 1992,  (57  FR  37557- 
558). 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  93-3737  Filed  2-17-93;  8:45  ami 

BILUNG  CODE  4410-01 -M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Joint  Venture  for  Advanced 
Technology  Program  of  NIST 

Notice  is  hereby  given  that,  on 
December  28, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act”),  Westinghouse  Electric 
Corp.,  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damage  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Westinghouse  Electric  Corp., 
Pittsburgh,  PA;  and  SGS  Tool  Co., 
Munroe  Falls,  OH.  The  parties’  general 
area  of  planned  activity  is  to  develop 
plasma  technology  for  low-cost 
diamond  production  that  would 
incorporate  diamond  films  into 
products  such  as  tooling,  heatsinks  and 
infrared  optics. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc.  93-3735  Filed  2-17-93;  8:45  am) 

BILLING  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 


collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and/or  Agency 
identification  numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request 
for  approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  3001,  Washington,  DC 
20503  ((202)  395—6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration,  Attestation  by  Facilities 
Temporarily  Employing  Nonimmigrant 
Aliens  as  Registered  Nurses,  1205-0305, 
ETA  9029. 

On  occasion. 

Individuals  or  households;  State  or 
local  governments;  Businesses  or  other' 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations  1,024 
respondents;  11  hours  8  minutes  per 
response;  11,415  total  hours;  1  form. 

Congress  enacted  the  Nursing  Relief 
Act  (P.L.  101.238)  on  December  18, 
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1989,  requiring  health  care  facility 
employers  seeking  access  to  temporary 
foreign  registered  nurses  to  file  an 
“attestation  with  accompanying 
document”  with  the  Department  of 
Labor  on  an  annual  basis.  The 
information  provided  on  the  ETA  9029 
by  health  care  facilities  will  permit  the 
Department  to  meet  these 
responsibilities  for  program 
administration,  management  and 
oversight. 

Signed  at  Washington,  DC,  this  10th  day  of 
February  1993. 

Kenneth  A.  Mills, 

Departmental  Clearance  Officer. 

IFR  Doc.  93-3782  Filed  2-17-93;  8:45  am] 
BILUNG  CODE  4610-XM* 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  93-9; 
Exemption  Application  No.  D-9182,  et  a!.] 

Grant  of  Individual  Exemptions; 
Building  Services  32B-J  Health  Fund, 
etal. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 


being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 

1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Building  Services  32B-J  Health  Fund 
(the  Plan)  Located  in  New  York,  New 
York 

[Prohibited  Transaction  Exemption  93-9; 
Exemption  Application  No.  D-9182] 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  proposed 
extension  of  credit  (the  Loan)  to  the 
Plan  by  the  Chase  Manhattan  Bank,  N.A. 
(the  Bank),  under  the  terms  described  in 
the  notice  of  proposed  exemption, 
provided: 

(a)  The  terms  of  the  Loan  are  not  less 
favorable  to  the  Plan  than  those  which 
the  Plan  could  obtain  in  an  arm’s-length 
transaction  with  an  unrelated  party; 

(b)  The  Loan  exercised  no  discretion 
with  respect  to  the  Plan’s  decision  to 
enter  into  the  proposed  transaction;  and 

(c)  The  Plan’s  trustees,  who  are 
unrelated  to  the  Bank,  have  determined 
that  the  proposed  transaction  is 
appropriate  for  the  Plan  and  in  the  best 
interests  of  its  participants  and 
beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  30, 1992  at  57  FR  56596. 

Temporary  Nature  of  the  Exemption: 
The  exemption  will  extend  to  all 
advances  of  funds  made  by  the  Bank  to 
the  Plan  through  August  31, 1993. 

Written  Comments:  In  addition  to 
numerous  telephone  inquiries  from 
interested  persons,  the  Department  has 
received  more  than  100  written 
comments  with  respect  to  the  proposed 
exemption.  In  this  regard,  a  majority  of 


the  comments  did  not  focus  on  the 
merits  of  the  transaction,  but  rather 
expressed  concern  that  the  proposed 
transaction  would  have  a  negative 
impact  on  the  participant’s  retirement 
benefits.  However,  the  transaction 
involves  only  the  Building  Services 
32B-J  Health  Fund  and  not  the  Building 
Services  32B-J  Pension  Fund  (the 
Pension  Plan).  Therefore,  the 
transaction  has  no  effect  on  the  receipt 
of  retirement  benefits  by  the  Pension 
Plan  participants. 

Several  commentators  were  opposed  - 
to  the  proposed  exemption,  citing  a 
conflict  of  interest  because  the  Loan  is 
to  be  made  to  the  Plan  by  the  Bank, 
which  has  investment  control  with 
respect  to  approximately  one-half  of  the 
Plan’s  assets.  In  this  regard,  the 
Department  notes  that  the  decision  to 
enter  into  the  transaction  was  made  on 
behalf  of  the  Plan  by  its  trustees,  who 
are  independent  of  and  unrelated  to  the 
Bank.  Furthermore,  the  Bank  is  held  to 
a  strict  degree  of  fiduciary  responsibility 
under  the  provisions  of  the  Act  with 
respect  to  the  Plan’s  assets  that  it  has 
under  management. 

Several  interested  persons  wrote  to 
request  a  hearing  with  respect  to  the 
proposed  exemption.  The  Department 
notes  that  in  its  final  regulation  on 
procedures  for  filing  and  processing 
prohibited  transaction  exemption 
applications,  29  CFR  2570.46,  there  is 
no  provision  for  a  hearing  unless  the 
proposed  exemption  is  from  the 
fiduciary  self-dealing  prohibitions  of 
section  406(b)  of  the  Act.  This 
exemption  does  not  grant  relief  from 
section  406(b).  Further,  after  careful 
consideration  of  the  entire  record, 
including  the  written  comments,  the 
Department  does  not  believe  that  any 
issues  have  been  raised  which  would 
require  the  convening  of  a  hearing. 

Accordingly,  the  Department  has 
determined  to  grant  the  exemption  as  it 
was  proposed. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  21&-8881.  (This  is  not 
a  toll-free  number.) 

California  Association  of  Hospitals  and 
Health  Systems  Retirement  and  Tax 
Savings  Investment  Plan  (the  Plan) 
Located  in  Sacramento,  CA 

[Prohibited  Transaction  Exemption  93-10; 
Exemption  Application  No.  D-8958] 

Exemption 

The  restrictions  of  sections  406(a), 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E) 
shall  not  apply  to  the  proposed  sale  by 
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the  Plan  to  the  California  Association  of 
Hospitals  and  Health  Systems  (CAHHS), 
the  Plan  sponsor,  of  its  residual 
investment  in  a  trust  rate  account  pool 
(the  Trust  Rate  Account  Pool) 
comprised  of  a  portfolio  of  student  loans 
that  had  been  established  by  the  Plan's 
former  trustee,  provided: 

(1)  The  sale  is  a  one-time  transaction 
for  cash; 

(2)  The  Plan  is  not  required  to  pay  any 
fees  or  commissions  in  connection 
therewith; 

(3)  The  Plan  receives  an  amount 
which  is  not  less  than  the  balance  of  its 
residual  interest  in  the  Trust  Rate 
Account  Pool; 

(4)  The  Plan  receives  interest  on  its 
total  investment  in  the  Trust  Rate 
Account  Pool  from  May  19, 1989  to  the 
date  the  exempted  transaction  is 
consummated;  and 

(5)  Any  additional  amounts  that 
CAHHS  receives  from  the 
Superintendent  of  Banks  of  the  State  of 
California  which  are  above  the  Plan’s 
investment  of  $76,988  in  the  Trust  Rate 
Account  Pool,  will  be  rebated  to  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17, 1992  at  57  FR  60007. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Plan  of  Wachovia  Corporation 
Diversified  Funds  for  Retirement  Trusts 
and  the  South  Carolina  National  Bank 
Collective  Investment  Fund  for 
Corporate  Employee  Benefit  Trust 
Declaration  of  Trusts  Located  in 
Winston-Salem,  NC  and  Columbia,  SC, 
Respectively  (Prohibited  Transaction 
Exemption  93-11;  Exemption 
Application  Nos.  D-9143  and  D-9144] 

Exemption 

The  restrictions  of  section  406(b)(2)  of 
the  Act  shall  not  apply  to: 

(1)  The  merger  of  the  SCNB  Short 
Maturity  Bond  Fund  (the  SCNB  Bond 
Fund)  into  the  Wachovia  Short-Term 
Bond  Fund  (the  Wachovia  Bond  Fund) 

(2)  The  merger  of  the  SCNB  Managed 
Guaranteed  Investment  Contract  Fund 
(the  Managed  G1C  Fund)  into  the 
Wachovia  Guaranteed  Investment 
Contract  Fund  (the  Wachovia  GIC 
Fund),  or 

(3)  The  merger  of  the  SCNB  Growth 
Stock  Fund  (the  Growth  Stock  Fund) 


into  the  SCNB  Stock  Fund  (the  Stock 
Fund)1 

Hie  proposed  exemption  is 
conditioned  on  the  following 
luirenients: 


the  SCNB  Bond  Fund  into  the  Wachovia 
Bond  Fund,  the  Managed  GIC  Fund  into 
the  Wachovia  GIC  Fund  and  SCNB’s 
Growth  Stock  Fund  into  its  Stock  Fund, 
the  aggregate  fair  market  value  of  the 
interest  of  an  employee  benefit  plan  (the 
Plan)  participating  in  the  transferee 
Fund  immediately  following  the  merger, 
together  with  any  cadi  received  in  lieu 
of  fractional  units  in  the  transferee 
Fund,  equals  the  aggregate  fair  market 
value  of  such  Plan’s  interest  in  the 
transferor  Fund  immediately  before  the 
merger. 

(2)  Neither  Wachovia  Bank  of  North 
Carolina,  N.A.,  South  Carolina  National 
Bank  nor  any  of  their  affiliates  receives 
a  fee  or  commission  in  connection  with 
the  mergers. 

(3)  The  assets  of  each  participating 
Plan  are  Invested  in  the  same  type  of 
investments  both  before  and  after  the 
proposed  merger. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17, 1992  at  57  FR  60011. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Gilead  Sciences  401  (k)  Plan  (the  Plan) 
Located  in  Foster  City,  California 

(Prohibited  Transaction  93-12;  Exemption 
Application  No.  D-92221 

Exemption 

The  restrictions  of  sections  406  (a), 

406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  (the  Loan)  to  the 
Plan  by  Gilead  Sciences,  Inc.,  the 
sponsor  of  the  Plan,  with  respect  to  two 
guaranteed  investment  certificates  (the 
GICs)  issued  by  Mutual  Benefit  Life 
Insurance  Company  of  New  Jersey 
(Mutual  Benefit);  and  (2)  the  potential 
repayment  of  the  Loan  (the  Repayments) 
by  the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm’s- 


1  For  purposes  of  this  proposed  exemption,  the 
Funds  described  herein  ere  collectively  referred  to 
&s  the  Funds. 


length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(C)  The  Repayments  shall  not  exceed 
the  amount  of  the  Loan; 

(D)  The  Repayments  shall  not  exceed 
the  amounts  actually  received  by  die 
Plan  from  Mutual  Benefit,  any  state 
guaranty  fund,  and  other  responsible 
third  party  payors  with  respect  to  the 
GICs  (the  GIC  Proceeds);  and 

(E)  The  Repayment  of  the  Loan  shall 
be  waived  to  the  extent  that  the  amount 
of  the  Loan  exceeds  the  total  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  29, 1992  at  57  FR  61929. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 
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Signed  at  Washington,  DC,  this  12th  day  of 
February,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

IFR  Doc.  93-3786  Filed  2-17-93;  8:45  am] 
BILLING  CODE  4610-M-W 


[Application  No.  D-9105,  at  al.] 

Proposed  Exemptions;  NationsBank 
Corp.,  et.  ai. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

NationsBank  Corporation 
(NationsBank)  Located  in  Charlotte, 
North  Carolina 

(Application  No.  D-9105] 

Proposed  Exemption 

I.  Transactions 

A.  Effective  June  1, 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 


the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

-  Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.1 

B.  Effective  June  1, 1992,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(ii)  A  plan’s  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.2  For  purposes  of  this 


1  Section  LA.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(a)(ii)  and 
regulation  29  CFR  2510.3-21(c). 

3  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 

Continued 
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paragraph  B(lXiv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LB.  (1)  or  (2). 

C.  Effective  June  1, 1992,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust; 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.3 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee”  as  defined  in  section 

in.s. 

D.  Effective  June  1, 1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(lXA)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 


collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fan d. 

3  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  in  the  Department’s  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  information  investment  decisions. 


plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14XF),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 

(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan’s  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm’s  length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor’s 
Corporation  (S&P’s),  Moody’s  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (DAP)  or  Fitch  Investors  Service, 

Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer’s  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer’s 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor” 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 


B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  nas 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  and  such  initial  purchaser's 
certificates)  is  required  to  obtain  from 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  ILA.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 

A.  "Certificate”  means: 

(1)  A  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass¬ 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REM1C)  within  the  meaning  of  section 
860D(a)  of  the  Internal  Revenue  Code  of 
1986; and 

(b)  that  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  NationsBank  or  any  of  its 
affiliates  is  either  (i)  the  sole 
underwriter  or  the  manager  or  co¬ 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust”  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust”  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either — 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
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discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
m.T); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  m.U); 

(e)  “guaranteed  governmental 
mortgage  pool  certificates,”  as  defined 
in  29  CFR  2510.3-101(0(2); 

(f)  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  “trust”  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P’s,  Moody’s,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan’s  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan’s 
acquisition  of  certificates  pursuant  to 
this  exemption. 

G  "Underwriter”  means: 

(1)  NationsBank; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries. 


controlling,  controlled  by  or  under 
common  control  with  NationsBank;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
NationsBank  or  a  person  described  in 
(2)  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 

D.  “Sponsor”  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  “Master  Servicer”  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  “Subservicer”  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
receivables  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 

G.  “Servicer”  means  any  entity  which 
services  receivablos  contained  in  the 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.  “Trustee”  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  tire  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer”  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  “Obligor”  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
“obligor”  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  “Excluded  Plan”  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  “plan  sponsor” 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group”  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter, 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer, 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 


principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)— (6)  above. 

M.  “Affiliate”  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  “Control”  means  the  power  to 
exercise  a  controlling  influence  over  'he 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  “independent”  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  “Sale”  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm’s  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  “Forward  delivery  commitment” 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  “Reasonable  compensation”  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  “Qualified  Administrative  Fee” 
means  a  fee  which  meets  the  following 
criteria: 
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(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  Tne  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  “Qualified  Equipment  Note 
Secured  By  a  Lease”  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust’s 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  “Qualified  Motor  Vehicle  Lease” 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust’s  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust’s  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  “Pooling  and  Servicing 
Agreement”  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
“Pooling  and  Servicing  Agreement”  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 
EFFECTIVE  DATE:  This  exemption,  if  ' 
granted,  will  be  effective  for 
transactions  occurring  on  or  after  June  1, 
1992,  the  date  of  filing  of  the  exemption 
application. 

Summary  of  Facts  and  Representations 

1.  NationsBank  is  a  bank  holding 
company  incorporated  in  the  State  of 
North  Carolina  on  July  5, 1968. 
NationsBank  Capital  Markets,  Inc., 
formerly  NCNB  Capital  Markets,  Inc. 
(Capital  Markets),  a  registered  broker- 
dealer,  is  an  indirect  subsidiary  of 
NationsBank.  Capital  Markets  was 
incorporated  in  North  Carolina  on 
January  8, 1990,  and  is  the  surviving 
corporation  in  a  merger  with  Sovran 


Investment  Corporation  of  Virginia  on 
January  2, 1992.  Through  its 
subsidiaries  and  affiliates,  including 
Capital  Markets,  NationsBank  is  a 
financial  services  organization  serving 
the  financial  needs  of  individuals, 
businesses,  governments  and  financial 
institutions.4  Capital  Markets  has 
participated  in  the  placement  of  certain 
publicly  offered  asset-backed  certificates 
as  part  of  the  underwriting  syndicate  for 
PNC  Grantor  Trust  1991-A  consisting  of 
automobile  loan  certificates  sold  to  the 
trust  by  Pittsburgh  National  Bank.  The 
underwriting  syndicate  consisted  of 
Morgan  Stanley  &  Co.,  PNC  Securities 
Corp.  and  Capital  Markets. 

NationsBank  represents  that  Capital 
Markets  has  the  legal  authority  to 
underwrite  asset-backed  securities.  In 
orders  dated  May  19, 1989,  and  August 
6, 1990,  the  Federal  Reserve  Board 
granted  Capital  Markets  the  power  to 
underwrite  and  deal  in  residential 
mortgage  related  and  consumer- 
receivable  related  securities,  subject  to 
the  condition  that  Capital  Markets  does 
not  derive  more  than  a  certain 
percentage  of  its  total  gross  revenues 
from  such  activities.  Also, 

NationsBank’s  banking  affiliates  have 
the  power  to  sell  interests  in  their  own 
assets  in  the  form  of  asset-backed 
securities. 

Trust  Assets 

2.  NationsBank  seeks  exemptive  relief 
to  permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;9  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.6 


*  As  described  herein,  the  terra  “NationsBank" 
refers  to  NationsBank  and  its  affiliates  unless  the 
context  otherwise  requires. 

’The  Department  notes  that  Prohibited 
Transaction  Exemption  (PTE)  83-1  (48  PR  895, 
January  7, 1983),  a  class  exemption  for  mortgage 
pool  investment  trusts,  would  generally  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met  NationsBank  and  its  affiliates 
request  relief  for  single-family  residential  mortgages 
in  this  exemption  because  it  would  prefer  one 
exemption  for  all  trusts  of  similar  structure. 
However,  NationsBank  and  its  affiliates  have  stated 
that  they  may  still  avail  themselves  of  the 
exemptive  relief  provided  by  PTE  83-1. 

’Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (CNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC),  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department’s  regulation  relating  to  the  definition  of 


3.  Commercial  mortgage  investment 
trusts  may  include  mortgages  on  ground 
leases  of  real  property.  Commercial 
mortgages  are  frequently  secured  by 
ground  leases  on  the  underlying 
property,  rather  than  by  fee  simple 
interests.  The  separation  of  the  fee 
simple  interest  and  the  ground  lease 
interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  leases  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgages.7 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  The  sponsor  or  servicer  of  a 
trust  selects  assets  to  be  included  in  the 
trust.  These  assets  are  receivables  which 
may  have  been  originated,  in  the 
ordinary  course  of  business,  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
NationsBank,  or  one  or  more  broker- 
dealers  (which  may  include 
NationsBank),  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  All  of  the  public 
offerings  of  certificates  presently 
contemplated  have  been  or  are  to  be 
underwritten  by  NationsBank  on  a  firm 
commitment  basis.  In  addition, 
NationsBank  anticipates  privately 
placing  certificates  on  both  a  firm 
commitment  and  an  agency  basis. 
NationsBank  may  also  act  as  the  lead 


plan  assets  (29  CFR  2510.3— 101(i))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan’s  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not 
solely  by  reason  of  the  plan’s  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  the  trusts  may  be  plan  assets. 

7  Trust  assets  may  also  include  obligations  that 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudential- 
Bache  Securities,  Inc.  (55  FR  23147,  June  6, 1990) 
at  23150. 
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underwriter  for  a  syndicate  of  securities 
underwriters. 

Certificateholders  will  be  entitled  to 
receive  monthly,  quarterly  or  semi¬ 
annually  installments  of  principal  and/ 
or  interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

5.  Some  of  the  certificates  will  be 
multi-class  certificates.  NationsBank 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  “Strip” 
certificates  and  “fast-pay/slow-pay” 
certificates.  Strip  certificates  are  a  type 
of  security  in  which  the  stream  of 
interest  payments  on  receivables  is  split 
from  the  flow  of  principal  payments  and 
separate  classes  of  certificates  are 
established,  each  representing  rights  to 
disproportionate  payments  of  principal 
and  interest.8 

“Fast-pay/slow-pay”  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multiclass  pass¬ 
through  arrangement  and  a  single  class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  In  neither  case  will  the  rights  of 
a  plan  purchasing  certificates  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 


distributed,  air  senior  certificateholders 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis.9 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor’s 
discretion  and  the  servicer’s  discretion 
with  respect  to  asset  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except  in 
the  case  of  obligations  having  an 
original  term  of  30  years,  in  which  case 
the  period  will  not  exceed  two  years). 
Any  receivable  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  the  replaced 
receivable  and  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 

In  some  cases,  the  affected  receivable 
would  be  repurchased,  with  the 
purchase  price  applied  as  a  payment  on 
the  affected  receivable  and  passed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  originator  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  of  receivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  businesses,  including  finance 
companies,  for  whom  such  origination 
constitutes  the  bulk  of  their  operations, 
financial  institutions  from  whom  such 
origination  constitutes  a  substantial  part 
of  their  operations,  and  any  kind  of 
manufacturer,  merchant,  or  service 
enterprise  for  whom  such  origination  is 
an  incidental  part  of  its  operations.  Each 
trust  may  contain  assets  of  one  or  more 
originators.  The  originator  of  the 
receivables  may  also  function  as  the 
trust  sponsor  or  servicer. 

8.  The  sponor  of  a  trust  will  be  one 
of  three  entities:  (1)  A  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor’s  role  will  generally  be  limited 
to  acquiring  the  receivables  to  be 


“If  a  trust  issues  subordinate  certificates,  holders 
of  such  subordinate  certificates  may  not  share  in  the 
amount  distributed  on  a  pro  rata  basis.  The 
Department  notes  that  the  exemption  does  not 
provide  relief  for  plan  investment  in  such 
subordinated  certificates. 


“It  is  the  Department’s  understanding  that  where 
a  plan  invests  in  REMIC  “residual”  interest 
certificates  to  which  this  exemption  applies,  some 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  Income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  would 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  plan 
assets  to  be  invested  in  certificates  pursuant  to  this 
exemption. 


included  in  the  trust,  establishing  the 
trust,  designating  the  trustee,  ana 
assigning  the  receivables  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 

The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
NationsBank,  the  trust  sponsor  or  the 
servicer.  NationsBank  represents  that 
the  trustee  will  be  a  substantial  financial 
institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  by  the  sponsor  or 
servicer.  The  method  of  compensating 
the  trustee  will  be  specified  in  the 
pooling  and  servicing  agreement  and 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

10.  Tne  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer’s 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  “subserviced”  by  their  respective 
originators  and  for  a  single  entity  to 
“master  service”  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor’s 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  |>asses  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
serviced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investor’s  interest,  the  servicer 
ordinarily  convenants  that  this  “sold 
flag”  will  be  included  in  all  records 
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relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts,  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor,  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
relating  to  the  sold  receivables. 

However,  the  servicer  uses  the  sold  flag 
to  identify  the  receivables  for  the 
purpose  of  reporting  all  activity  on 
those  receivables  after  their  sale  to  the 
investors. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer’s 
computer  system,  in  some  cases  the 
servicer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsibilities.  These 
calculations  can  be  performed  on  the 
servicer’s  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  In  all  cases,  the  numbers 
produced  for  the  investors  are 
reconciled  to  the  servicer’s  books  and 
reviewed  by  public  accountants. 

The  underwriter  will  be  a  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placements 
of  certificates  may  be  made  on  a  firm 
commitment  or  agency  basis.  It  is 
anticipated  that  the  lead  or  co-managing 
underwriter  will  make  a  market  in 
certificates  offered  to  the  public. 

In  some  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  NationsBank. 
However,  affiliates  of  NationsBank  may 
originate  or  service  receivables  included 
in  a  trust,  or  may  sponsor  a  trust. 

Certificate  Price,  Pass-Through  Rate  and 
Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  receivables  from  various 
originators  pursuant  to  existing 
contracts  with  such  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
finance  company  pursuant  to  a  purchase 
and  sale  agreement  related  to  the 
specific  offering  of  certificates.  In  other 
cases,  the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  receivables 
transferred  to  the  trust,  the  sponsor 
receives  cash,  or  certificates 
representing  the  entire  beneficial 
interest  in  the  trust.  The  sponsor  sells 


some  or  all  of  these  certificates  for  cash 
to  investors  or  securities  underwriters. 

12.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  types 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  ana 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.10  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  pass-through,  or  coupon  rate, 
together  determine  the  yield  to 
investors.  If  an  investor  purchases  a 
certificate  at  less  than  par,  that  discount 
augments  the  stated  pass-through  rate; 
conversely,  a  certificate  purchased  at  a 
premium  yields  less  than  the  stated 
coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  as 
sponsor)  will  retain  the  difference  • 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payable  (at  the  pass-through  rate)  to 
certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer,  typically,  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee’s 
fee,  out  of  its  servicing  compensation. 

The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  “credit  support  fee’’ 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  in  a  lump  sum 
at  the  time  the  trust  is  established,  or 
out  of  the  interest  income  received  on 
the  receivables  in  excess  of  the  pass¬ 
through  rate. 


’°The  pass-through  rate  on  certificates 
representing  interests  in  trusts  holding  leases  is 
determined  by  breaking  down  lease  payments  into 
“principal’'  and  “interest"  components  based  on  an 
implicit  interest  rate. 


14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  during  the  period 
preceding  any  date  on  which  pass¬ 
through  payments  to  the  trust  are  due. 

In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  non-interest 
bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass¬ 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer’s  bankruptcy  or  receivership.  In 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer’s  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

16.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
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between  what  it  receives  for  the 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Servicer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  receivables 
in  a  trust  is  reduced  by  payment,  the 
cost  of  administering  the  trust  generally 
increases,  making  the  servicing  of  the 
trust  prohibitively  expensive  at  some 
point.  Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  between  5  and  10 
percent)  of  the  initial  balance. 

The  repurchase  price  for  such  an 
option  is  set  at  a  level  such  that  the 
certificateholders  will  receive  the  full 
amount  on  all  of  the  receivables  held  by 
the  trust  plus  the  accrued  interest  at  the 
pass-through  rate  plus  the  full  amount 
of  property,  if  any,  that  has  been 
acquired  by  the  trust  through  collections 
on  or  liquidations  of  the  receivables. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  SAP’s,  Moody’s,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  overcollateralization,  surety 
bonds,  letters  of  credit  or  guarantees) 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount 
of  this  credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust 
(i.e.,  act  as  an  insurer).  In  these  cases, 
the  master  servicer,  in  its  capacity  as 
servicer,  will  first  advance  funds  to  the 
full  extent  that  it  determines  that  such 
advances  will  be  recoverable  (a)  out  of 
late  payments  by  the  obligors,  (b)  from 
the  credit  support  provider  (which  may 
be  itself)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates,  and 
the  master  servicer  will  advance  such 
funds  in  a  timely  manner.  In  some 
transactions,  the  master  servicer  may 
not  be  obligated  to  advance  funds,  but 
instead  would  be  called  upon  to  provide 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  master  servicer 
typically  can  recover  advances  either 


from  the  provider  of  credit  support  or 
from  the  future  payment  stream.  When 
the  servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  the 
trustee,  but  in  either  event  it  will 
provide  such  funds  to  cover  payments 
to  the  full  extent  of  its  obligations  under 
the  credit  support  mechanism. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  defaulted  payments,  or  otherwise 
fails  in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders’  rights,  as  both  a 
party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the 
trustee,  who  is  independent  of  the 
servicer,  will  have  tne  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  through  to 
investors.  These  safeguards  include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  for  the  obligation; 

(b)  The  master  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  master  servicer  to 
follow  its  normal  servicing  guidelines 
and  will  set  forth  the  master  servicer’s 
general  policy  as  to  the  period  of  time 
after  which  delinquent  obligations 
ordinarily  will  be  considered 
uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  receivables  included  in  the  trust 
(monthly,  quarterly,  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  master  servicer  is 
required  to  report  to  the  independent 
trusteo  the  amount  of  all  past-due 
payments  and  the  amount  of  all  servicer 
advances,  along  with  other  current 


information  as  to  collections  on  the 
receivables  and  draws  upon  the  credit 
support.  Further,  the  master  servicer  is 
required  to  deliver  to  the  trustee 
annually  a  certificate  of  an  executive 
officer  of  the  master  servicer  stating  that 
a  review  of  the  servicing  activities  has 
been  made  under  such  officer’s 
supervision,  and  either  stating  that  the 
master  servicer  has  fulfilled  ail  of  its 
obligations  under  the  pooling  and 
servicing  agreement  or,  if  the  master 
servicer  has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  master  servicer’s  reports  are 
reviewed  at  least  annually  by 
independent  accountants  to  ensure  that 
the  master  servicer  is  following  its 
normal  servicing  standards  and  that  the 
master  servicer’s  reports  conform  to  the 
master  servicer’s  internal  accounting 
records.  The  results  of  the  independent 
accountants’  review  are  delivered  to  the 
trustee; 

(d)  The  credit  support  has  a  ’’floor” 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur  ' 
towards  the  end  of  the  life  of  the  trust, 
whether  due  to  servicer  advances  or  any 
other  cause.  Once  the  floor  amount  has 
been  reached,  the  master  servicer  lacks 
an  incentive  to  postpone  the  recognition 
of  credit  losses  because  the  credit 
support  amount  becomes  a  fixed  dollar 
amount,  subject  to  reduction  only  for 
actual  draws.  From  the  time  that  the 
floor  amount  is  effective  until  the  end 
of  the  life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect.  The  protection 
provided  by  a  floor  dollar  amount  to  the 
credit  support  applies  particularly 
where  the  master  servicer  and  the 
insurer  are  affiliated  or  are  the  same 
entity.  (An  entity  should  not  be 
considered  an  insurer  solely  because  it 
holds  subordinated  certificates.) 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  furnished  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary’s  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 
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(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  trust 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  identification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  receivables 
contained  in  the  trust,  including  the 
types  of  receivables,  the  diversification 
of  the  receivables,  their  principal  terms 
and  their  material  legal  aspects; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller’s  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee’s  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 
description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  made  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee’s  and  the 
investors’  remedies  incident  thereto; 

(g)  A  description  of  the  credit  support; 

(h)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass¬ 
through  certificates  by  a  typical 
investor; 

(i)  A  description  of  the  underwriters’ 
plan  for  distributing  the  pass-through 
certificates  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
loans  or  receivables. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 


1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  10-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  have  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission’s  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust’s  assets,  payments 
received  or  collected  by  the  servicer,  the 
amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust’s 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  its  assets.  Such 
statement  will  include  information 
regarding  the  trust  and  its  assets, 
including  underlying  receivables.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Commitments 

24.  NationsBank  represents  that,  to 
date,  it  has  not  entered  into  any  forward 
delivery  commitments  in  connection 
with  the  offering  of  pass-through 
certificates.  However,  NationsBank 
states  that  it  may  contemplate  entering 
into  such  commitments.  NationsBank 
notes  that  the  utility  of  forward  delivery 
commitments  has  been  recognized  with 
respect  to  the  offering  of  similar 
certificates  backed  by  pools  of 


residential  mortgages.  As  such, 
NationsBank  states  that  it  may  find  it 
desirable  in  the  future  to  enter  into  surJb 
commitments  for  the  purchase  of 
certificates. 

Secondary  Market  Transactions 

25.  It  is  NationsBank’s  normal  policy 
to  attempt  to  make  a  market  for 
securities  for  which  it  is  lead  or  co¬ 
managing  underwriter.  NationsBank 
anticipates  that  it  will  make  a  market  in 
certificates. 

Retroactive  Relief 

26.  NationsBank  represents  that  it  has 
not  engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities.  However,  relief  is  proposed 
as  of  June  1, 1992,  the  date  of  filing  of 
the  exemption  application. 

Summary 

27.  In  summary,  the  applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  “fixed  poolsv’  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
receivables  contained  in  the  trust  once 
the  trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  S&P’s, 
Moody’s,  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating; 

(c)  All  transactions  for  which 
NationsBank  seeks  exemptive  relief  will 
be  governed  by  the  pooling  and 
servicing  agreement,  which  is  made 
available  to  plan  fiduciaries  for  their 
review  prior  to  the  plan’s  investment  in 
certificates; 

(d)  Exemptive  relief  from  sections 
406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  NationsBank  anticipates  that  it 
will  make  a  secondary  market  in 
certificates. 

Discussion  of  Proposed  Exemption 

I.  Differences  Between  Proposed 
Exemption  and  Class  Exemption  PTE 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23, 1981),  Class 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (48  FR  895,  January  7, 1983). 

PTE  83-1  applies  to  mortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
singe-family  residential  property.  The 
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exemption  provides  relief  from  sections 
406(a)  and  407  for  the  sale,  exchange  or 
transfer  in  the  initial  issuance  of 
mortgage  pool  certificates  between  the 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  trust  is 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  PTE 
83-1  also  provides  exemptive  relief 
horn  section  406  (b)(1)  and  (b)(2)  of  the 
Act  for  the  above-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  respect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
the  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  406  (a) 
and  (b)  of  the  Act  for  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  system  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  provided  by  PTE  83- 
1  in  the  following  major  respects:  (1) 

The  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
class  relief:  (2)  The  proposed  exemption 
covers  transactions  involving  trusts 
containing  a  broader  range  of  assets  than 
single-family  residential  mortgages;  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  receivables,  the 
proposed  exemption  conditions  relief 
upon  the  certificates  having  received 
one  of  the  three  highest  ratings  available 
from  S&P’s,  Moody’s,  D&P  or  Fitch 
(insurance  or  other  credit  support 
would  be  obtained  only  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating);  and  (4)  The 


proposed  exemption  provides  more 
limited  section  406(b)  and  section  407 
relief  for  sales  transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  of  the  applicant  and 
information  provided  by  S&P’s, 

Moody’s,  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  relief  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P’s,  Moody’s,  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  applicant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  The 
Department  also  believes  that  the  ratings 
are  indicative  of  the  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  having  been  rated  in 
one  of  the  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  for  at 
least  one  year.11 

III.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

NationsBank  represents  that  in  some 
cases  a  trust  sponsor,  trustee,  servicer, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  may  be  a  pre¬ 
existing  party  in  interest  with  respect  to 
an  investing  plan.12  In  these  cases,  a 
direct  or  indirect  sale  of  certificates  by 
that  party  in  interest  to  the  plan  would 
be  a  prohibited  sale  or  exchange  of 
property  under  section  406(a)(1)(A)  of 


11  In  referring  to  different  “types”  of  asset-backed 
securities,  the  Department  means  certificates 
representing  interests  in  trusts  containing  different 
“types”  of  receivables,  such  as  single  family 
residential  mortgages,  multi-family  residential 
mortgages,  commercial  mortgages,  home  equity 
loans,  auto  loan  receivables,  installment  obligations 
for  consumer  durables  secured  by  purchase  money 
security  interests,  etc.  The  Department  intends  this 
condition  to  require  that  certificates  in  which  a  plan 
invests  are  of  the  type  that  have  been  rated  (in  one 
of  the  three  highest  generic  rating  categories  by 
SAP’s,  DAP,  Fitch  or  Moody’s)  and  purchased  by 
investors  other  than  plans  for  at  least  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  does  not 
intend  to  require  that  the  particular  assets 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g.,  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

12  In  this  regard,  we  note  that  the  exemptive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  NationsBank  or  any  of  its  affiliates 
is  either  (a)  the  sole  underwriter  or  manager  or 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent. 


the  Act.13  Likewise,  issues  are  raised 
under  section  406(a)(1)(D)  of  the  Act 
where  a  plan  fiduciary  causes  a  plan  to 
purchase  certificates  where  trust  funds 
will  be  used  to  benefit  a  party  in 
interest. 

Additionally,  NationsBank  represents 
that  a  trust  sponsor,  servicer,  trustee, 
insurer,  and  obligor  with  respect  to 
receivables  contained  in  a  trust,  or  an 
underwriter  of  certificates  representing 
an  interest  in  a  trust  may  be  a  fiduciary 
with  respect  to  an  investing  plan. 
NationsBank  represents  that  the  exercise 
of  fiduciary  authority  by  any  of  these 
parties  to  cause  the  plan  to  invest  in 
certificates  representing  an  interest  in 
the  trust  would  violate  section  406(b)(1), 
and  in  some  cases  section  406(b)(2),  of 
the  Act. 

Moreover,  NationsBank  represents 
that  to  the  extent  there  is  a  plan  asset 
“look  through”  to  the  underlying  assets 
of  a  trust,  the  investment  in  certificates 
by  a  plan  covering  employees  of  an 
obligor  under  receivables  contained  in  a 
trust  may  be  prohibited  by  sections 
406(a)  and  407(a)  of  the  Act. 

After  consideration  of  the  issues 
involved,  the  Department  has 
determined  to  provide  the  limited 
sections  406(b)  and  407(a)  relief  as 
specified  in  the  proposed  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

United  Company  Profit  Sharing  and 
Retirement  Plan  (the  Plan)  Located  in 
Bristol,  Virginia 

[Application  No.  D-8978) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)(1)  (A)  through  (D)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code 14  shall  not  apply  retroactively 


13  The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  NationsBank,  sales  to  plans 
by  the  sponsor  may  be  exempt  under  PTE  75-1,  Part 
ffl  (relating  to  purchases  and  sales  of  securities  by 
broker-dealers  and  their  affiliates),  if  NationsBank 
is  not  a  fiduciary  with  respect  to  plan  assets  to  be 
invested  in  certificates. 

14  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 
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to  a  series  of  loans  (the  Past  Loans) 
made  on  a  revolving  basis  by  the  Plan 
to  the  Employer  in  accordance  with  the 
following  conditions: 

(1)  The  terms  and  conditions  of  the 
Past  Loans  were  at  least  as  favorable  to 
the  Plan  as  those  obtainable  by  the  Plan 
under  similar  circumstances  in  arm’s 
length  transactions  with  unrelated  third 
parties; 

(2)  The  exemption  applies  to  the  Past 
Loans  up  to  an  aggregate  amount  of  the 
outstanding  balances  of  such  loans  that 
did  not  exceed  twenty-five  percent 
(25%)  of  the  assets  of  the  Plan; 

(3)  Within  sixty  (60)  days  of  the  grant 
of  this  proposed  exemption,  the 
Employer  will  file  with  the  Internal 
Revenue  Service  (IRS)  the  Form  5330, 
and  will  pay  excise  tax,  if  any  is  then 
deemed  to  be  due  and  owing  with 
respect  to  the  amounts  above  twenty- 
five  percent  (25%)  of  the  assets  of  the 
Plan  borrowed  by  the  Employer  under 
the  Past  Loans; 

(4)  An  independent  fiduciary,  on 
behalf  of  the  Plan,  negotiated,  reviewed, 
and  approved  the  terms  and  conditions 
of  the  Past  Loans  prior  to  entering  into 
such  Past  Loans; 

(5)  An  independent  fiduciary,  on 
behalf  of  the  Plan,  monitored  the 
Employer’s  compliance  with  the  terms 
of  the  Past  Loans  to  ensure  that  the  Plan 
and  its  participants  and  beneficiaries 
were  protected  throughout  the  duration 
of  such  Past  Loans; 

(6)  The  Past  Loans  were  at  all  times 
secured  by  collateral  which  was  valued 
at  not  less  than  200  percent  (200%)  of 
the  aggregate  balance  of  all  outstanding 
Past  Loans  from  the  Plan  to  the 
Employer; 

(7)  The  Plan  incurred  no  fees, 
commissions,  or  other  charges  as  a 
result  of  the  Past  Loans;  and 

(8)  The  Plan  suffered  no  loss  as  a 
result  of  the  Past  Loans. 

EFFECTIVE  DATES:  If  granted,  this 
proposed  exemption  would  be  effective 
for  the  period  beginning  August  31, 

1990,  through  December  29, 1991,  the 
date  by  which  all  of  the  Past  Loans  were 
repaid. 

1.  The  Plan  is  a  defined  contribution 
plan  established  in  1976.  As  of 
December  31, 1988,  the  Plan  had  assets 
totalling  $21,093,286.  It  is  represented 
that,  as  of  June  30, 1988,  and  February 
7, 1992,  there  were  823  and  685 
participants,  respectively  in  the  Plan. 

The  administrator  of  the  Plan  is 
Jimmy  D.  Viers,  who  also  serves  as  Vice 
President-Finance  of  the  Employer. 
Investment  recommendations  for  the 
Plan  are  made  by  an  investment 
committee  (the  Committee)  composed  of 
participants  of  the  Plan.  This  Committee 


also  has  authority,  as  named  fiduciary 
under  the  Plan,  to  appoint  an 
investment  manager  for  the  Plan.  United 
Investment  Corporation,  a  registered 
investment  advisor,  serves  as  the 
investment  manager  for  the  Plan  (the 
Investment  Manager)  and  was 
responsible  for  administering  the  Past 
Loans.  In  addition,  Flat  Top  National 
Bank  of  Bluefield,  West  Virginia,  the 
independent  qualified  fiduciary  (the 
Independent  Fiduciary),  acted  on  behalf 
of  the  Plan  with  respect  to  the  Past 
Loans. 

2.  The  Employer  is  a  Virginia 
corporation  whose  subsidiaries  mine  for 
oil  and  gas,  invest  in  real  estate  and 
hotels,  provide  investment  services,  and 
engage  in  other  related  ventures.  The 
Employers  and  its  subsidiaries  employ 
more  than  1,300  persons  in  Virginia, 

West  Virginia,  Texas,  and  Kentucky. 
United  Financial  Services,  Inc.,  a 
wholly-owned  subsidiary  of  the 
Employer,  serves  as  manager  of  the 
Employer’s  investment  portfolio  and 
also  is  the  parent  corporation  of  the 
Investment  Manager  for  the  Plan. 

3.  On  August  8, 1989,  the  Department 
received  an  exemption  application  (D- 
.8146)  from  the  Employer  requesting 

prospective  relief  for  a  series  of  loans  to 
the  Employer  by  the  Plan  on  a  revolving 
basis  for  a  period  of  years.  The  notice 
of  proposed  exemption  was  published 
in  the  Federal  Register  on  January  29, 
1990,  at  55  FR  2903.  The  final 
exemption  (PTE  90-17)  was  published 
in  the  Federal  Register  on  April  6, 1990, 
at  55  FR  12968.  PTE  90-17  provided  an 
exemption  from  the  restrictions  of 
section  406(a),  (b)(1),  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  for  a  series  of 
loans  on  a  revolving  basis  for  a  term  of 
five  (5)  years  by  the  Plan  to  the 
Employer.  The  exemption  was  expressly 
conditioned  on  compliance  with  the 
limitations  set  forth  therein.  Among 
other  conditions  of  PTE  90-17  was  the 
provisions  that  the  total  outstanding 
balance  of  the  loans  were  not  to  exceed 
twenty-five  percent  (25%)  of  the  assets 
of  the  Plan  on  the  date  when  such  loans 
were  entered. 

On  June  12, 1990,  the  Plan  began 
making  loans  to  the  Employer,  pursuant 
to  PTE  90-17.  Throughout  most  of  1990 
and  1991,  the  outstanding  principal  on 
the  loans  upon  maturity,  plus  interest 
on  such  loans,  was  rolled  over, 
generally  on  a  monthly  basis,  into  new 
loans.  It  is  represented  that  by  December 

31, 1990,  the  Plan  had  loaned 
$5,423,865  to  the  Employer,  and  that  by 
August  31, 1991,  the  total  outstanding 
balance  of  the  loans,  including  accrued 
interest,  amounted  to  $5,712,018  . 


On  September  12, 1991,  during  the 
course  of  an  annual  audit  for  the  1990 
Plan  Year,  an  independent  qualified 
public  accountant  discovered  that,  as  of 
December  31, 1990,  the  outstanding 
balance  of  the  loans  had  exceeded  by 
.35%  the  twenty-five  percent  (25%) 
limitation,  as  set  forth  in  PTE  90-17, 
and  involved  a  dollar  amount  of 
$74,884.  After  further  investigation  by 
the  Employer,  it  was  determined  that 
the  twenty-five  percent  (25%)  limitation 
had  first  been  exceeded  on  August  31, 
1990,  by  .09%  and  involved  a  dollar 
amount  of  $21,132. 

4.  The  Employer  now  seeks  a 
retroactive  exemption  for  the  Past  Loans 
by  the  Plan  to  the  Employer  from  the 
point  in  time  when  the  amount  of  the 
outstanding  balance  of  the  Past  Loans 
first  violated  the  twenty-five  percent 
(25%)  limitation,  as  set  forth  in  PTE  90- 
17.  In  support  of  its  request  for 
retroactive  relief,  the  Employer 
maintains  that  the  amount  of  the  Past 
Loans  in  excess  of  the  twenty-five 
percent  (25%)  limitations  on  the 
maximum  amount  of  the  assets  of  the 
Plan  that  could  have  been  involved  in 
such  loans  was  de  minimis.  During  a 
two  month  period  from  August  31, 

1990,  to  October  31, 1990,  the  excess 
above  the  twenty-five  percent  (25%) 
limitation,  as  set  forth  in  PTE  90-17, 
ranged  from  a  low  of  .09%  on  August 

31. 1990,  to  a  high  of  2.93%  on  October 

31. 1990. 

5.  The  Employer  maintains  that  the 

failure  to  meet  the  twenty-five  percent 
(25%)  limitation  set  forth  in  PTE  90-17 
was  unintentional  and  inadvertent.  The 
Employer  notes  that  the  twenty-five 
percent  (25%)  plan  asset  limitation  was 
exceeded  primarily  as  a  result  of  a 
reduction  in  work  force  and  a  r 

corresponding  decrease  in  the  total 
assets  of  the  Plan  caused  by  an  increase 
in  participant  lump  sum  distributions. 

Once  apprised  tnat  the  twenty-five 
percent  (25%)  limitation,  as  set  forth  in 
PTE  90-17,  had  been  exceeded,  the 
Employer  maintains  that  it  acted 
promptly  and  in  good  faith.  As  such,  on 
September  13, 1991,  the  day  after  the 
annual  audit  of  the  1990  Plan  Year  was 
completed,  the  Employer  sought  advice 
from  its  outside  benefits  counsel  as  to 
the  effect  on  the  exemption  of  failing  to 
comply  with  the  twenty-five  percent 
(25%)  limitation.  Accordingly,  within 
three  working  days  of  the  auditor’s 
discovery,  the  Employer  reduced  the 
balance  of  the  Past  Loans  to  an  amount 
under  the  maximum  and  within  a  few 
days  thereafter  terminated  the  loan 
procram. 

Tne  Employer  further  represents  that 
the  termination  of  the  loan  program 
proceeded  in  an  orderly  fashion.  During 
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the  period  between  September  12, 1991, 
an  December  29, 1991,  the  Employer 
repaid  each  of  the  past  loans  in  full, 
with  interest  calculated  on  the  basis  of 
the  earlier  to  occur  of:  (a)  The  date  of 
maturity  on  each  of  the  Past  Leans,  or 
(b)  December  29, 1991.  Thereafter,  no 
new  loans  were  made  by  the  Plan  to  the 
Employer.18 

6.  The  Employer  maintains  that  it  has 
taken  timely  steps  to  report  to  the 
Department  and  the  IRS.  In  this  regard, 
in  a  memorandum  dated  November  13, 
1991,  the  Employer  voluntarily 
disclosed  to  the  Department  the 
deviation  from  the  terms  and  conditions 
of  PTE  90-17,  and  on  February  7, 1992, 
formally  applied  for  an  exemption  for 
retroactive  relief  for  the  Past  Loans. 

7.  The  Employer  represents  that  it  has 
filed  with  the  IRS  Form  5330  for  1990, 
with  respect  to  the  period  between 
December  4,  through  December  31, 

1990,  and  has  stated  that,  if  this 
proposed  exemption  is  not  approved,  an 
amended  FORM  5330  for  1990  will  be 
filed  with  respect  to  the  period  from 
August  31, 1990,  through  December  4, 
1990.  The  Employer  has  also 
represented  that  FORM  5330  with 
respect  to  1991  would  be  filed  when 
due.  Finally,  the  Employer  notes  that 
within  sixty  (60)  days  of  the  date  of  the 
grant  of  this  proposed  exemption,  it  will 
pay  all  applicable  excise  tax,  if  any  is 
then  deemed  to  be  due  and  owing  with 
respect  to  those  amounts  borrowed 
under  the  Past  Loans  above  twenty-five 
percent  (25%)  of  the  assets  of  the  Plan. 

8.  The  Employer  maintains  that  the 
interests  of  the  Plan  and  its  participants 
and  the  beneficiaries  were  fully 
protected  throughout  the  duration  of  the 
Past  Loans.  In  this  regard,  the 
Independent  Fiduciary  was  engaged  to 
act  on  behalf  of  the  Plan  with  respect  to 
the  Past  Loans.  Prior  to  making  each 
disbursement  under  the  Past  Loans,  the 
Independent  Fiduciary  reviewed  the 
terms  and  conditions  of  each  loan  and 
also  reviewed  the  financial  condition  of 
the  Employer.  The  Independent 
Fiduciary  also  represents  that 
disbursements  under  the  Past  Loans 
were  not  made  unless  it  found  them  to 
be  appropriate  and  in  the  interest  of  the 
Plan  and  its  participants  and 
beneficiaries. 

9.  As  further  protection  for  the  Plan 
and  its  participants  and  beneficiaries. 


,sIt  is  represented  the  Employer  decided  to  repay 
the  Past  Loans  as  they  matured,  rather  than 
immediately,  because  interest  rates  on  similar 
investments  during  this  period  were  declining. 
According  to  the  Employer,  the  interest  rates  paid 
on  the  Past  Loans,  on  average,  exceeded  the  fair 
market  interest  rates  on  comparable  investments  by 
200  basis  points.  Thus,  it  is  represented  that  the 
Plan  benefitted  from  the  gradual  phasing  out  of  the 
Past  Loans  as  they  matured. 


the  Past  Loans  were  collateralized  by 
recorded  perfected  security  interests  in 
accounts  receivable  (the  Accounts 
Receivable)  of  the  Employer.  Prior  to 
entering  into  any  of  the  Past  Loans,  it  is 
represented  that  the  Independent 
Fiduciary  received  from  tne  Employer 
any  and  all  documentation  needed  to 
evidence  the  Plan’s  security  interest  in 
the  collateral  securing  any  Past  Loans 
and  the  Independent  Fiduciary  ensured 
that  appropriate  documentation  was 
recorded  to  perfect  the  Plan’s  security 
interest. 

The  Independent  Fiduciary  also 
represents  that  at  not  time  while  any 
Past  Loans  were  outstanding  was  the 
fair  market  value  of  the  Accounts 
Receivable  securing  such  loans  less  than 
200  percent  (200%)  of  the  outstanding 
face  amount  of  such  Past  Loans.  The 
Independent  Fiduciary  had  the  power  to 
call  upon  the  Employer  to  provide 
additional  collateral  to  secure  any  of  the 
Past  Loans  in  the  event  the  value  of  the 
collateral  at  any  time  fell  below  200 
percent  (200%)  of  the  aggregate  balance 
of  all  outstanding  Past  Loans.  Further,  if 
the  employer  had  defaulted  on  any  of 
the  Past  loans,  the  Independent 
Fiduciary  had  the  power  to  execute  and 
levy  on  the  collateral  securing  such  Past 
Loans. 

10.  Finally,  it  is  represented  that  the 
Plan  suffered  no  loss  as  a  result  of  the 
loan  program  and  no  term  or  condition 
of  any  of  the  Past  Loans  was 
inconsistent  with  the  terms  and 
conditions  described  in  PTE  90-17, 
except  for  the  period  that  the  amount  of 
the  Past  Loans  exceeded  twenty-five 
percent  (25%)  of  the  assets  of  the  Plan 
by  the  de  minimis  amounts  described 
above. 

11.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  retroactive  exemption  because:  (a) 
The  terms  and  conditions  of  the  Past 
Loans  were  at  least  as  favorable  to  the 
Plan  as  those  obtainable  by  the  Plan 
under  similar  circumstances  in  arm’s 
length  transactions  with  unrelated  third 
parties:  (h)  except  for  the  fact  that  the 
total  outstanding  balance  of  the  Past 
Loans  exceeded  twenty-five  percent 
(25%)  of  the  assets  of  the  Plan,  the  Past 
Loans  satisfied  all  other  conditions  of 
PTE  90-17;  (c)  within  sixty  (60)  days  of 
the  grant  of  this  proposed  exemption, 
the  Employer  will  file  the  Form  5330 
with  the  Internal  Revenue  Service  (IRS), 
and  will  pay  excise  tax,  if  any  is  then 
deemed  to  be  due  and  owing  with 
respect  to  the  amounts  above  twenty- 
five  percent  (25%)  of  the  assets  of  the 
Plan  borrowed  by  the  Employer  under 
the  Past  Loans  during  1990  and  1991; 

(d)  an  independent  fiduciary,  on  behalf 


of  the  Plan,  represents  that  it  negotiated, 
reviewed,  and  approved  the  terms  and 
conditions  of  the  Past  Loans  priqr  to 
entering  into  such  Past  Loans  and 
determined  that  such  loans  were  in  the 
interest  of,  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries; 

(e)  an  independent  fiduciary,  on  behalf 
of  the  Plan,  monitored  the  Employer’s 
compliance  with  the  terms  of  the  Past 
Loans  to  ensure  that  the  Plan  and  its 
participants  and  beneficiaries  were 
protected  throughout  the  duration  of 
such  Past  Loans;  (f)  the  Past  Loans  were 
at  all  times  secured  by  collateral  which 
was  valued  at  not  less  than  200  percent 
(200%)  of  the  aggregate  balance  of  all 
outstanding  Past  Loans  from  the  Plan  to 
the  Employer;  (g)  the  Plan  incurred  no 
fees,  commissions,  or  other  charges  as  a 
result  of  the  Past  Loans;  and  (h)  the  Plan 
suffered  no  loss  as  a  result  of  the  Past 
Loans. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number. 

Welborn  Clinic  Employees'  Retirement 
Plan  (the  Plan)  Located  in  Evansville, 
Indiana 

(Application  No.  D-9211] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1),  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
transfer  by  die  Plan  of  a  parcel  of  real 
property  (Parcel  A)  to  the  WANC 
Leasing  Company  (WANC),  a  party  in 
interest  with  respect  to  the  Plan;  (2)  the 
Plan’s  acquisition  of  another  parcel  of 
real  property  (Parcel  B)  and  a  cash 
payment  from  WANC,  in  exchange  for 
Parcel  A;  and  (3)  the  proposed 
modification  of  a  lease  (the  Employer 
Lease)  between  the  Plan  and  the 
Welbom  Clinic  (the  Employer),  the 
sponsor  of  the  Plan;  provided  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
proposed  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  an  arm’s-length 
transaction  with  an  unrelated  party; 

(B)  The  Plan  is  represented  for  all 
purposes  in  the  transactions  by  the 
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Citizens  National  Bank  of  Evansville, 
Indiana,  the  trustee  of  the  Plan; 

(C)  The  Plan  receives  a  purchase  price 
for  Parcel  A  which  is  no  less  than  the 
fair  market  value  of  Parcel  A,  and  which 
consists  of  Parcel  B  plus  a  cash  payment 
of  at  least  $10,000; 

(D)  The  plan  continues  to  receive  rent 
under  the  Employer  Lease  of  no  less 
than  the  fair  market  rental  value  of  the 
leasedpremises;  and 

(E)  The  plan  does  not  incur  any 
expenses  with  respect  to  the  transaction. 

Summary  of  Facts  and  Representations 

1.  The  plan  is  a  defined  contribution 
plan  with  512  participants  and  total  net 
assets  of  $39,854,956  as  of  December  31, 
1991.  The  Plan  is  sponsored  by  the 
Welbom  Clinic  (the  Employer)  a  multi¬ 
specialty  group  medical  practice  with 
its  principal  place  of  business  located  in 
the  Welbom  Clinic  Building  (the  Clinic 
Building)  at  421  Chestnut  Street  in  the 
downtown  sector  of  Evansville,  Indiana. 
The  Employer  is  an  Indiana  business 
trust  which  is  controlled  by  the 
physicians  who  hold  staff  memberships 
with  the  Employer.  The  trustee  of  the 
Plan  is  the  Citizens  National  Bank  of 
Evansville  (the  Trustee),  which 
represents  itself  to  be  independent  of 
and  unrelated  to  the  Employer,  except 
as  Plan  Trustee.  WANC  is  an  Indiana 
general  partnership  in  which  all  of  the 
65  general  partners  are  staff  member 
physicians  of  the  Employer. 

2.  The  Clinic  Building  is  owned  by 
the  Plan  and  leased  to  the  Employer  (the 
Employer  Lease)  pursuant  to  an 
individual  administrative  exemption, 
PTE  89-4  (54  FR  2241,  January  19, 

1989).  The  rights  of  the  Plan  with 
respect  to  the  Clinic  Building,  including 
the  Employer  Lease  and  PTE  89-4,  are 
represented  for  all  purposes  by  the 
Trustee.  The  Employer  represents  that 
its  operations  in  the  Clinic  Building 
have  grown  significantly  since  the 
Department  issued  PTE  89-4,  and  the 
number  of  Clinic  physicians  practicing 
in  the  Clinic  Building  has  grown  from 
48  in  1988  to  65  as  of  September  1992. 
The  Employer  projects  that  the  Clinic’s 
operations  will  continue  to  expand  and 
will  require  a  total  of  80  Clinic 
physicians  practicing  in  the  Clinic 
Building  by  1995.  The  Employer 
represents  that  the  Clinic  Building  is 
already  operating  at  the  limit  of  its 
capacity  and  that  without  expansion, 
the  Clinic  Building  will  be  unable  to 
accommodate  the  operational  growth 
and  additional  physicians  which  the 
Employer  foresees. 

3.  The  Employer  represents  that  the 
Trustee  has  been  advised  of  the  need  for 
expanded  Clinic  Building  facilities,  and 
has  engaged  with  the  Employer  in 


discussions  and  negotiations  in  an  effort 
to  provide  for  expanded  Clinic  facilities 
in  a  way  mutually  acceptable  to  the 
Trustee  and  the  Employer.  The  Trustee 
and  the  Employer  agree  that  a  new 
section  to  be  added  to  the  northeast  side 
of  the  Clinic  Building  (the  Addition), 
designed  and  proposed  by  the 
Employer,  would  adequately  provide 
the  Employer  with  the  necessary 
additional  space,  in  a  way  which  is 
acceptable  to  the  Trustee  and  the 
Employer.  It  is  proposed  that  WANC 
will  construct  the  Addition  and  lease  it 
to  the  Employer.  The  Addition  is 
proposed  for  construction  on  Parcel  A, 
which  is  immediately  adjacent  to  the 
northeast  side  of  the  Clinic  Building, 
and  which  is  owned  by  the  Plan  and 
leased  to  the  Employer  under  the 
Employer  Lease  and  PTE  89-4.  In  order 
to  accomplish  WANC’s  construction  of 
the  Addition  on  Parcel  A,  it  is  proposed 
that  the  Plan  transfer  Parcel  A  to  WANC 
in  exchange  for  another  parcel  of  real 
property  (Parcel  B)  and  cash.  The 
Trustee  is  requesting  an  exemption  for 
the  proposed  exchange  of  the  Parcels 
between  WANC  and  the  Plan,  including 
the  payment  of  cash  to  the  Plan,  and  for 
the  proposed  modification  of  the 
Employer  Lease  to  reflect  these 
transactions,  under  the  terms  and 
conditions  described  herein. 

4.  Parcel  A  is  a  rectangular-shaped 
tract  of  level  land,  15,549  square  feet  in 
area,  used  as  a  Clinic  parking  lot,  on 
which  there  are  no  building 
improvements.  It  is  paved,  marked  and 
curbed  for  automobile  parking,  and  it  is 
located  between  and  abuts  the  Clinic 
Building  and  other  improved  property 
owned  by  WANC  on  the  northeast  side 
of  Parcel  A  (the  WANC  Building).  The 
zoning  status  of  Parcel  A  is  C-2, 
allowing  for  a  variety  of  commercial  and 
office  uses  including  its  current  use. 
Parcel  A  had  a  fair  market  value  of 
$110,000  as  of  August  17, 1992, 
according  to  C.  David  Matthews,  MAI, 
SRPA  (Matthews),  an  independent 
professional  real  estate  appraiser  in 
Evansville,  Indiana. 

Parcel  B,  currently  owned  by  WANC, 
is  a  17,533  square-foot  tract  of  level  land 
which  lacks  any  building 
improvements.  It  is  paved,  marked  and 
curbed  for  use  as  a  parking  lot,  and  is 
leased  to  and  used  by  the  Employer  as 
additional  parking  space  for  the  Clinic. 
Parcel  B  abuts  the  northwest  side  of 
another  Clinic  Building  parking  lot 
which  is  adjacent  to  the  Clinic  Building, 
owned  by  the  Plan,  and  leased  to  the 
Employer  under  the  Employer  Lease 
and  PTE  89-4.  The  zoning  status  of 
Parcel  B  is  C— 4,  general  commercial, 
allowing  for  a  variety  of  commercial 
uses  including  its  current  use.  Matthews 


determined  that  as  of  August  17, 1992, 
Parcel  B  had  a  fair  market  value  of 
$135,000. 

The  Trustee  represents  that  in  order  to 
ascertain  further  the  relative  values  of 
Parcels  A  and  B,  arrangements  were 
made  for  an  additional  appraisal  of  the 
Parcels  by  George  K.  Cox,  MAI,  SRA, 
and  his  associate,  Berry  K.  Fry,  SRA. 
Messrs.  Cox  and  Fry  determined  that  as 
of  August  20, 1992,  Parcel  A  had  a  fair 
market  value  of  $101,000  and  Parcel  B 
had  a  fair  market  value  of  $114,000. 

5.  The  terms  and  conditions  of  the 
proposed  exchange  of  the  Parcels 
between  the  Plan  and  WANC  are 
embodied  in  a  written  agreement  (the 
Exchange  Agreement).  Under  the 
Exchange  Agreement,  the  Plan  will 
convey  the  title  to  Parcel  A  to  WANC, 
and  WANC  will  convey  the  title  to 
Parcel  B  to  the  Plan.  Because  the  use  of 
Parcel  A  is  crucial  to  the  Employer’s 
expansion  needs  and  WANC's  plans  to 
utilize  the  Addition  as  a  connector 
building  between  the  Clinic  Building 
and  the  WANC  Building  which  abuts 
Parcel  A,  the  Trustee  represents  that  it 
perceived  a  need  to  utilize  the  Plan’s 
strong  negotiating  position  to  obtain  in 
the  Exchange  Agreement  a  premium  for 
the  Parcel  exchange.  Accordingly,  as 
consideration  for  the  Parcel  exchange, 
WANC  has  agreed  to  transfer  Parcel  B  to 
the  Plan,  with  a  higher  value  than  Parcel 
A,  and  also  to  make  a  cash  payment  to 
the  plan  of  at  least  $10,000. 

Based  on  the  December  31, 1991 
valuation  of  Plan  assets,  the  Trustee 
represents  that  the  appraised  value  of  all 
real  estate  held  by  the  Plan  subsequent 
to  the  proposed  Parcel  exchange  will 
constitute  15.10  percent  of  the  fair 
market  value  of  all  Plan  assets,  using  the 
Matthews  appraisals.  Using  the 
appraisals  of  Messrs.  Cox  and  Fry,  the 
Trustee  represents  that  the  appraised 
value  of  the  Plan’s  real  estate  holdings 
subsequent  to  the  proposed  Parcel 
exchange  will  constitute  15.08  percent 
of  the  fair  market  value  of  all  Plan 
assets,  based  on  the  December  31, 1991 
asset  valuation. 

6.  The  Trustee  represents  that  it  has 
determined  that  the  proposed  exchange 
of  the  Parcels  would  be  more 
advantageous  to  the  Plan  than  an 
outright  cash  sale  of  Parcel  A  to  WANC. 
The  Trustee  notes  that  parking  space  in 
the  downtown  sector  of  Evansville  is  at 
a  premium.  As  a  result  of  the  proposed 
exchange  transaction,  the  Plan  will  gain 
approximately  2,000  square  feet  of 
additional  parking  space  (the  excess  of 
Parcel  B’s  17,533  square  feet  over  Parcel 
A’s  15,549  square  feet)  to  be  leased  to 
the  Employer.  An  outright  sale  of  Parcel 
A  to  WANC,  instead  of  the  proposed 
exchange,  would  represent  a  net  loss  of 
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15.553  square  feet  of  Clinic  Building 
parking  space.  The  Trustee  represents 
that  in  the  event  it  is  determined  to  be 
in  the  best  interests  of  the  Plan  to  sell 
the  Clinic  Building,  the  Clinic  Building 
will  be  more  easily  and  profitably 
marketable  with  adequate  adjacent 
parking  space,  such  as  that  provided  by 
Parcel  B. 

7.  WANC  and  the  Employer  intend 
that  immediately  after  the  proposed 
Parcel  exchange,  WANC  will  commence 
construction  of  die  Addition  on  Parcel 
A.  Proposed  to  eventually  serve  as  a 
connector  building  between  the  Clinic 
Building  and  the  WANC  Building,  and 
designed  to  serve  as  the  Clinic’s  main 
entrance  and  reception  area,  the 
Addition  will  provide  44,016  square  feet 
of  space,  which  will  also  house  new 
facilities  for  radiology,  pharmacy, 
pathology,  and  physicians’  offices.  The 
Addition  is  proposed  as  a  two-story 
brick,  metal  ana  glass  structure  which  is 
designed  to  remain  adaptable  to  other 
professional  office  uses.  Pursuant  to  the 
architect’s  recommendation,  and  as 
required  by  the  terms  of  the  Exchange 
Agreement,  the  Addition  will  be 
constructed  and  maintained  as  a 
completely  independent  building.  The 
Addition  and  the  Clinic  Building  will 
each  have  separate  walls,  and  the 
abutting  walls  will  be  constructed  as 
“two  hour”  fire  rated  walls.  No  portion 
of  the  existing  Clinic  Building  walls 
which  abut  the  Addition  will  be  utilized 
for  the  Addition.  There  will  be 
connecting  corridors  between  the  Clinic 
Building  and  the  Addition  on  the  first 
and  second  stories,  but  the  Clinic 
Building  will  remain  physically 
separated  from  the  Addition  at  the 
boundary  line  with  “two  hour”  fire 
rated  doors.  Construction  of  the 
Addition  will  accommodate  later  total 
separation  of  the  two  buildings,  if 
necessary,  which  would  be 
accomplished  by  the  erection  of 
permanent  walls  in  the  corridors  of  each 
floor  at  the  boundary  lines.  The 
mechanical,  heating,  air  conditioning, 
plumbing  and  electrical  systems  of  the 
Clinic  Building  and  the  Addition  will 
remain  completely  independent  of  each 
other.  The  Trustee  retains  the  right 
under  the  Exchange  Agreement  to 
require  at  any  time,  with  30  days 
written  notice,  that  WANC  erect  a 
permanent  wall,  closing  the  corridors  to 
separate  the  two  buildings. 

8.  In  addition  to  the  Trustee’s  right  to 
require  WANC  to  effect  a  severance  of 
the  corridors  and  a  separation  of  the 
buildings  at  any  time,  the  Trustee 
represents  that  the  Exchange  Agreement 
establishes  two  additional  procedural 
safeguards  for  the  Plan,  to  remain 
effective  for  the  duration  of  the 


Employer  Lease  or  any  renewal  thereof, 
and  which  contribute  to  the  Trustee's 
decision  to  proceed  with  the  exchange 
of  the  Parcels- 

(a)  In  the  event  that  WANC,  at  any 
time  during  the  term  of  the  Employer 
Lease  (or  any  renewal  thereof)  desires  to 
sell  Parcel  A  and/or  the  Addition,  and 
begins  negotiations  with  a  potential 
buyer,  WANC  must  notify  She  Trustee 
and  provide  the  Trustee  the  right,  in  the 
Trustee’s  discretion,  to  sell  the  Clinic 
Building,  including  adjacent  parking  lot 
property,  to  the  same  buyer  for  not  less 
than  fair  market  value.  If  the  Trustee’s 
efforts  to  sell  the  Clinic  Building  in 
accordance  with  this  provision  are 
unsuccessful,  then  the  Trustee  may 
require  WANC  to  purchase  such 
property  from  the  Plan  for  its  fair  market 
value. 

(b)  In  the  event  that  the  Trustee 
desires  at  any  time  during  the  Employer 
Lease  (or  any  renewal  thereof)  to  sell  the 
Clinic  Building,  the  Trustee  may  require 
WANC  to  sell  the  Addition  and/or 
Parcel  A  to  the  same  buyer  at  fair  market 
value,  if  such  sale  is  necessary  to  the 
Trustee’s  sale  of  the  Clinic  Building. 

9.  Since  the  proposed  exchange  of 
Parcel  A  for  Parcel  B  will  require  a 
change  in  the  description  of  the  leased 
premises  in  the  Employer  Lease,  and 
since  the  Exchange  Agreement  would 
provide  for  connecting  corridors 
between  the  Addition  and  the  Clinic 
Building,  the  Trustee  and  the  Employer 
propose  that  the  Employer  Lease  be 
modified  to  reflect  these  changes.  The 
terms  of  the  proposed  First  Modification 
of  Lease  Agreement  (the  Modification) 
substitute  a  new  legal  description  of  the 
lease  premises  in  place  of  the  original 
legal  description  in  the  Employer  Lease, 
to  reflect  the  removal  of  Parcel  A  from 
the  leased  premises  and  the  addition  of 
Parcel  B  to  the  leased  premises.  The 
Modification  calls  for  a  rental  increase 
of  $75.00  per  month,  to  reflect  the 
additional  of  five  parking  spaces  which 
Parcel  B  will  provide  over  the  number 
of  parking  spaces  provided  by  Parcel  A, 
in  accordance  with  the  Trustee’s 
determination  that  the  parking  spaces 
have  a  current  fair  market  value  of 
$15.00  per  space.  Subsequent  to  the 
Modification,  the  rental  for  the 
additional  parking  spaces  will  be 
reviewed  and  determined  on  the  same 
basis  as  all  of  the  other  Clinic  Building 
property  subject  to  the  Employer  Lease. 
In  this  regard,  the  Modification  requires 
an  increase  in  the  frequency  of  the 
Employer  Lease  rental  reevaluations, 
from  every  five  years  to  every  three 
years.  The  Modification  also  reflects 
agreement  between  the  Trustee  and  the 
Employer  on  the  opening  of  existing 
Clinic  Building  walls  to  enable 


construction  of  corridors  connecting  the 
Addition  and  the  Clinic  Building,  and  it 
incorporates  and  reiterates  the 
requirements  of  the  Exchange 
Agreement  providing  for  the  continuing 
separation  of  the  two  buildings. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 

The  Plan  will  not  incur  any  expenses 
related  to  the  proposed  transactions;  (b) 
The  Plan  will  acquire  real  property. 
Parcel  B,  with  more  square  footage  and 
a  higher  fair  market  value  than  the 
property  which  it  is  giving  in  exchange. 
Parcel  A,  as  determined  by  Matthews 
and  confirmed  by  Cox  and  Fry;  (c)  The 
Plan  will  receive  an  additional  payment 
of  $10,000  cash  for  the  proposed  Parcel 
exchange;  (d)  The  Plan  will  continue  to 
hold  sufficient  parking  lot  property 
adjacent  to  the  Clinic  Building,  which 
will  enhance  the  marketability  of  the 
Clinic  Building;  (e)  The  Addition  will 
be  constructed  and  maintained 
independently  from  the  Clinic  Building, 
and  the  connecting  corridors  may  be 
permanently  closed  to  totally  separate 
the  two  buildings  any  time  at  the 
Trustee’s  discretion;  (f)  For  the  duration 
of  the  Employer  Lease,  the  Trustee  will 
remain  able  to  offer  the  Clinic  Building 
at  fair  market  value  to  any  buyer  seeking 
to  purchase  the  Clinic  Building  or 
Parcel  A,  or  to  require  WANC  to 
purchase  the  Clinic  Building  if  such 
efforts  fail;  and  (g)  For  the  duration  of 
the  Employer  Lease,  the  Trustee  will 
remain  able  to  require  WANC  to  sell  the 
Addition  and/or  Parcel  A  at  fair  market 
value  to  any  buyer  seeking  to  purchase 
the  clinic  Building  from  the  Plan,  if 
such  sale  is  necessary  to  the  Plan’s  sale 
of  the  Clinic  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department  (202) 
219-8881.  (This  is  not  a  toll-free 
number.) 

International  Rectifier  Corporation 
Profit  Sharing  and  Retirement  Plan  (the 
Plan)  Located  in  El  Segundo,  California 

(Application  No.  D-8747] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
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the  Code,  shall  not  apply  (1)  effective 
September  30, 1988,  to  die  past  leasing 
of  two  parcels  of  real  property  (the 
Properties)  from  the  Plan  to 
International  Rectifier  Corporation  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  and  (2)  to  the 
proposed  sale  for  cash  of  the  Properties 
from  the  Plan  to  the  Employer,  in 
accordance  with  the  following 
conditions: 

(1)  The  terms  and  conditions  of  the 
past  leasing  of  the  Properties  were  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  under  similar  circumstances 
in  arm’s-length  transactions  with 
unrelated  third  parties; 

(2)  The  exemption  for  the  past  leasing 
of  the  Properties  applies  with  respect  to 
twenty-five  percent  (25%)  of  the  Plan’s 
assets  only,  as  determined  by  reference 
to  the  combined  fair  market  values  of 
the  Properties; 

(3)  The  terms  and  conditions  of  the 
leases  were  reviewed,  approved  and 
monitored  by  an  independent  fiduciary 
on  behalf  of  the  Plan; 

(4)  Within  60  days  of  the  grant  of  this 
proposed  exemption,  the  Employer  will 
file  with  the  Internal  Revenue  Service 
the  Form  5330  and  will  pay  an  excise 
tax  if  any  is  deemed  to  be  due  with 
respect  to  the  amounts  above  25  percent 
of  the  assets  of  the  Plan  involved  in  the 
leases  of  the  Properties  to  the  Employer 
on  or  after  September  30, 1988; 

(5)  The  sale  of  the  Properties  will  be 
for  cash  and  the  Plan  will  receive  no 
less  than  the  greater  of  $2,150,000  or  the 
fair  market  value  of  the  Properties  at  the 
time  of  sale; 

(6)  The  fair  market  value  of  the 
Properties  will  be  established  by  a  real 
estate  appraiser  independent  of  the 
Employer;  and 

(7)  Tne  Plan  will  pay  no  commissions 
or  other  expenses  in  regard  to  the  sale. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of 
September  30, 1988 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  worldwide 
supplier  of  power  semiconductors 
whose  stock  is  traded  on  the  New  York 
Stock  Exchange.  The  Plan  is  a  profit 
sharing  plan  which  had  1,264 
participants  and  beneficiaries  and  total 
assets  of  $7,602,618  as  of  June  30, 1991. 
The  investment  decisions  for  the  Plan 
are  made  by  the  Plan’s  Committee 
which  is  comprised  of  current  and 
former  officers  of  the  Employer. 

2.  The  Properties  are  two  parcels  of 
real  property  in  El  Segundo,  California, 
which  are  owned  by  the  Plan  and  are 
currently  leased  to  the  Employer.  A 
previous  exemption  granted  by  the 
Department,  Prohibited  Transaction 


Exemption  (PTE)  84-70  (49  FR  26164, 
June  26, 1984),  provided  for  the  leasing 
of  five  properties,  including  the  subject 
Properties,  located  in  El  Segundo  by  the 
Plan  to  the  Employer.  Under  the 
conditions  of  the  exemption,  the  Plan 
was  to  either  dispose  of  or  lease  some 
of  the  five  properties  to  unrelated 
parties  sucn  that,  as  of  December  31, 
1987,  the  remaining  properties  leased  to 
the  Employer  accounted  for  no  more 
than  25  percent  of  Plan  assets.  In  order 
to  comply  with  this  condition,  prior  to 
December  31, 1987,  the  Plan  sold  or 
leased  to  third  parties  three  of  the  five 
properties  which  had  been  leased  to  the 
Employer  pursuant  to  PTE  84-70, 
leaving  the  subject  Properties  as  the  sole 
parcels  leased  to  the  Employer  under 
the  exemption. 

The  Properties,  consisting  of  two 
adjacent  parcels  of  land  and 
improvements,  are  used  as  industrial 
buildings  in  the  business  of  the 
Employer.  According  to  the 
representations  of  PTE  84-70,  the 
Properties  have  been  leased  to  the 
Employer  under  separate  leases  and 
each  lease  is  a  triple  net  lease  under 
which  the  Employer  is  responsible  for 
insurance,  taxes,  utilities  and 
maintenance. 

The  Properties  were  purchased  in 
1956  and  1969  from  parties  unrelated  to 
the  Plan  or  the  Employer.  The  combined 
cost  to  the  Plan  of  acquiring  the 
Properties  was  $81,000.  In  addition,  the 
Plan  constructed  a  building  on  one  of 
the  parcels  of  land  in  1957  (prior  to 
passage  of  the  Act)  at  a  cost  of  $239,220. 
No  other  assets  of  the  Plan  have  been 
used  to  maintain  or  improve  the 
Properties. 

3.  As  of  September  30, 1988,  the  fair 
market  value  of  the  Properties  exceeded 
by  a  de  minimis  amount  (0.99  percent) 
the  requirement  of  PTE  84-70  that  the 
combined  value  of  all  properties  leased 
pursuant  to  the  exemption  account  for 
no  more  than  25  percent  of  the  assets  of 
the  Plan.  The  excess  over  the  25  percent 
limitation  was  discovered  during  the 
routine  preparation  of  quarterly 
financial  statements  for  the  Plan.  Prior 
to  that  time,  according  to  the  applicant, 
there  was  no  indication  that  the  25 
percent  limitation  had  been  exceeded. 
The  Properties  accounted  for  28.8 
percent  of  Plan  assets  when  the  Plan 
year  ended  on  June  30, 1989,  compared 
with  24.3  percent  a  year  earlier.  The 
applicant  represents  that  this  increase 
was  caused  mainly  by  the  inflationary 
Southern  California  real  estate  market  at 
that  time  and  by  a  large  number  of  cash 
distributions  to  terminating  employees 
and  that  all  other  terms  and  conditions 
of  PTE  84-70  have  been  met.  Also,  for 
several  years  in  the  1980’s  the  Employer 


did  not  operate  at  a  profit  and  no 
contributions  were  made  to  the  Plan 
during  those  years.  The  applicant 
represents  that  since  September  30, 

1988,  the  terms  of  the  lease  agreements 
have  at  all  times  been  at  least  as 
favorable  as  the  Plan  could  obtain  in 
similar  transactions  with  unrelated 
parties. 

4.  When  the  Employer  first  learned  on 
October  28, 1988,  that  the  25  percent 
limitation  of  PTE  84-70  had  been 
exceeded,  the  Plan  attempted  to  reduce 
the  percentage  of  Plan  assets  involved 
by  marketing  the  Properties  to  unrelated 
parties.  By  March  1989,  the  Plan  was 
able  to  enter  into  an  agreement  with  a 
third  party  to  sell  the  Properties.  An 
escrow  was  opened  but  was  later 
canceled.  The  sale  could  not  be 
completed  because  a  soil  and  hazardous 
substance  report  subsequently  revealed 
that  substantial  environmental  clean-up 
work  would  be  required  on  the  larger  of 
the  two  Properties,  rendering  sale  of  the 
Properties  to  a  third  party  unlikely.  The 
clean-up  work  involves  seepage  from  a 
storage  tank  which  since  has  been 
removed  from  the  Properties. 

Union  Bank  of  Los  Angeles  (Union), 
the  independent  fiduciary  under  PTE 
84-70,  stated  in  a  letter  dated 
September  25, 1992,  that  it  was  aware 
of  the  ratio  of  the  value  of  the  Properties 
to  total  Plan  assets  through  the  quarterly 
balance  sheets  submitted  by  Union  to 
the  Plan.  Union  represents  that  it  was 
kept  fully  informed  about  the  attempts 
to  market  the  Properties  to  third  parties 
and  the  March  1989  escrow.  Union 
represents  also  that  it  agreed  with  the 
actions  being  taken  by  the  Employer 
with  respect  to  the  Properties.  Union 
did  not  take  separate  independent 
action  with  respect  to  these  matters 
because  it  was  Union’s  judgment  at  the 
time  that  the  Employer  was  taking  all 
steps  necessary  through  the  attempted 
sale  to  ensure  fairness  to  Plan 
participants.  For  example,  termination 
of  the  lease  between  the  Employer  and 
the  Plan  at  the  time  would  have  been 
detrimental  to  the  interests  of  the  Plan. 

5.  The  Employer  represents  that  it  did 
not  have  the  financial  resources  to 
purchase  the  Properties  from  the  Plan 
and  thereby  reduce  the  Plan  assets 
involved  in  the  lease  of  the  Properties 
until  April  1991  when  additional  capital 
was  raised  through  a  public  offering  of 
shares  of  the  corporation.  The  Employer 
is  now  in  a  position  to  purchase  the 
Properties  and  a  sale  to  the  Employer 
could  occur  before  the  clean-up  work  is 
commenced.  The  transaction  will  be 
entirely  for  cash  and  the  Plan  will  pay 
no  fees  or  commissions  in  regard  to  the 
sale.  The  Employer  also  represents  that 
it  will  file  Form  5330  with  the  Internal 
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Revenue  Service  and  pay  an  excise  tax 
if  any  is  deemed  to  be  due  with  respect 
to  the  amounts  above  25  percent  of  Plan 
assets  involved  in  the  leases  of  the 
Properties  to  the  Employer  on  or  after 
September  30, 1988. 

6.  The  Plan  obtained  an  appraisal  on 
the  Properties  on  May  2, 1991,  updated 
as  of  June  30, 1992,  from  R.A. 

Eigenbrodt,  MAI  (Eigenbrodt),  a  real 
estate  appraiser  and  consultant  located 
in  Sherman  Oaks,  California.  The 
applicant  represents  that  Eigenbrodt  is 
independent  of  the  Employer  and  the 
Plan  and  has  had  significant  experience 
in  providing  real  property  valuations  to 
major  corporations.  Eigenbrodt’s 
valuation  of  the  Properties  does  not  take 
into  account  any  subsurface  or 
hazardous  substance  conditions,  as 
mentioned  above. 

According  to  Eigenbrodt,  the 
Properties  are  located  in  a  light 
industrial  and  manufacturing  area  in 
central  El  Segundo,  which  is  about  14 
miles  southwest  of  downtown  Los 
Angeles.  The  two  Properties  are 
contiguous  and  together  comprise  some 
60,275  square  feet.  The  improvements 
on  the  first  parcel  include  a  one-story 
industrial  building  currently  used  for 
research  and  development  purposes. 

The  second  parcel  contains  a  small  one- 
story  building  which  is  used  as  a 
computer  facility.  Eigenbrodt  believes 
that  the  highest  and  best  use  of  the 
Properties  would  be  a  continuation  of 
their  present  usage  as  industrial 
buildings. 

Placing  emphasis  on  the  income 
approach  and  comparable  sales 
approach  to  value,  Eigenbrodt 
concludes  that  the  Properties  had  a 
combined  fair  market  value  of 
$2,150,000  as  of  June  30, 1992.  The 
applicant  represents  that  Eigenbrodt 
took  into  account  in  the  appraisal  that 
the  Properties  are  located  within  close 
proximity  of  other  properties  owned  by 
the  Employer  and  that  the  Employer 
was  a  potential  buyer  of  the  Properties. 
Also,  Eigenbrodt  valued  the  Properties 
as  though  the  environmental  problems 
did  not  exist.  Accordingly,  the 
Employer  proposes  to  purchase  the 
Properties  for  no  less  than  the  greater  of 
$2,150,000  or  the  fair  market  value  of 
the  Properties  at  the  time  of  sale  valued 
as  though  the  environmental  problems 
do  not  exist  and  taking  into  account  the 
proximity  of  other  properties  owned  by 
the  Employer. 

7.  In  summary,  the  applicant 
represents  that  the  transactions  will 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (1)  All  the 
requirements  of  PTE  84-70  for  the 
leasing  of  the  Properties  have  been  met 
except  for  a  nominal  excess  over  the  25 


percent  plan  asset  limitation;  (2)  the  fair 
market  value  of  the  Properties  for  the 
sale  will  be  established  by  an 
independent  real  estate  appraiser;  (3) 
the  Employer  will  pay  no  less  than  the 
greater  of  $2,150,000  or  the  current  fair 
market  value  for  the  Properties;  (4)  a 
sale  of  the  Properties  to  an  unrelated 
third  party  would  be  difficult  because  of 
the  required  environmental  clean-up 
work;  and  (5)  the  transaction  will  be 
entirely  for  cash  and  no  commissions  or 
other  transfer  expenses  will  be  charged 
to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

James  F.  Volpe  Electrical  Contracting 
Corp.  Pension  Plan  (the  Pension  Plan) 
and  James  F.  Volpe  Profit  Sharing  Plan 
(the  P/S  Plan;  Together,  the  Plans) 
Located  in  Brooklyn,  New  York 

(Application  Nos.  I>-9155  and  D-9156J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  The  proposed 
_  loan  (the  Loan)  by  the  Plans  of  no  more 
than  $180,000  to  Salmieri-Matrone 
Partnership  (the  Partnership),  a  party  in 
interest  with  respect  to  the  Plans;  and 
(2)  the  proposed  personal  guarantees  of 
the  Partnership’s  obligations  under  the 
Loan  by  Salvatore  Salmieri  (Mr. 

Salmieri)  and  Anthony  Matrone  (Mr. 
Matrone),  parties  in  interest  with 
respect  to  the  Plans;  provided  that  the 
following  conditions  are  met: 

(a)  The  amount  of  each  Plan’s  assets 
involved  in  the  Loan  does  not  exceed 
25%  of  such  Plan’s  total  assets  at  any 
time  during  the  transaction; 

(b)  All  terms  and  conditions  of  the 
Loan  are  at  least  as  favorable  to  the 
Plans  as  those  which  the  Plans  could 
obtain  in  an  arm’s-length  transaction 
with  an  unrelated  party; 

(c)  An  independent,  qualified 
fiduciary  determines  on  behalf  of  the 
Plans  that  the  Loan  is  feasible,  in  the 
best  interests  of  the  Plans  as  an 
investment  for  each  Plan’s  portfolio,  and 
protective  of  the  Plans  and  their 
participants  and  beneficiaries;  and 


(d)  The  independent,  qualified 
fiduciary  monitors  compliance  by  the 
Partnership  with  the  terms  and 
conditions  of  the  Loan  throughout  the 
duration  of  the  transaction,  taking  any 
action  necessary  to  safeguard  the  Plans’ 
interest,  and  monitors  compliance  by  all 
parties  with  the  terms  and  conditions  of 
the  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Pension  Plan  is  a  money 
purchase  pension  plan  and  the  P/S  Plan 
is  a  discretionary  profit  sharing  plan, 
both  of  which  are  sponsored  by  James 
F.Volpe  Electrical  Contracting  Corp.  (the 
Employer).  The  Employer  is  a  New  York 
corporation  licensed  by  New  York  City 
as  an  electrical  contractor.  As  of 
December  31, 1991,  the  Pension  Plan 
had  total  assets  of  $559,516,  the  P/S 
Plan  had  total  assets  of  $336,885,  and 
each  Plan  had  seven  participants. 

The  assets  of  the  Plans  are  held  in  the 
James  F.  Volpe  Electrical  Contracting 
Corp.  Retirement  Trust  (the  Trust), 
which  is  currently  invested  in  various 
government  securities,  corporate  bonds 
and  common  stocks.  The  trustees  of  the 
Trust  are  Mr.  Salmieri  and  Mr.  Matrone 
(the  Trustees),  each  of  whom  is  an 
employee  and  50%  shareholder  of  the 
Employer  and  a  participant  in  the  Plans. 

2.  The  Partnership  is  a  New  York 
general  partnership  established  on 
August  1, 1979  to  own  the  land  and 
building  which  is  used  as  the 
Employer’s  principal  place  of  business 
(the  Property).  As  of  December  31, 1991, 
there  were  two  partners  in  the 
Partnership  (Mr.  Salmieri  and  Mr. 
Matrone)  each  holding  a  50% 
ownership  interest  in  the  capital  and 
profits  of  the  Partnership. 

The  Property  is  an  improved  parcel  of 
land  consisting  of  approximately  4,000 
square  feet  in  size  and  a  2-story  building 
with  approximately  3,800  square  feet  of 
interior  space,  located  at  729  46th 
Street,  Brooklyn,  New  York.  The 
Property  was  recently  renovated  and 
produces  an  annual  income  of  $66,000 
under  a  triple  net  lease  to  the  Employer. 
The  Trustees  propose  the  Loan  from  the 
Plans  to  the  Partnership  to  finance 
certain  additional  improvements  to  the 
Property.  All  previous  mortgages  on  the 
Property  have  been  paid  in  full  and  the 
Property  is  currently  unencumbered. 

3.  The  Loan  will  be  in  a  principal 
amount  not  to  exceed  $180,000. 
Participation  in  the  Loan  will  be 
allocated  between  the  Plans  in  amounts 
which  represent  the  same  percentage  of 
each  Plan’s  total  assets.  The  applicant 
states  that  at  no  time  will  the  amount  of 
the  Loan  allocated  to  either  Plan 
represent  more  than  25%  of  such  Plan's 
total  assets.  The  Loan  will  be  secured  by 
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a  duly  filed  first  mortgage  on  the 
Property,  which  had  a  fair  market  value 
of  $285,000  as  of  November  2, 1992, 
according  to  Roderick  T.  Hunt,  SRPA,  a 
qualified,  independent  real  estate 
appraiser  in  Brooklyn,  New  York  (the 
Appraisal).  The  Property  will  be  kept 
fully  insured  against  fire,  theft,  casualty 
and  other  hazards  at  no  expense  to  the 
Plans,  with  the  Plans  named  as  insured- 
beneficiary  under  such  insurance. 

The  Loan  will  have  a  15-year  term 
and  will  be  evidenced  by  a  promissory 
note  (the  Note)  reflecting  all  terms  of  the 
Loan.  The  Loan  repayment  will  consist 
of  principal  and  interest,  payable 
monthly,  at  an  annually-adjusted  rate  of 
no  less  than  the  prevailing  market  rate 
for  such  loans  as  determined  by  the 
Plans’  independent  fiduciary.  The 
Loan’s  interest  rate  will  be  the  greater  of 

(a)  2%  above  the  prime  commercial 
lending  rate  charged  by  Extebank,  a 
commercial  lender  with  branch  offices 
throughout  Long  Island,  New  York,  or 

(b)  12%.  The  Loan  principal  will  be 
repaid  in  monthly  installments 
amortized  over  the  15-year  term. 

Under  the  Note,  the  Partnership  will 
be  liable  for  all  costs  of  collection, 
including  reasonable  attorney’s  fees,  in 
the  event  of  default  on  the  Loan.  The 
Note  provides  that  the  entire  amount  of 
the  Loan  shall  become  immediately  due 
and  payable,  at  the  option  of  the  Note 
holder,  upon  any  failure  to  make  a 
payment  when  due,  the  failure  to 
deliver  additional  collateral  when 
demanded,  any  change  in  the  condition 
of  the  Partnership  which  poses  a 
substantial  security  risk,  or  the  death, 
insolvency  or  business  failure  of  the 
Partnership  or  its  partners.  The  Note 
will  be  guaranteed  as  to  interest  and 
principal  by  the  Trustees  in  their 
individual  capacities.  The  applicant  has 
provided  financial  statements  which 
indicate  that  Mr.  Salmieri’s  net  worth 
was  $1,496,000  and  Mr.  Matrone’s  net 
worth  was  $1,418,200,  as  of  December 
31, 1991,  exclusive  of  the  market  value 
of  their  respective  assets  held  in  the 
Plans  and  various  individual  retirement 
accounts  (IRAs)  as  of  such  date. 

4.  The  Plan’s  interests  with  respect  to 
the  Loan  are  represented  by  an 
independent  fiduciary,  Christi  Cook 
Thompson  (the  Fiduciary).  The 
Fiduciary  is  a  financial  consultant  and 
NASD  Registered  Representative  with 
the  firm  of  Planned  Financial  Programs 
Inc.  in  Plain  view.  New  York.  The 
Fiduciary  states  that  she  is 
knowledgeable  of  the  fiduciary 
provisions  of  the  Act  and  understands 
her  duties,  responsibilities  and 
liabilities  in  acting  as  a  fiduciary  for  the 
Plans  under  the  Act.  The  Fiduciary 
represents  that  she  has  no  professional 


or  personal  relationship  with  the 
Employer  and  its  affiliates,  other  than 
representing  the  Plans  as  an 
independent  fiduciary. 

5.  The  Fiduciary  has  reviewed  the 
terms  of  the  Loan  and  all  the  documents 
and  relevant  information  in  connection 
with  the  Loan,  including  the  Appraisal. 
The  Fiduciary  represents  that  the  terms 
of  the  Loan  would  be  at  least  as 
favorable  to  the  Plans  as  an  arm’s-length 
transaction  with  an  unrelated  party.  The 
Fiduciary  states  that  Extebank  would 
consider  making  a  similar  loan  on  these 
terms  as  a  commercial  lender.  The 
Fiduciary  has  reviewed  letters  from 
Thomas  J.  Crane,  Vice  President  of 
Extebank,  which  discuss  the  terms  of  a 
similar  loan  which  would  be  made  by 
Extebank  to  the  Partnership.  The 
Fiduciary  notes  that  the  terms  offered  by 
Extebank  differ  from  the  terms  of  the 
Loan  because  Extebank’s  loan  offers 
only  a  floating  interest  rate  while  the 
Loan  provides  the  Plans  with  a 
minimum  interest  rate  of  12%  per 
annum.  The  Fiduciary  states  further  that 
the  terms  of  the  Loan  do  not  provide  the 
Plans  with  any  pre-paid  interest  or 
“points”  at  the  beginning  of  the 
transaction  as  compensation  for  making 
the  Loan,  which  would  normally  be 
charged  by  Extebank.  However,  the 
Fiduciary  states  that  the  12%  minimum 
interest  rate  on  the  Loan  coupled  with 
the  rate  escalator  provision  will  more 
than  compensate  for  the  lack  of  “points" 
being  charged  on  the  Loan. 

The  Fiduciary  believes  that  the  Loan 
will  offer  the  Plans  an  excellent  rate  of 
return  in  comparison  with  other 
investment  opportunities  involving 
similar  risk.  The  Fiduciary  has  reviewed 
the  current  investment  portfolios  of  the 
Plans  and  considered  the  diversification 
of  each  Plan’s  assets  as  well  as  the 
liquidity  needs  of  the  Plans.  Based  on 
this  analysis,  the  Fiduciary  represents 
that  the  Loan  would  be  a  proper 
investment  for  the  Plans  and  would  be 
in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries. 

6.  Th9  Fiduciary  represents  that  she 
wall  monitor  the  Loan  and  will  take  any 
appropriate  action  necessary  to  protect 
the  interests  of  the  Plans  and  their 
participants  and  beneficiaries,  including 
a  foreclosure  on  the  Property  in  the 
event  of  default.  The  Fiduciary 
represents  that  the  Loan  will  be  well 
secured  by  the  Plans’  first  mortgage 
interest  in  the  Property  in  the  event  of 
default.  The  Fiduciary  will  monitor  the 
condition  and  adequacy  of  the  Property 
as  collateral  for  the  Loan  to  ensure  that 
the  Loan  remains  secured  by  collateral 
worth  at  least  150%  of  the  Loan  at  all 
times.  In  this  regard,  the  Fiduciary 
states  that  the  Property  has  experienced 


consistent  growth  in  value  in  the  past 
few  years.  The  Fiduciary  notes  that  the 
Property  has  been  recently  renovated 
and  that  a  portion  of  the  Loan  proceeds 
will  be  used  to  make  further 
improvements  to  the  Property. 

The  Fiduciary  has  conducted  an 
independent  evaluation  of  the  financial 
stability  of  the  Employer.  The  Fiduciary 
concludes  that  the  Employer  is  well 
capitalized  and  has  sufficient  cash  flow 
to  cover  its  expenses,  including  the 
payments  on  die  lease  of  the  Property 
bom  the  Partnership.  The  Fiduciary  has 
also  analyzed  the  financial  statements 
for  Mr.  Salmieri  and  Mr.  Matrone  and 
believes  that  their  net  worth  would  be 
more  than  sufficient  to  personally 
guarantee  the  Partnership’s  obligations 
under  the  Loan. 

The  Fiduciary  will  monitor  the  Plans’ 
assets  to  insure  that  the  amount  of  each 
Plan’s  assets  involved  in  the  Loan  will 
at  all  times  remain  less  than  25%  of 
such  Plan’s  total  assets.  The  Fiduciary 
will  require  the  Partnership  to  provide 
additional  payments  on  the  Loan  to  the 
Plans,  if  necessary,  to  reduce  the 
principal  amount  of  the  Loan  to 
maintain  an  appropriate  ratio  between 
the  outstanding  principal  balance  of  the 
Loan  and  each  Plan’s  total  assets.  The 
Fiduciary  has  acknowledged  her 
responsibility  to  monitor  compliance  by 
all  parties  with  the  terms  and  conditions 
of  the  proposed  exemption,  including 
the  25%  limitation.  The  Fiduciary 
understands  that  the  effectiveness  of  the 
exemption,  if  granted,  will  be 
dependent  on  such  compliance. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because:  (a)  The  Plans  will 
receive  a  fair  market  rate  of  return  on 
the  Loan  which  is  commensurate  with 
the  prevailing  rate  offered  by  Extebank 
for  a  similar  loan;  (b)  the  Loan  will  be 
secured  by  a  first  mortgage  interest  on 
the  Property,  which  has  a  fair  market 
value  in  excess  of  150%  of  the  Loan 
principal;  (c)  the  Partnership's 
obligations  under  the  Loan  will  be 
personally  guaranteed  by  the  Trustees, 
each  of  whom  has  a  net  worth  in  excess 
of  $1.4  million;  (d)  the  Plans’  interests 
with  respect  to  the  Loan  will  be 
represented  by  an  independent 
fiduciary  (i.e.  the  Fiduciary)  who  will 
monitor  the  Loan  as  well  as  the 
conditions  of  the  exemption,  and  will 
take  any  appropriate  action  necessary  to 
safeguard  the  best  interests  of  the  Plans 
and  their  participants  and  beneficiaries; 
(e)  the  Fiduciary  has  analyzed  the  Loan 
as  an  investment  for  the  Plans  and  has 
concluded  that  the  transaction  would  be 
in  the  best  interests  of  the  Plans  and 
their  participants  and  beneficiaries;  and 
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(f)  the  amount  of  each  Plan’s  assets 
involved  in  the  Loan  will  represent  less 
than  25%  of  such  Plan’s  total  assets 
throughout  the  duration  of  the 
transaction. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  a  derogation  of,  any  other  provisions 
of  the  Act  and/or  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington,  DC,  this  12th  day  of 
February,  1993. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doc.  93-3787  Filed  2-17-93;  8:45  ami 

BILLING  COOC  4610-29-41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Radio/ Audio  Projects 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  17, 1993 
from  9  a.m.-6:30  p.m.  and  March  18 
from  9  a.m.-5:30  p.m.  in  room  716  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC,  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  March  17  from  9  a.m.- 
9:30  a.m.  and  March  18  from  5  p.m.- 
5:30  p.m.  for  introductory  remarks  and 
guidelines  discussion. 

The  remaining  portions  of  this 
meeting  on  March  17  from  9:30  a.m.- 
6:30  p.m.  and  March  18  from  9  a.m.-5 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 


Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  February  10, 1993. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  93-3706  Filed  2-17-93;  8:45  ami 

MUJNG  COOC  7537-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Biological 
Instrumentation  and  Resources; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  Monday,  March  8, 1993; 
8:30  a.m.-6:00  p.m.  Tuesday,  March  9, 1993; 
8:30  a.m.-12:00  noon. 

Place:  Room  V-500C,  National  Science 
Foundation,  1800  G  St.  N.W.,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Thomas  S.  Quarles, 
Deputy  Division  Director,  Biological 
Instrumentation  and  Resources,  room  312, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202) 357-7567. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Minority 
Postdoctoral  Research  Fellowship  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-3745  Filed  2-17-93;  8:45  ami 
BILLING  CODE  7566-01 -M 


Special  Emphasis  Panel  in  Earth 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  March  19, 1993;  8  a.m.  to 
6  p.m. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street,  NW.  Washington. 
DC  20550 
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Type  of  Meeting:  Closed 
Contact  Person:  Dr.  John  Maccinl,  Program 
Director,  Division  of  Earth  Sciences,  room 
602,  National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202) 357-7866. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 
Agenda:  To  review  and  evaluate  Geologic 
Record  of  Global  Change  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-3747  Filed  2-17-93;  8:45  am] 
BRUNO  CODE  7556-01 -M 


Special  Emphasis  Panel  in  Earth 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Date  and  Time:  March  10, 11,  and  12, 

1993;  8  a.m.  to  6  p.m.  each  day. 

Place:  Room  543,  National  Science 
Foundation,  1800  G  Street,  NW,  Washington, 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ian  D.  MacGregor, 
Section  Head,  Division  of  Earth  Sciences, 
room  602,  National  Science  Foundation, 
Washington,  DC,  (202)  357-9591. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 
Dated:  February  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-3748  Filed  2-17-93;  8:45  am) 

BRUNO  COO€  7566-01 -M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Electrical  and 
Communications  Systems;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  March  15-16, 1993 

Place:  Rooms  1243,  523  and  536, 1800  G 
Street,  NW.,  Washington,  DC 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  Irene  C.  Peden, 

National  Science  Foundation,  1800  G  St., 
NW.,  Washington,  DC  20550.  Telephone: 
(202)357-9618 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Engineering  Systems,  Quantum  Electronics, 
Waves  and  Beams;  Solid  State  & 
Microstructures  and  Communications  & 
Computational  Systems. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  February  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-3746  Filed  2-17-93;  8:45  am) 

BRUNO  CODE  7556-01 -M 


Special  Emphasis  Panel  in  Molecular 
and  Cellular  Biosciencea; 

Meetings!  1 1n  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Date  and  Time:  March  15-16, 1993-8:30 
a.m.-5  p.m. 

Place:  Room  1242, 1800  G  Street,  NW., 
Wash.,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Brenda  Flam,  Program 
Manager  for  Special  Projects,  National 
Science  Foundation,  |800  G  St.  NW.,  room 
325,  Washington,  DC  20550.  Telephone: 

(202)  357-9400. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Planning  Grant  (RPG)  and  Career  Advance 
Award  (CAA)  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  February  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-3749  Filed  2-17-93;  8:45  am) 
BRUNO  CODE  7566-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Studies  of  Plant  Components  Using 
Yankee-Rowe  Nuclear  Plant;  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  staff  of  the  Nuclear 
Regulatory  Commission  will  meet  with 
the  staffs  of  the  Yankee  Atomic  Electric 
Co.,  Nuclear  Management  and 
Resources  Council  (NUMARC),  DOE, 
EPRI  and  other  representatives  of  the 
nuclear  industry  to  begin  coordination 
of  aging  research  studies  using  generic 
plant  systems,  structures  and 
components  of  the  Yankee  Rowe  reactor 
plant  to  improve  our  knowledge  of  aging 
and  degradation. 

DATES:  Thursday,  March  11, 1993. 

TIME:  9  a.m.-5  p.m. 

LOCATION:  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  room  4  B  11. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Z.  Serpan,  Jr.,  Chief,  Materials 
Engineering  Branch,  Office  of  Nuclear 
Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone:  (301)  492-3835 
SUPPLEMENTARY  INFORMATION:  Aging 
degradation  of  the  systems,  structures 
and  components  (SSC)  of  nuclear  power 
plants  has  been  an  issue  of  increased 
concern  to  operators  and  regulators  of 
nuclear  power  plants  in  recent  years. 
The  USA  and  virtually  all  other 
countries  have  initiated  programs  to 
monitor,  detect,  and  mitigate  the  effects 
of  aging  degradation,  so  as  to  improve 
current  plant  operations  and  enhance 
plant  safety.  Because  on  exceptionally 
valuable  resource  for  such  studies  is  a 
shut-down  nuclear  plant,  use  of  the 
Yankee-Rowe  nuclear  plant  has  become 
an  attractive  option  for  such  studies  On 
January  12, 1993,  a  meeting  was 
convened  by  NRC  to  explore  the 
possibility  of  using  the  Yankee  Rowe 
reactor  plant  for  such  aging  studies.  The 
favorable  response  generated  from  that 
meeting  has  resulted  in  this  noticed 
meeting  of  potential  sponsors  of 
research  work  at  NRC  Headquarters  in 
Rockville,  Maryland,  to  present  and 
discuss  specific  proposals  for  studies, 
and  to  begin  coordination  of  ioint 
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research  studies  on  appropriate  aging 
topics. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  February,  1993,  for  the  Nuclear  Regulatory . 
Commission. 

Lawrence  C.  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 

IFR  Doc.  93-3755  Filed  2-17-93;  8:45  ami 

BILUNQ  CODE  7590-01 -M 


Impact  of  Fluence  Evaluation 
Methodology  Improvements  on  RPV 
Embrittlement  Estimates;  Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  staff  of  the  Nuclear 
Regulatory  Commission  will  meet  with 
the  staff  of  the  Nuclear  Management  and 
Resources  Council  (NUMARC)  and 
other  members  of  the  nuclear  industry 
to  discuss  reactor  pressure  vessel 
fluence  evaluation  technical  issues,  as 
related  to  their  impact  on  estimation  of 
radiation  embrittlement  of  the  reactor 
pressure  vessel. 

DATES:  Wednesday,  February  24, 1993. 
time:  8  a.m.-5  p.m. 

ADDRESS:  11555  Rockville  Pike,  room 
1F7-9,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  L.  Hiser,  Jr.,  Materials 
Engineering  Branch,  Office  of  Nuclear 
Regulatory  Research,  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555.  Telephone:  (301)  492-3988. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
has  recently  initiated  a  research 
program  to  develop  improved 
irradiation  embrittlement  correlations 
using  data  available  born  irradiation 
surveillance  programs  conducted  by  US 
nuclear  power  plant  licensees  in 
accordance  with  10  CFR  part  appendix 
H.  The  goals  of  this  research  program 
are  to  increase  the  accuracy  and  reduce 
the  uncertainty  in  the  estimates  of 
irradiation  embrittlement  of  reactor 
pressure  vessel  (RPC)  steels.  Since 
neutron  fluence  is  a  key  parameter  in 
estimating  irradiation  embrittlement, 
this  meeting  has  been  scheduled  to 
provide  a  public  discussion  of  the 
technical  issues  involved  in  the 
evaluation  of  neutron  fluences,  with 
particular  emphasis  on  the  use  of 
irradiation  surveillance  data  in  the 
NRC’s  irradiation  embrittlement 
correlation  program,  the  need  and 
possibilities  for  re-evaulating  the 
fluences  for  "old”  surveillance  capsules, 
and  an  assessment  of  current  methods 
for  calculating  fluence  values  and 
uncertainties. 


Dated  at  Rockville,  Maryland,  this  10th  day 
of  February,  1993,  for  the  Nuclear  Regulatory 
Commission. 

Lawrence  C  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 

[FR  Doc.  93-3757  Filed  2-17-93;  8:45  ami 

BILLING  COO£  7590-01 -M 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  the 
Subcommittee  on  Thermal  Hydraulic 
Phenomena;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  March  4  and  5, 1993,  at  the 
Wes  thank  Inn,  in  the  Targhee/ 

Bonneville  Room,  475  River  Parkway, 
Idaho  Falls,  ID. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  deemed  proprietary  to  the 
Westinghouse  Electric  Corporation  ( W) 
pursuant  to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  March  4, 1993 — 8:30  a.m. 

until  the  conclusion  of  business 
Friday,  March  5, 1993 — 8:30  a.m.  until 

the  conclusion  of  business 

The  Subcommittee  will  review  the 
status  of  the  PWR  version  of  the 
RELAF 5 /MOD- 3  code  with  emphasis  on 
analytical  and  test  programs  in  support 
of  the  AP600  design  certification  effort. 
The  purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  ani  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 


contractors,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman’s  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Paul  Boehnert 
(telephone  301/492-8558)  between  7:30 
a.m.  and  5  p.m.  (EST).  Persons  planning 
to  attend  this  meeting  are  urged  to 
contact  the  above  named  individual  one 
or  two  days  before  the  scheduled 
meeting  to  be  advised  of  any  changes  in 
schedule,  etc.,  that  may  have  occurred. 

Dated:  February  11, 1993. 

Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  93-3758  Filed  2-17-93;  8:45  am] 
BILLING  CODE  7590-01 -M 

[Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Co.,  Oglethorpe  Power 
Corp.,  and  Municipal  Electric  Authority 
of  Georgia;  City  of  Dalton,  GA  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-68 
and  NPF-81  issued  to  the  Georgia 
Power  Company,  et  al.  (the  licensee),  for 
operation  of  the  Vogtle  Electric 
Generating  Plant,  Units  1  and  2,  located 
in  Burke  County,  Georgia. 

The  proposed  amendments  supersede 
previous  amendments  proposed  by  the 
licensee  August  31, 1992  (see  57  FR 
45084  dated  September  30, 1992). 

The  Vogtle  Electric  Generating  Plant 
(VEGP)  Unit  1  and  Unit  2  Technical 
Specifications  (TS)  require,  in  part,  that 
the  diesel  generators  (DGs)  be  tested  at 
least  once  per  18  months,  during 
shutdown,  by  operating  the  DGs  at 
specified  loads  for  24  hours 
(Surveillance  Requirement  (SR) 

4.8.1. 1.2. h.7).  Within  5  minutes  after 
completing  this  24-hour  test,  the  DGs 
are  to  be  subjected  to  another  test  by 
simulating  a  loss  of  offsite  power 
(LOOP)  in  conjunction  with  an 
engineered  safety  feature  actuation 
system  (ESFAS)  test  signal  and  verifying 
the  loading  sequence.  The  DG  is  to  be 
operated  for  at  least  5  minutes  while 
loaded  with  the  emergency  loads  (SR 

4.8.1.1.2. h.6).  However,  if  the  second 
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test  is  not  successfully  completed,  the 
24-hour  test  does  not  have  to  be 
repeated.  Instead,  the  DG  may  be 
operated  at  the  load  specified  by  SR 
4?8.1.1.2.a.5  (6800-7000  kW)  for  1  hour 
or  until  the  DG  operating  temperature 
has  stabilized,  prior  to  reperforming  the 
LOOP/ESFAS  test. 

The  proposed  change  would  revise  TS 
4.8.1. 1.2.h.7  and  its  associated  footnote 
##.  The  change  would  remove  the 
requirement  to  perform  the  LOOP/ 
ESFAS  test  within  5  minutes  after 
completing  the  24-hour  test  and 
substitute  the  requirement  to  start  the 
DG  in  accordance  with  TS  4.8.1. 1.2.a.4 
within  5  minutes  after  the  24-hour  test. 
TS  4.8.1. 1.2.a.4  requires  that  the  DGs  be 
verified  to  start  using  one  of  several 
specified  start  signals  and  that  the 
generator  achieve  specified  voltage  and 
frequency  within  a  certain  time.  The 
proposed  change  to  footnote  ##  to  TS 
4.8.1.1.2.h.7  would  require  that,  if  the 
start  after  the  24-hour  test  was 
unsuccessful,  then  prior  to  repeating  the 
start  pursuant  to  SR  4.8.1. 1.2.a.4,  the  DG 
is  to  be  operated  at  the  load  specified  by 
SR  4.8.1.1.2.a.5  “for  a  minimum  of  2 
hours.”  This  footnote  presently  specifies 
an  operating  period  of  “1  hour  or  until 
operating  temperature  has  stabilized.” 

As  provided  in  the  existing  footnote,  the 
24-hour  test  would  not  have  to  be 
repeated  simply  because  the  subsequent 
start  was  unsuccessful. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Separating  the  24-hour  test  from 
the  LOOP/ESFAS  test  and  revising  footnote 
##  will  have  no  effect  on  the  initiating  events 
assumed  for  any  existing  accident  analysis. 
The  basis  for  the  existing  requirement  is  to 


ensure  the  hot  restart  capability  of  the  DGs: 
The  proposed  change  in  requirements  will 
continue  to  demonstrate  that  capability,  and 
the  DGs  will  remain  able  to  perform  their 
safety  function  as  assumed  in  the  accident 
analyses.  Should  the  hot  restart  test 
subsequent  to  the  24-hour  test  foil,  the 
change  to  footnote  ##  will  provide  additional 
assurance  that  the  DG  has  achieved  full-load 
operating  temperature  prior  to  repeating  the 
hot  restart  test.  Therefore,  the  DGs  will 
continue  to  be  able  to  perform  their  safety 
function  and  there  will  be  no  effect  on  the 
consequences  of  any  existing  accident 
analysis. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  change  does  not  introduce 
any  new  equipment  into  the  plant  or  require 
any  existing  equipment  to  be  operated  in  a 
manner  different  than  that  for  which  it  was 
designed  to  operate.  The  proposed  change 
will  continue  to  demonstrate  the  hot  restart 
capability  of  the  DGs.  Therefore,  the 
performance,  reliability,  or  capability  of  the 
DGs  to  peform  their  design  function  will  not 
be  affected. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  basis  for  the  existing  requirement  is  to 
ensure  the  hot  restart  capability  of  the  DGs. 
The  proposed  change  will  continue  to  ensure 
that  capability,  thereby  maintaining  the 
margin  of  safety  afforded  by  the  existing 
surveillance  requirements. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  &  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m:  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 


requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  22, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.,  > 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  Burke 
County  Public  Library,  412  Fourth 
Street,  Waynesboro,  Georgia  30830.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
•  petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
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supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  tc  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
-  result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 


30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll- hoe  telephone 
call  to  Western  Union  at  1-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Arthur  II.  Domby,  Esquire, 
Troutman  Sanders,  NationasBank  Plaza, 
suit  5200,  600  Peachtree  Street,  NW., 
Atlanta,  Georgia  30308-2210,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d), 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  31, 1992,  as 
superseded  February  2, 1993,  which  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
Burke  County  Public  Library,  412 
Fourth  Street.  Waynesboro,  Georgia 
30830. 


Dated  at  Rockville,  Maryland,  this  11th  day 
of  February  1993. 

For  the  Nuclear  Regulatory  Commission. 

Dari  S.  Hood, 

Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects — l/U,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  93-3759  Filed  2-17-93;  8:45  am] 

Bt  LUNG  coot  7MO-01-M 

POSTAL  RATE  COMMISSION 

[Docket  No.  A93-10;  Order  No.  962] 

In  the  Matter  of:  Beaverlett,  Virginia  23016 
(Mildred  L.  Diggs,  et  al„  Petitioners) 

Notice  and  Order  Accepting  Appeal 
and  Establishing  Procedural  Schedule 
Under  39  U.S.C.  404{bX5) 

Issued  February  11, 1993. 

Docket  Number:  A93--10 
Name  of  Affected  Post  Office: 

Beaverlett,  Virginia  23016 
Name(s)  of  Petitionerfs):  Mildred  L. 

Diggs  and  others 
Type  of  Determination:  Closing 
Date  of  Filing  of  Appeal  Papers: 
February  8, 1993 

Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
404(b)(2)(A)]. 

2.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

Other  legal  issues  may  be  disclosed  by 
the  record  when  it  is  filed;  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light 
of  the  120-day  decision  schedule  (39 
U.S.C.  404(b)(5)],  the  Commission 
reserves  the  right  to  request  of  the  Postal 
Service  memoranda  of  law  on  any 
appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request;  a  copy  shall 
be  served  on  the  petitioner.  In  a  brief  or 
motion  to  dismiss  or  affirm,  the  Postal 
Service  may  incorporate  by  reference 
any  such  memoranda  previously  filed. 
The  Commission  orders: 

(A)  The  record  in  this  appeal  shall  be 
filed  on  or  before  February  23, 1993. 

(B)  The  Secretary  shall  publish  this  . 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commission. 

Charles  L.  Clapp, 

Secretary. 

February  8, 1993  Filing  of  Petition 
February  11,1 993  Notice  and  Order  of 
Filing  of  Appeal 

March  5, 1993  Last  day  of  filing  of  petitions 
to  intervene  (see  39  CFR  3001.111(b)] 
March  15, 1993  Petitioners’  Participant 
Statement  or  Initial  Brief  (see  39  CFR 
3001.115(a)  and  (b)] 
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April  5, 1993  Postal  Service  Answering 
Brief  (see  39  CFR  3001.115(c)) 

April  20, 1993  Petitioners*  Reply  Brief 
should  Petitioners  choose  to  file  one  (see 
39  CFR  3001.115(d)] 

April  27, 1993  Deadline  for  motions  by  any 
party  requesting  oral  argument.  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to  the 
written  filings  (see  39  CFR  3001.116] 

June  8, 1993  Expiration  of  120-day 
decisional  schedule  (see  39  U.S.C. 
404(b)(5)] 

(FR  Doc.  93-3719  Filed  2-17-93;  8:45  am] 

BILLING  COO€  7715-01 -»l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-31849:  File  No.  SR-CBOE- 
93-02] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Designated  Reporting  Authorities 
for  Indexes  Underlying  Exchange 
Traded  Options 

February  10, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  13, 1991, 
the  Chicago  Board  Options  Exchange 
(“CBOE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add 
Interpretation  and  Policy  .01  to 
Exchange  Rule  24.1,  to  list  the 
designated  reporting  authorities  for  the 
various  indexes  which  underlie  index 
options  contracts  traded  on  the 
Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  incorporate  directly  into 
Exchange  rules  the  designations, 
previously  made  by  the  Exchange,  of  the 
official  reporting  authority  for  each 
index  that  underlies  an  index  options 
contract  traded  on  the  Exchange.1  The 
CBOE  proposes  to  add  this  list  of 
designated  reporting  authorities  to 
Exchange  rules  as  Interpretation  and 
Policy  .01  to  Exchange  Rule  24.1. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  in  that  it  is 
designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  index  option 
contracts,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  in  index  option 
contracts. 

(B)  Self-Regulatory  Organization  ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  is  a  stated 
practice  of  the  Exchange  with  respect  to 
the  meaning,  administration,  and 
enforcement  of  existing  Exchange  Rule 
24.1(h)  since  the  proposed  rule  change 
merely  codifies,  in  Exchange  rules, 
designations  previously  made  by  the 
Exchange.  The  proposed  rule  change 
does  not  make  any  substantive  changes 


1  Exchange  Rule  24.1(h)  defines  the  term 
"reporting  authority"  as  the  institution  of  reporting 
service  designated  by  the  Exchange  as  the  official 
source  for  calculating  and  disseminating  the  current 
value  of  the  index. 


to  Exchange  rules.  Accordingly,  the 
proposal  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  date  of  filing  of  this  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  tq  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-3715  Filed  2-17-93;  8:45  am] 

BILLING  CODE  M10-01-M 


[Release  No.  34-31827;  File  No.  SR-CBOE- 
92-40] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  the  Size  of  Orders 
Eligible  for  Entry  in  Retail  Automated 
Execution  System 

February  5, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


2 17  CFR  200.30-3(a)(12)  (1992). 
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("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE”  or 
"Exchange”),  on  December  16, 1992, 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  IB  below,  which  Items 
have  been  prepared  by  the  self* 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  add 
Interpretations  .01  and  .02  to  CBOE  Rule 
6.8  relating  to  the  operation  of  its  Retail 
Automated  Execution  System  (“RAES”) 
in  equity  options.  Interpretation  .01  will 
permit  die  CBOE  to  increase,  in  one  or 
more  classes  of  multiply-traded  equity 
options,  the  size  of  orders  eligible  for 
entry  into  RAES  to  the  extent  necessary 
to  match  the  size  of  orders  eligible  for 
entry  into  any  other  exchange’s 
automated  execution  system. 
Interpretation  .02  provides  that  bids  or 
offers  entered  into  RAES  at  prices 
inferior  to  the  current  best  bid  or  offer 
in  any  other  market  will  be  rerouted  for 
non-automated  handling. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  the  RAES  system 
more  competitive  in  its  application  to 
multiply-traded  equity  options  in 
anticipation  of  the  expansion  of 
multiple  trading.  To  accomplish  this, 
the  proposed  rule  change  would  effect 
two  modifications  to  the  rules  governing 


the  operation  of  RAES  with  respect  to 
multiply-traded  equity  options.  First, 
new  Interpretation  and  Policy  .01  to 
CBOE  Rule  6.8  authorizes  the  CBOE’s 
Equity  Floor  Procedure  Committee  to 
expand  the  size  eligibility  for  RAES 
orders  in  multiply-traded  equity  options 
to  the  extent  necessary  to  match  the  size 
of  orders  in  such  options  eligible  for 
entry  into  the  automated  execution 
system  of  other  options  markets. 
Currently,  in  accordance  with  CBOE 
Rule  6.8(e),  the  maximum  size  for  an 
equity  option  order  eligible  for  entry  in 
RAES  is  twenty  contracts. 

Proposed  Interpretation  and  Policy 
.01  authorizes  the  Equity  Floor 
Procedure  Committee  to  increase  the 
maximum  size  of  RAES-eligible  orders 
in  one  or  more  classes  of  multiply- 
traded  equity  options,  but  only  if  and  to 
the  extent  that  other  options  exchanges 
permit  such  larger-size  orders  in 
multiply-traded  equity  options  of  the 
same  class  or  classes  to  be  entered  into 
their  own  automated  execution  systems. 
This  proposed  rule  change  is  intended 
to  permit  CBOE  to  compete  for  order 
flow  in  multiply-traded  equity  options 
on  an  equal  basis  with  other  exchanges. 

Second,  new  Interpretation  and  Policy 
.02  to  Rule  6.8  revises  the  description  of 
the  operation  of  RAES  to  reflect 
proposed  system  changes  which,  when 
implemented,  will  reroute  RAES  orders 
in  multiply-traded  equity  options  and 
prevent  their  automatic  execution  at 
prices  inferior  to  prices  quoted  in  other 
markets.  Proposed  new  Interpretation 
and  Policy  .02  and  related  systems 
modifications  are  intended  to  minimize 
the  possibility  that  automatic  executions 
of  customer  orders  in  multiply-traded 
equity  options  will  take  place  in  RAES 
at  prices  inferior  to  those  quoted  in 
other  markets  ("trade-throughs”).1  The 
proposed  rule  change  provides  that 
when  a  potential  trade-through  in  RAES 
is  identified,  the  order  in  question, 
instead  of  being  automatically  executed, 
will  be  rerouted  to  the  Designated 
Primary  Market-Maker  or  Order  Book 
Official  for  that  class  of  options  for  non- 
automated  processing. 

This  rule  change  is  being  proposed  in 
conjunction  with  the  implementation  of 
systems  modifications  to  RAES  that  will 
enable  it  to  monitor  quotations  for 
multiply-traded  equity  options  in  other 
markets,  and  reroute  orders  as  described 
in  the  event  of  a  potential  trade-through. 
Interpretation  and  Policy  .02  will 
become  effective,  subject  to  Commission 
approval,  as  soon  as  these  systems 


1  The  CBOE  states  that  proposed  Interpretation 
.02  is  in  response  to  a  letter  from  Chairman  Breeden 
to  Alger  B.  Chapman.  Chairman  and  Chief 
Executive  Officer.  CBOE,  dated  June  30, 1992. 


modifications  have  been  completed, 
which  is  expected  to  take  several 
months. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  llA(a)(i)(C)  of  the  Act,  in  that  it 
vnli  assure  economically  efficient 
execution  of  securities  transactions,  the 
practicality  of  brokers  executing 
investors'  orders  in  the  best  market,  and 
fair  competition  among  exchange 
markets. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section  450  Fifth  Street  NW., 
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Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatorv 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  5. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-3716  Filed  2-17-93;  8:45  am) 
BILLING  CODE  SOIO-Ot-M 


[Release  No.  34-31850;  File  No.  SR-Amex- 
92-271 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Number  of  Consecutive 
Terms  Which  an  Exchange  Governor 
May  Serve 

February  10, 1993. 

I.  Introduction 

On  November  25, 1992,  the  American 
Stock  Exchange,  Inc.  (“Amex”  or 
“Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
(“Commission”  or  “SEC”),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act”) 1  and 
Rule  19b — 4  thereunder,  2  a  proposed 
rule  change  to  amend  Article  n,  Section 
1(e)  of  the  Amex  Constitution  to 
increase,  under  certain  circumstances, 
the  number  of  consecutive  elected  terms 
which  a  governor  may  serve  on  the 
Amex  Board  of  Governors  (“Board”).3 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31616 
(December  17, 1992),  57  FR  61130 
(December  23, 1992).  No  comments 
were  received  on  the  proposal. 


2 17  CFR  200.30-3(a)(12)  (1892). 

1 15  U.S.C.  78»(b)(l)  (1988). 

2 17  CFR  240.19b-4  (1991). 

1  On  November  25, 1992,  the  Amex  submitted 
this  proposed  rule  change.  File  No.  SR-Am ex-92- 
27,  as  a  substitute  to  a  proposed  rule  change  the 
Amex  had  submitted  to  the  Commission  on  August 

13. 1992,  also  File  No.  SR-Amex-92-27. 

Accordingly,  the  Commission  withdrew  the 
proposed  rule  change  submitted  on  August  13, 

1992,  and  replaced  it  with  the  proposal  filed  on 
November  25, 1992.  The  August  13, 1992, 
submission  is  substantially  similar  to  the  November 

25. 1992,  proposal,  except  the  latter  limits  the 
number  and  type  of  governors  who  may 
simultaneously  serve  a  third  consecutive  term,  and 
makes  members’  independent  nominations  subject 
to  the  same  requirements  placed  on  the  Nominating 
Committee  with  regard  to  nominating  a  governor  for 
a  third  consecutive  term  in  office.  See  letter  from 
Linda  Tarr.  American  Stock  Exchange,  Inc.  to  Diana 
Luka-Hopson,  Esq.,  Securities  and  Exchange 
Commission,  dated  November  24, 1991. 


n.  Description  of  the  Proposal 

Article  n,  Section  1(e)  of  the  Amex 
Constitution  currently  specifies  that  a 
governor  who  has  served  all  or  part  of 
two  consecutive  terms  shall  not  be 
eligible  for  election  again  except  after  an 
interval  of  two  years  for  a  governor  who 
is  a  member,  or  one  year  for  a  public 
governor.  Governors  are  elected  to  serve 
three  year  terms  on  the  Board.  The 
Amex  proposal  would  permit  the 
Exchange’s  Nominating  Committee 
(“Committee”)  to  nominate  an 
incumbent  governor  for  a  third  term  if 
the  Committee  members  find  that  the 
individual  has  made  an  extraordinary 
contribution  to  the  Exchange  and  the 
Committee  determines  that  such 
nomination  is  in  the  best  interest  of  the 
Exchange.  Similarly,  the  proposal 
would  permit  twenty-five  regular 
members  to  nominate  an  incumbent 
governor  for  a  third  term  in  accordance 
with  current  Amex  independent 
nomination  procedures, 4  provided  that 
the  nominating  members  determine  that 
the  individual  has  made  an 
extraordinary  contribution  to  the 
Exchange  and  that  the  nomination  is  in 
the  best  interest  of  the  Exchange. 

The  proposal,  however,  would  restrict 
the  number  of  governors  that  may  be 
nominated  for  a  third  consecutive  term, 
under  the  circumstances  described 
above,  at  each  annual  election. 
Amended  Article  n,  Section  1(e)  would 
specify  that,  at  any  one  time,  no  more 
than  four  members  of  the  Board  may 
serve  a  third  consecutive  term,  and  of 
the  four,  no  more  than  two  may  be 
public  governors  and  no  more  than  two 
may  be  members,  only  one  of  which 
may  be  a  member  who  spends  a 
substantial  part  of  his  or  her  time  on  the 
Floor  of  the  Exchange  and  one  of  which 
may  be  an  upstairs  member.11 

The  Amex  states  that  the  proposal  is 
designed  to  provide  the  Committee  and 
the  membership  with  added  flexibility 
to  assure  that  the  Exchange  is  served  by 
the  best  people  available.  The  Amex 
states  that,  although  the  current  term 


4  See  Article  HI,  Section  7(f)  of  the  Amex 
Constitution. 

1  The  Amex  Board  is  comprised  of  twenty-five 
governors — twelve  member  representatives,  twelve 
public  representatives,  and  the  Chief  Executive 
Officer  of  the  Exchange.  Of  the  twelve  member 
governors,  at  least  four  must  represent  firms  which 
do  business  involving  substantial  direct. contact 
with  public  securities  customers,  two  of  whom 
must  reside  and  have  their  principal  place  of 
business  more  than  100  miles  from  New  York  City. 
Five  member  governors  must  spend  a  substantial 
part  of  their  time  on  the  Exchange  Floor,  two  of 
whom  must  be  registered  specialists.  None  of  the 
twelve  public  governors  may  be  affiliated  with  a 
broker  or  dealer,  and  at  least  three  of  the  public 
governors  must  be  principal  executive  officers  of 
corporations  listed  on  the  Exchange.  See  Article  0 
of  the  Amex  Constitution. 


limitation  probably  does  force  a  greater 
number  of  members  to  become  involved 
in  the  governance  of  the  Exchange,  the 
current  rule  also  has  several 
disadvantages.  According  to  the 
Exchange,  the  existing  term  limitation 
may  deprive  the  Exchange  of  the 
services  of  an  effective  governor  who  is 
making  a  significant  contribution  to  the 
Board.  In  particular,  Amex  is  concerned 
that  under  current  rules,  governors  who 
have  extensive  involvement  in 
important  matters  may  be  forced  to 
leave  the  Board  while  these  matters  are 
still  pending  and  while  their  expertise 
is  still  needed.  In  support  of  its 
proposal,  the  Amex  notes  that,  white  the 
New  York  Stock  Exchange  limits 
members  of  its  Board  to  three  two-year 
terms,  the  Chicago  Board  Options 
Exchange  and  the  Philadelphia  Stock 
Exchange  have  no  Board  term 
limitations,  the  Boston  Stock  Exchange 
permits  four  two-year  terms,  and  the 
Pacific  and  Midwest  Stock  Exchanges, 
while  limiting  member  governors  to  two 
three-year  terms,  do  not  limit  public 
governor  terms.8 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b).7  Section 
6(b)(3)  of  the  Act  requires  that  the  rules 
of  an  exchange  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs  and  provide 
that  one  or  more  directors  represent 
issuers  and  investors  and  not  be 
associated  with  a  member  of  the 
exchange  or  a  broker-dealer.  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed,  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
Amex  proposal  appropriately  balances 
the  Exchange’s  competing  interests  and 
need  to  retain  certain  governors  with 
special  levels  of  expertise  on  its  Board, 
while  at  the  same  time  continuing  to 
promote  diversity  of  Board 
representation  among  the  different 
categories  of  member  firms  and  the 
public.  Specifically,  the  Commission 


*  See  generally,  Article  IV  of  the  New  York  Stock 
Exchange  Constitution,  Article  VI  of  the  Chicago 
Board  Options  Exchange  Constitution,  Article  IV  of 
the  Philadelphia  Stock  Exchange  By-Laws,  Article 
II  of  the  Boston  Stock  Exchange  Constitution, 
Article  in  of  the  Pacific  Stock  Exchange 
Constitution,  and  Article  IV  of  the  Midwest  Stock 
Exchange  Constitution. 

7 15  U.S.C.  78f(b)  (1988). 
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believes  that  by  allowing  nominations  of 
govomors  for  third  consecutive  terms 
only  when  either  the  Committee  or 
independent  nominating  members 
determine'that  the  incumbent  governor 
has  made  an  extraordinary  contribution 
to  the  Exchange  and  that  the  nomination 
is  in  the  best  interests  of  the  Exchange, 
the  proposal  will  help  to  ensure  that 
only  qualified  member  and  public 
representatives  serve  a  third  consecutive 
term  on  the  Board. 

Further,  the  Commission  believes  that 
the  proposal  should  ensure  fair 
representation  of  Exchange  members 
and  further  the  protection  of  investors 
and  the  public  interest  by  placing 
limitations  on  the  number  of  governors 
that  may  be  nominated  for  a  third 
consecutive  term  at  each  annual 
election,  thereby  ensuring  diversity  of 
interests  on  the  Amex’s  Board.  For 
example,  as  noted  above,  the  proposal 
would  allow  a  maximum  of  four 
governors  to  serve  third  consecutive 
terms  simultaneously,  and  would 
further  limit  the  number  and  type  of 
member  and  public  governors  who  may 
serve  in  those  extended  terms.  The 
Commission,  therefore,  believes  that  the 
limitations  should  help  to  ensure 
continued  diversity  of  viewpoints  on 
the  Exchange’s  Board,  while  giving  the 
Exchange  certain  flexibility  to  extend 
the  number  of  terms  of  its  Board 
members  for  sound  business  reasons. 
Finally,  the  Commission  notes  that  the 
proposal  would  not  alter  the  current 
overall  structure  or  composition 
requirements  for  the  Amex  Board.8  In 
summary,  the  Commission  believes  that 
the  current  composition  requirements  of 
the  Amex  Board,  the  proposed 
“extraordinary  contribution”  standard, 
and  the  proposed  restrictions  on  the 
number  and  representative  categories  of 
governors  who  may  serve  a  third 
consecutive  term,  should  continue  to 
result  in  an  appropriate  balance 
between  the  various  constituencies  of 
the  Amex  and  of  the^ public  on  the 
Board. 

Moreover,  Amex  members  will 
continue  to  have  the  opportunity  to  vote 
for  all  Board  members,  including  those 
nominated  for  a  third  consecutive  term. 
Accordingly,  the  Commission  believes 
that  the  proposal  is  consistent  with  the 
requirements  of  section  6(b)(3)  of  the 
Act. 

IV.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  sections 
6(b)(3)  and  6(b)(5)  of  the  Act. 


*  See  note  5,  supra. 


It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  the 
proposed  rule  change  (SR-Amex-92-27) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.10 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-3814  Filed  2-17-93;  8:45  am] 

BILUNG  CODE  SOI  0-01 -M 


[Release  No.  34-31856;  File  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Filing  and 
Order  Granting  Approval  of 
Application  for  Extension  of 
Temporary  Registration  as  a  Clearing 
Agency 

February  11, 1993. 

On  February  8, 1993,  Delta 
Government  Options  Corp.  (“Delta”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  a  request 
pursuant  to  section  19(a)  of  the 
Securities  Exchange  Act  of  1934  (“Act”) 
for  extension  of  its  registration  as  a 
clearing  agency  under  section  17A  of 
the  Act  for  a  period  of  twenty-four 
months.1  The  Commission  is  publishing 
this  notice  to  solicit  comments  from 
interested  persons  and  to  grant 
temporary  approval  of  the  application. 

On  January  12, 1993,  the  Commission 
granted  Delta’s  application  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A(b)(2)  and 
(19)(a)  of  the  Act 2  on  a  temporary  basis 
for  a  period  of  thirty-six  months.3  Due 
to  an  administrative  error  by  Delta,  a 
request  to  extend  Delta’s  registration 
was  not  made  until  after  the  January  12, 
1993,  expiration  date.  Therefore,  on 
February  8, 1993,  Delta  requested  that 
the  Commission  approve  Delta’s  request 
for  extension  of  its  registration  as  a 
clearing  agency  from  January  12, 1993, 
until  January  12, 1995.4 

As  discussed  in  detail  in  the  order 
granting  Delta’s  registration  as  a  clearing 
agency,  5  one  of  the  primary  reasons  for 
Delta’s  registration  was  to  enable  it  to 
provide  for  the  safe  and  efficient 
clearance  and  settlement  of  transactions 
involving  the  over-the-counter  (“OTC”) 
trading  of  options  on  U.S.Treasury 


*15  U.S.C.  78s(b)(2)  (1988). 

1017  CFR  200.30-3(a)(12)  (1991). 

1  Letter  from  Robert  C  Mendelson,  Partner, 
Morgan,  Lewis  k  Bockius,  to  )erry  W.  Carpenter, 
Branch  Chief,  Division  of  Market  Regulation, 
Commission  (February  8, 1993). 

2 15  U.S.C.  78q-l  (b)(2)  and  78s(a)  (1988). 

3  Securities  Exchange  Act  Release  No.  27611 
(January  12, 1990),  55  FR  1890. 

4  Supra  note  1. 

5  Supra  note  3. 


securities.  Delta  has  functioned 
effectively  in  this  capacity  as  a 
registered  clearing  agency  for  the  past 
three  years.  In  light  of  Delta’s  past 
performance  the  Commission  believes 
that  Delta  has  the  capacity  to  comply 
with  the  statutory  obligations  set  forth 
under  section  17A(b)(3)(A)  of  the  Act6 
as  the  prerequisites  for  registration  as  a 
clearing  agency.  Moreover,  to  provide 
continuity  in  the  OTC  market  for 
options  on  U.S.  Treasury  securities,  the 
Commission  believes  that  good  cause 
exists  to  grant  Delta’s  request  retroactive 
to  January  12, 1993.  Comments  received 
concerning  Delta’s  temporary 
registration  will  be  considered  in 
determining  whether  Delta  should 
receive  permanent  registration  as  a 
clearing  agency  under  section  17A(b)  of 
the  Act.7 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  horn  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Delta.  All  submissions  should 
refer  to  File  No.  SR-DGOC-600-24  and 
should  be  submitted  by  December  31* 
1994. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  granting  Delta's 
request  is  consistent  with  the  Act  and  in 
particular  with  section  17A  of  the  Act. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,8  that  Delta’s 
registration  as  a  clearing  agency  (File 
No.  SR-DGOC-600-24)  be,  and  hereby 
is,  extended  until  January  12, 1995. 

•  15  U.S.C  78q-l(bM3HA)  (1988). 

7 15  U.S.C.  78q-l(b)  (1988). 

•  15  U.S.C  785(b)(2)  (1988). 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-3812  Filed  2-17-93;  8:45  ami 

BIUJNQ  COOC  •010-01-41 


[Ret.  No.  IC-19262;  813-8014] 

American  Capital  Comstock  Fund,  Inc., 
et  al.;  Application  for  Exemption 

February  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  American  Capital  Comstock 
Fund  Inc.,  American  Capital  Corporate 
Bond  Fund,  Inc.,  American  Capital 
Emerging  Growth  Fund,  Inc.,  American 
Capital  Enterprise  Fund,  Inc.,  American 
Capital  Equity  Income  Fund,  Inc., 
American  Capital  Federal  Mortgage 
Trust,  American  Capital  Government 
Securities,  Inc.,  American  Capital 
Growth  and  Income  Fund,  Inc., 
American  Capital  Harbor  Fund,  Inc., 
American  Capital  High  Yield 
Investments,  Inc.,  American  Capital 
Municipal  Bond  Fund,  Inc.,  American 
Capital  Pace  Fund,  Inc.,  American 
Capital  Tax-Exempt  Trust,  American 
Capital  Texas  Municipal  Securities,  Inc., 
American  Capital  U.S.  Government 
Trust  for  Income,  American  Capital 
World  Portfolios  Series,  Inc.,  and  each 
portfolio  thereof,  and  any  future 
portfolios  thereof  that  will  issue 
multiple  classes  of  shares  that  are 
identical  in  all  material  respects  to  the 
classes  described  herein,  and  any  other 
open-end  management  investment 
companies  established  or  acquired  in 
the  future  that  are  in  the  same  “group 
of  investment  companies"  as  that  term 
is  defined  in  rule  lla-3  under  the  Act 
anckwhich  issue  multiple  classes  of 
shares  that  are  identical  in  all  material 
respects  to  the  classes  described  herein 
(the  “Funds”);  American  Capital 
Reserve  Fund,  Inc.  (“Reserve  Fund”), 
American  Capital  Asset  Management, 
Inc.  (the  “Adviser”);  and  American 
Capital  Marketing,  Inc.  (the 
"Distributor”). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  18(f),  18(g), 
18(i),  22(c),  and  22(d)  of  the  Act,  and 
rule  22c-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  to  amend  a  prior  order  that 


•  17  CFR  200.30-3(»)  *  2)  (1992) 


permitted  the  Funds  to  issue  two  classes 
of  shares,  impose  a  contingent  deferred 
sales  charge  ("CDSC”),  and  waive  the 
CDSC  in  certain  circumstances.  The 
amended  order  would  (a)  permit  the 
Funds  to  issue  an  unlimited  number  of 
classes  of  shares,  (b)  expand  an 
investor’s  exchange  privileges,  and  (c) 
permit  the  Funds  to  waive  the 
imposition  of  the  CDSC  in  four 
additional  circumstances. 

FILING  DATE:  The  application  was  filed 
on  July  29. 1992;  amended  and  restated 
applications  were  filed  on  September  2, 

1992,  October  28, 1992,  and  January  8, 

1993.  Applicants  have  agreed  to  file  a 
fourth  amended  and  restated 
application  during  the  notice  period,  the 
substance  of  which  is  incorporated 
herein. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.P  Washington,  DC  20549. 
Applicants,  2800  Post  Oak  Blvd., 
Houston,  Texas  77056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  existing  Funds  and 
Reserve  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Reserve  Fund 
is  a  money-market  fund  consisting  of  a 
single  class  of  shares.  The  Adviser 
provides  investment  advisory, 
administrative,  and  management 
services  to  each  of  the  Funds  and 
Reserve  Fund.  The  Distributor  acts  as 


principal  underwriter  to  each  of  the 
Funds  and  Reserve  Fund. 

2.  Under  an  order  previously  issued  to 
the  applicants  (the  “Prior  Order”),1 
certain  of  the  Funds  currently* offer 
investors  the  option  of  purchasing  either 
Class  A  shares  subject  to  a  front-end 
sales  load  or  Class  B  shares  subject  to 

a  CDSC.  For  any  given  Fund,  the  two 
classes  represent  interests  in  the  same 
portfolio  of  investments,  and  are 
identical  except  that  (a)  the  Distribution 
Fee  (defined  below)  payable  by  a  Fund 
to  the  Distributor  pursuant  to  a  rule 
12b-l  plan  is  higher  for  Class  B  shares; 
(b)  transfer  agency  costs  are  higher  for 
Class  B  shares;  (c)  Class  B  shares  will 
bear  any  other  subsequently  identified 
expenses  that  result  from  the  deferred 
sales  arrangement  and  that  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order;  (d)  the  two  classes  have 
different  exchange  privileges;  (e)  only 
Class  B  shares  have  a  conversion 
feature;  and  (f)  each  class  votes 
separately  as  a  class  with  respect  to  its 
particular  rule  12b-l  distribution  plan. 

3.  Investors  may  purchase  Class  A 
shares  at  net  asset  value  plus  a  front-end 
sales  load,  which  may  be  reduced  for 
large  volume  purchases  and  in  other 
circumstances  set  forth  in  the 
registration  statement  of  each  Fund. 
Class  A  shares  are  subject  to  a  plan  of 
distribution  adopted  pursuant  to  rule 
12b-l  providing  for  a  fee,  payable  to  the 
Distributor,  at  an  annual  rate  of  up  to 
0.25%  of  Class  A’s  average  daily  net 
assets.  (Any  payment  made  by  a  Fund 
pursuant  to  a  rule  12b-l  plan 
hereinafter  is  referred  to  as  a 
"Distribution  Fee.’’) 

4.  Investors  may  purchase  Class  B 
shares  at  net  asset  value  per  share 
without  the  imposition  of  a  sales  load  at 
the  time  of  purchase.  Each  Fund’s  Class 
B  shares  are  subject  to  a  rule  12b-l  plan 
providing  for  a  Distribution  Fee,  payable 
to  the  Distributor,  at  an  annual  rate  of 
up  to  1%  of  Class  B’s  average  daily  net 
assets.  In  addition,  an  investor’s 
proceeds  from  a  reddtnption  of  Class  B 
shares  made  within  a  specified  period 
(which  may  not  exceed  six  years)  of  his 
or  her  purchase  (the  “CDSC  Period”) 
may  be  subject  to  a  CDSC  that  is  paid 

to  the  Distributor.  Currently,  the 
percentage  varies  from  a  maximum  of 
5%  for  redemptions  made  during  the 
first  year  after  purchase  to  1%  for 
redemptions  made  during  the  fifth  year 
after  purchase  The  Prior  Order, 
however,  permits  the  Funds  to  impose 
other  schedules  with  a  lower  initial 
percentage  and  different  periods  over 


1  American  Capital  California  Tax  Exempt  Trust 
Investment  Company  Act  Release  Nos.  18324  (Sept. 
18, 1991)  (notice)  and  18370  (Oct.  17, 1991)  (ordw). 
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which  the  CDSC  is  charged  on  Class  B 
shares. 

5.  Applicants  now  propose  to  amend 
the  Prior  Order  to  allow  each  of  the 
Funds  to  create  an  unlimited  number  of 
classes  of  shares.  Applicants  refer  to  this 
proposal  as  the  “Multiple  Pricing 
System."  One  new  class  of  shares, 
designated  as  “Class  C"  shares,  will  be 
sold  either  with  or  without  a  front-end 
sales  load  and  subject,  in  either  case,  to 
a  CDSC  and  a  rule  12b-l  plan  providing 
for  a  Distribution  Fee  at  an  annual  rate 
of  up  to  1%  of  Class  C’s  average  daily 
new  assets.  An  investor’s  proceeds  from 
a  redemption  of  Class  C  shares  made 
within  the  applicable  CDSC  Period 
(expected  to  be  not  more  than  five  years) 
may  be  subject  to  a  CDSC  payable  to  the 
Distributor.  The  CDSC  is  expected  to  be 
up  to  4%  (but  may  be  higher  or  lower) 
on  shares  redeemed  during  the  first  year 
after  purchase  and  will  be  reduced  at  a 
rate  of  1%  per  year  (but  this  figure  may 
be  higher  or  lower)  over  the  applicable 
CDSC  Period,  so  that  redemptions  of 
shares  held  after  that  period  will  not  be 
subject  to  a  CDSC. 

6.  Proceeds  from  the  front-end  sales 
load  (in  the  case  of  the  Class  A  shares 
and  perhaps  Class  C  shares),  the  CDSC 
(in  the  case  of  the  Class  B  and  C  shares) 
and  the  Distribution  Fee  are  used  by  the 
Distributor  to  pay  initial  commissions 
and  ongoing  service  fees  or  trail 
commissions  to  financial  institutions, 
securities  dealers,  and  other  industry 
professionals  selling  shares  of  the 
Funds.  The  level  of  Distribution  Fees 
will  be  reviewed  quarterly  by  each 
Fund’s  Board  of  Directors  (which  term 
is  used  alSo  to  refer  to  persons  serving 
as  trustees  of  the  Funds  organized  as 
business  trusts),  and  may  be  adjusted 
periodically  to  ensure  that,  in  any  fiscal 
year,  the  amount  paid  by  the  Fund  to 
the  Distributor  does  not  exceed  the 
unreimbursed  expenses  previously 
incurred  by  the  Distributor  in  providing 
distribution-related  services. 

7.  Class  B  shares  will  convert  into 
Class  A  shares  four  to  eight  years  after 
issuance.  Class  C  shares,  if  subject  to 
conversion,  will  convert  into  Class  A 
shares  within  twelve  years  after 
issuance.  The  existence  of  a  conversion 
feature  for  additional  classes  that  may 
be  created  in  the  future  will  be 
determined  on  a  class-by-class  basis.  In 
no  event  will  shares  of  a  particular  class 
convert  into  shares  of  a  different  class 
with  a  higher  Distribution  Fee. 

8.  For  purposes  of  conversion  to  Class 
A,  all  Class  B  and  Class  C  shares  in  a 
shareholder’s  account  that  were 
purchased  through  the  reinvestment  of 
dividends  and  distributions  will  be 
considered  to  be  held  in  a  separate  sub¬ 
account.  Each  time  any  Class  B  or  Class 


C  shares  in  the  shareholder’s  account 
(other  than  those  in  the  sub-account) 
convert  to  Class  A,  an  equal  pro  rata 
portion  of  Class  B  or  Class  C  shares  in 
the  sub-account  also  will  convert  to 
Class  A. 

9.  On  a  daily  basis,  a  Fund’s 
investment  income  will  be  allocated  pro 
rata  to  each  class  on  the  basis  of  the 
relative  net  assets  of  the  respective 
classes.  All  expenses  incurred  by  a 
Fund  not  attributable  to  a  specific  class 
will  be  allocated  pro  rata  to  each  class 
on  the  basis  of  the  relative  net  assets  of 
the  respective  classes,  except  for  the 
expenses  of  the  distribution  plan  and 
incremental  transfer  agency  costs, 
which  will  be  borne  directly  by  Class  B 
and  Class  C.  Because  of  the  additional 
expenses  that  will  be  borne  solely  by 
Class  B  or  Class  C,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  B  shares  and  Class  C 
shares  are  expected  to  be  lower  than  the 
net  income  attributable  to  and  the 
dividends  payable  on  Class  A  shares. 

The  net  asset  values  per  share  of  the 
Class  A,  Class  B,  and  Class  C  shares  are 
expected  to  be  substantially  the  same. 
Under  certain  circumstances,  however, 
the  per  share  net  asset  values  of  the 
Class  B  and  Class  C  shares  may  differ 
from  the  per  share  net  asset  value  of  the 
Class  A  shares,  due  to  the  daily  expense 
accruals  of  the  distribution  and  transfer 
agency  fees  attributable  to  the  Class  B 
and  Class  C  shares  and  the  differential 
in  the  dividends  paid  on  the  three 
classes  of  shares. 

10.  From  time  to  time  the  Funds  may 
create  additional  classes  of  shares. 

These  new  classes  may  differ  from  the 
classes  specifically  described  above 
only  insofar  as  the  new  classes  (a)  may 
be  subject  to  different  Distribution  Fees; 
(b)  will  bear  different  identifying 
designations;  (c)  will  have  exclusive 
voting  rights  with  respect  to  any  rule 
12b-l  plan  adopted  exclusively  with 
respect  to  such  class,  except  as  set  forth 
in  condition  15  below;  (d)  will  have 
different  exchange  privileges,  (e)  may  be 
subject  to  incremental  transfer  agency 
costs  attributable  to  such  class,  and  (f) 
may  have  a  conversion  feature.  No  Fund 
will  be  required  to  offer  any  additional 
classes,  and  it  is  contemplated  that 
many  existing  Funds  will  choose  not  to 
create  any  new  classes. 

11.  Applicants  also  seek  to  amend  the 
Prior  Order  to  change  the  classes’ 
exchange  privileges.  Currently,  Class  A 
shares  of  a  Fund  are  exchangeable  for 
Class  A  shares  of  other  Funds  and  for 
shares  of  Reserve  Fund,  a  money  market 
fund,  upon  payment  of  the  excess  (if 
any)  of  the  sales  charge  applicable  to  the 
newly  acquired  shares  over  the  sales 
charge  previously  paid.  Class  B  shares 


of  a  Fund  are  exchangeable  only  for 
Class  B  shares  of  other  Funds.  It  is 
proposed  under  the  Multiple  Pricing 
System  that  shares  of  each  class  of  a 
Fund  be  exchangeable  not  only  for 
shares  of  the  same  class  of  other  Funds, 
but  also  for  shares  of  Reserve  Fund. 
Shares  of  Class  B  or  Class  C  would  be 
exchangeable  into  Reserve  Fund 
without  incurring  the  CDSC  that 
otherwise  would  be  due  upon 
redemption.  Such  shares  will  remain 
subject  to  the  CDSC  imposed  by  the 
original  fund  upon  their  redemption 
from  the  American  Capital  complex. 

The  CDSC  is  based  on  the  holding 
period  requirements  of  the  original  fund 
without  regard  to  the  period  during 
which  such  shares  were  held  in  Reserve 
Fund.  Reserve  Fund  shares  will  be 
exchangeable  for  either  Class  A,  Class  B, 
or  Class  C  shares  only  if  Reserve  Fund 
shares  originally  were  acquired  through 
an  exchange,  in  which  case  they  will  be 
exchangeable  only  for  the  class  of  shares 
involved  in  the  original  exchange  into 
Reserve  Fund  shares.  The  exchange 
privileges  applicable  to  the  various 
classes  will  comply  with  rule  lla-3 
under  the  Act. 

12.  Finally,  applicants  seek  to  amend 
the  Prior  Order  to  permit,  in  addition  to 
categories  described  in  the  Prior  Order, 
waiver  of  the  CDSC  on  (a)  redemptions 
made  pursuant  to  a  Fund’s  systematic 
withdrawal  plan,  but  limited  to  12% 
annually  of  the  shareholder’s  account 
balance  at  the  time  he  or  she  elects  to 
participate  in  the  plan;  (b)  redemptions 
effected  pursuant  to  a  Fund’s  right  to 
liquidate  a  shareholder’s  account  if  the 
value  of  the  shares  held  in  the  account 
is  less  than  the  designated  account  size 
described  in  the  prospectus  of  each 
Fund;  (c)  redemptions  effected  by  the 
Adviser  of  its  investment  in  a  Fund;  and 
(d)  redemptions  in  connection  with  a 
shareholder’s  exercise  of  the 
reinvestment  privilege.  Under  the 
reinvestment  privilege,  a  shareholder 
who  has  redeemed  shares  of  a  Fund  may 
reinvest  some  or  all  of  the  redemption 
proceeds  in  shares  of  the  same  Fund 
within  120  days  after  the  redemption, 
and  the  Distributor  will  credit  the 
shareholder  for  any  CDSC  paid  on  the 
redeemed  shares,  to  the  extent  the 
redemption  proceeds  are  being 
reinvested. 

Applicants’  Legal  Conclusions 

1.  Applicants  are  requesting  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  them  from  sections  18(g), 
18(f)(1),  and  18(i)  to  the  extent  the 
proposed  Multiple  Pricing  System  might 
be  deemed  (a)  to  result  in  a  "senior 
security”  within  the  meaning  of  section 
18(g),  the  issuance  and  sale  of  which  is 
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prohibited  by  section  18(f)(1),  and  (b)  to 
violate  the  equal  voting  provisions  of 
section  18(i). 

2.  The  Multiple  Pricing  System  does 
not  create  the  potential  for  the  abuses 
that  section  18  was  designed  to  redress. 

It  does  not  involve  borrowing  and  does 
not  affect  the  Funds'  existing  assets  or 
reserves.  It  will  not  increase  the 
speculative  character  of  the  Funds’ 
shares.  No  class  of  shares  will  have  a 
distribution  or  liquidation  preference 
with  respect  to  particular  assets  of  a 
Fund  and  no  class  will  be  protected  by 
any  reserve  or  other  account.  The 
Funds’  capital  structures  will  not 
induce  any  group  of  shareholders  to 
invest  in  risky  securities  and  will  not 
enable  insiders  to  manipulate  the 
expenses  and  profits  among  the  various 
classes  of  shares.  The  concerns  that 
complex  capital  structures  may  facilitate 
control  without  equity  or  other 
investment  and  may  make  it  difficult  for 
investors  to  value  Fund  shares  are  not 
present  under  the  proposed  Multiple 
Pricing  System.  Finally,  the  classes  of 
securities  that  were  present  in  the 
capital  structures  that  prompted  the  SEC 
to  recommend  the  adoption  of  section 
18  (funded  debt,  preferred  stock,  and 
convertible  securities)  are  not  present  in 
the  Multiple  Pricing  System. 

3.  Applicants  believe  that  the 
Multiple  Pricing  System  will  better 
enable  them  to  meet  the  competitive 
demands  of  today’s  financial  services 
industry.  It  will  also  benefit  investors  by 
providing  them  with  a  broader  choice  as 
to  the  method  of  purchasing  shares, 
without  requiring  the  Funds  to  incur  the 
expense  of  organizing  separate 
investment  portfolios.  To  the  extent  the 
adoption  of  the  Multiple  Pricing  System 
maintains  and  expands  the  shareholder 
base,  all  shareholders  irrespective  of 
class  will  benefit,  since  the  Fund’s 
operating  expenses  per  share  will  be 
lower  than  they  would  be  otherwise. 
Applicants  contend  that  the  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  rule  12b-l  distribution 
plans  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders. 

4.  Applicants  also  are  requesting  an 
exemption  pursuant  to  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act,  and  rule  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  the  Funds  to  assess  a  CDSC  on 
redemptions  of  certain  classes  of  shares 
and  to  waive  the  CDSC  with  respect  to 
certain  types  of  redemptions. 

5.  Applicants  believe  that  waiver  of 
the  CDSC  in  the  circumstances 
described  above  would  be  fair, 
reasonable,  and  in  the  best  interest  of 
shareholders,  and  otherwise  consistent 


with  the  standards  of  section  6(c).  Such 
waivers  will  not  harm  the  Funds  or  their 
shareholders,  or  unfairly  discriminate 
among  shareholders  or  purchasers. 

Applicants’  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  the  Funds,  and  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to:  (a)  The 
impact  of  the  respective  rule  12b-l 
distribution  plan  payments  allocated  to 
each  class  of  shareholders,  the 
incremental  transfer  agency  costs 
attributable  to  the  respective  classes 
resulting  from  the  various  distribution 
alternatives,  and  any  other  incremental 
expenses  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order,  (b)  the  fact  that  each 
class  will  vote  separately  as  a  class  with 
respect  to  its  particular  Fund’s  rule  12b- 
1  distribution  plans,  except  as  set  forth 
in  condition  15  below,  (c)  the  different 
exchange  privileges  of  the  various 
classes  of  shares,  (d)  the  fact  that  each 
class  of  shares  that  is  subject  to  a  rule 
12b-l  fee,  other  than  Class  A  shares, 
may  have  a  conversion  feature,  and  (e) 
the  designation  of  each  class  of  shares 
of  the  Funds. 

2.  The  Directors  of  a  Fund,  including 
a  majority  of  the  independent  Directors, 
shall  have  approved  the  Multiple 
Pricing  System,  and  the  amendments 
thereto,  prior  to  the  implementation  of 
the  Multiple  Pricing  System  by  the 
Fund.  The  minutes  of  the  meetings  of 
the  Directors  of  the  Funds  regarding  the 
deliberations  of  the  Directors  with 
respect  to  the  approvals  necessary  to 
implement  or  amend  the  Multiple 
Pricing  System  will  reflect  in  detail  the 
reasons  for  the  Directors’  determination 
that  the  Multiple  Pricing  System,  or  the 
amendment  thereof,  is  in  the  best 
interests  of  both  the  Funds  and  their 
respective  shareholders. 

3.  On  an  ongoing  basis,  the  Directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Funds  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  independent 
Directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Adviser  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Directors.  If 


a  conflict  arises,  the  Adviser  and  the 
Distributor  at  their  own  cost  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  The  Directors  of  the  Funds  will 
receive  quarterly  and  annual  statements 
concerning  distribution  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l,  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
distribution  expenditures  properly 
attributable  to  the  sale  of  a  particular 
class  of  shares  will  be  used  to  justify  the 
Distribution  Fee  charged  to  shareholders 
of  such  class  of  shares.  Expenditures  not 
related  to  the  sale  of  a  particular  class 
of  shares  will  not  be  presented  to  the 
Directors  to  justify  any  Distribution  Fee 
attributable  to  that  class.  The 
statements,  including  the  allocation 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
Distribution  Fee  payments  relating  to 
each  respective  class  of  shares  will  be 
borne  exclusively  by  that  class  and  any 
incremental  transfer  costs  relating  to  a 
particular  class  of  shares  will  be  borne 
exclusively  by  that  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  such 
classes  have  been  reviewed  by  an  expert 
(the  “Expert”)  who  has  rendered  a 
report  to  applicants,  which  has  been 
provided  to  the  staff  of  the  SEC,  that 
such  methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocation  are  being  made  properly.  The 
reports  of  the  Expert  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  a 
Fund  (which  each  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  SEC  staff  upon  the  written 
request  to  the  Fund  for  such  work 
papers  by  a  senior  member  of  the 
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Division  of  Investment  Management  or 
of  a  Regional  Office  of  the  SEC,  limited 
to  the  Director,  an  Associate  Director, 
the  Chief  Accountant,  the  Chief 
Financial  Analyst,  an  Assistant  Director 
and  any  Regional  Administrators  or 
Associate  and  Assistant  Administrators. 
The  initial  report  of  the  Expert  will  be 
a  “Special  Purpose”  report  on  the 
“Design  of  a  System”  and  the  ongoing 
reports  will  be  “Special  Purpose” 
reports  on  the  “Design  of  a  System  and 
Certain  Compliance  Tests”  as  defined 
and  described  in  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

7.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  among  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  of  shares  and  this  representation 
will  be  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(6)  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (6)  above.  Applicants 
will  take  immediate  corrective  measures 
if  this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

8.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  Fund  shares  may  receive 
different  compensation  for  selling  one 
particular  class  of  shares  over  another  in 
the  Fund. 

9.  The  Distributor  will  adopt 
compliance  standards  as  to  when  a 
particular  class  of  shares  may 
appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Funds  to 
agree  to  conform  to  such  standards. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the, 
duties  and  responsibilities  of  the 
Directors  of  the  Funds  with  respect  to 
the  Multiple  Pricing  System  will  be  set 
forth  in  guidelines  which  will  be 
furnished  to  the  Directors. 

11.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  load, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  each 
prospectus.  The  shareholder  reports  of 
each  Fund  will  disclose  the  respective 


expenses  and  performance  data 
applicable  to  each  class  of  shares.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  a 
particular  class  of  shares,  it  will  also 
disclose  the  expenses  and/or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds’  net  asset  values  and  public 
offering  prices  will  separately  present 
each  class  of  share. 

12.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
plans  in  reliance  on  the  exemptive 
order. 

13.  Any  class  of  shares  with  a 
conversion  feature  (“Purchase  Class”) 
will  convert  into  another  class  ("Target 
Class”)  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  Iff,  Section  26  of  the 
NASD’s  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

14.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

15.  If  a  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non¬ 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  plan,  Purchase 
Class  shares  will  stop  converting  into 
Target  Class  shares  unless  shareholders 
of  the  Purchase  Class,  voting  separately 
as  a  class,  approve  the  proposal.  The 
Directors  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
(“New  Target  Class”),  identical  in  all 


material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  Directors  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
(“New  Purchase  Class”),  identical  to 
such  existing  Purchase  Class  in  all 
material  respects  except  that  the  New 
Purchase  Class  will  convert  into  the 
New  Target  Class.  The  New  Target  Class 
and  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
the  New  Target  Class  or  New  Purchase 
Class  shall  be  borne  solely  by  the 
Adviser  and  the  Distributor.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93—3811  Filed  2-17-93;  8:45  am) 

BILLING  CODE  *010-01 -M 


[Rot.  No.  tC-19264;  812-8444] 

Fortis  Advantage  Portfolios,  Inc.,  et  a!.; 
Application  Exemption 

February  11, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act”). 

APPLICANTS:  All  current  and  future 
series  of  Fortis  Advantage  Portfolios, 
Inc.  (“Advantage”),  Fortis  Equity 
Portfolios,  Inc.,  Fortis  Fiduciary  Fund, 
Inc.  (“Fiduciary"),  Fortis  Growth  Fund, 
Inc.,  Fortis  Income  Portfolios,  Inc. 
(“Income”),  Fortis  Tax  Free  Portfolios, 
Inc.  (“Tax-Free”),  Fortis  Worldwide 
Portfolios.  Inc.,  and  all  other  registered 
open-end  investment  companies  or 
series  thereof  for  which  Fortis  Advisers, 
Inc.  (“Advisers”)  in  the  future  serves  as 
investment  adviser,  which  are  in  the 
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same  group  of  investment  companies,  as 
defined  in  rule  lla-3  under  the  Act, 
and  which  offer  their  shares  for  sale  to 
the  public  at  their  net  asset  value  per 
share  plus  a  front-end  sales  load  (the 
‘  Funds”);  Advisers;  and  Fortis 
Investors,  Inc.  (“Investors”),  the 
principal  underwriter  of  each  Fund’s 
shares. 

RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  of  the 
Act  for  an  exemption  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c)  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  that  would 
permit  them  to  impose,  and  in  certain 
circumstances  to  waive,  a  contingent 
deferred  sales  charge  (“CDSC”)  on 
redemptions  of  Fund  shares  sold  with 
no  initial  sales  charge  because  of  a 
volume  discount. 

RUNG  DATE:  The  application  was  filed 
on  January  25, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  500  Bielenberg  Drive, 
Woodbury,  Minnesota  55125. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Each  of  the  named  Funds  is  an 
open-end  management  investment 
company  registered  under  the  Act. 
Advisers  serves  as  the  investment 
adviser  for  each  Fund,  and  Investors 


serves  as  the  principal  underwriter  of 
the  shares  of  each  Fund. 

2.  Each  of  the  Funds  offers  its  shares 
to  the  public  at  net  asset  value  plus  a 
front-end  sales  charge  (“FESC”)  that 
decreases  at  specified  breakpoints  for 
large  volume  purchases.  Investor 
receives  the  FESC  with  respect  to  each 
sale  and  reallows  all  or  a  substantial 
portion  thereof  to  dealers  that  have 
entered  into  selling  agreements  with 
Investors.  Each  of  the  Funds  (other  than 
Income  and  Tax-Free)  assists  in 
financing  the  distribution  of  its  shares 
pursuant  to  a  plan  adopted  under  rule 
12b-l  under  the  Act.  Under  these  plans, 
each  such  Fund  is  authorized  to  pay 
Investors  a  distribution  fee  based  on  a 
percentage  of  the  average  daily  net 
assets  of  the  Fund. 

3.  Applicants  now  propose  to 
eliminate  the  FESC,  and  impose  a 
CDSC,  on  sales  of  shares  in  the  amount 
of  $1  million  or  more.  The  CDSC  may 
be  in  an  amount  of  up  to  1%  (the  “CDSC 
Percentage”)  and  will  be  imposed  only 
on  shares  redeemed  within  a  period  of 
up  to  24  months  after  purchase  (the 
“CDSC  Period”).  The  CDSC  Percentage 
may  be  less  than  1%  and  the  CDSC 
Period  may  be  less  than  24  months  in 
the  discretion  of  applicants.  Applicants 
may  institute  break  points  so  that  Fund 
shareholders  that  hold  shares  for  a 
specified  period  of  time  or  invest  a 
specified  amount  may  qualify  for  a 
reduction  or  a  waiver  of  the  maximum 
permitted  CDSC  Percentage. 

4.  To  calculate  the  amount  of  the 
CDSC,  the  CDSC  Percentage  will  be 
multiplied  by  the  lesser  of  the  net  asset 
value  of  shares  subject  to  the  CDSC  at 
the  time  of  purchase,  or  the  net  asset 
value  of  such  shares  at  the  time  of 
redemption.  The  CDSC  will  not  be 
applied  to  (i)  amounts  attributable  to 
increases  in  the  value  of  a  shareholder’s 
account  due  to  capital  appreciation,  (ii) 
shares  acquired  through  reinvestment  of 
income  dividends  or  capital  gain 
distributions,  or  (iii)  shares  held  for 
longer  than  the  CDSC  Period.  In 
determining  whether  the  CDSC  is 
payable  with  respect  to  any  redemption, 
it  will  be  assumed  that  shares  that  are 
not  subject  to  the  CDSC  are  redeemed 
first,  shares  subject  to  a  reduced  CDSC 
(i.e.,  a  CDSC  that  is  less  than  the  1% 
maximum,  assuming  one  or  more  break 
points  are  instituted)  are  redeemed  next 
(in  the  order  of  the  lowest  CDSC  first, 
the  next  lowest  CDSC  next,  etc.),  and 
that  other  shares  or  amounts  are  then 
redeemed  on  a  last-in,  first-redeemed 
basis. 

5.  Applicants  intend  to  waive  the 
CDSC  with  respect  to  the  following 
classes  of  purchasers:  (a)  Officers  and 
directors  of  the  Funds;  (b)  officers, 


directors,  employees,  and  sales 
representatives  of  Fortis,  Inc.  (the  parent 
company  of  Advisers  and  Investors)  and 
its  subsidiaries;  (c)  representatives  and 
employees  of  broker-dealers  having  a 
sales  agreement  with  Investors;  (d) 
spouses  and  children  under  age  21  of 
the  persons  referenced  in  clauses  (a), 

(b),  and  (c);  (e)  pension,  profit-sharing 
and  other  retirement  plans  of  the 
persons  referenced  in  clauses  (a),  (b), 
and  (c)  (this  waiver  category  will  not 
apply  to  Tax-Free);  (f)  registered 
investment  companies;  (g)  registered 
investment  advisers,  trust  companies, 
and  bank  trust  departments  exercising 
discretionary  authority  with  respect  to 
the  money  invested  in  Fund  shares. 
Applicants  further  intend  that  persons 
listed  in  clauses  (a)  and  (b),  and  spouses 
and  children  under  age  21  of  such 
persons,  may  continue  to  purchase 
shares  of  the  Funds  at  net  asset  value, 
without  the  imposition  of  the  CDSC, 
even  after  their  company  relationships 
have  ended. 

6.  Applicants  (other  than  Tax-Fee) 
intend  to  waive  the  CDSC  on  purchases 
that  are  funded  by  the  proceeds  from  the 
plans  referenced  in  clause  (e)  of  the 
preceding  paragraph  upon  the 
retirement  or  employment  termination 
of  such  persons,  or  purchases  by  such 
plans  where  the  registered 
representative  is  prohibited  for 
regulatory  reasons  for  receiving  a  sales 
commission. 

7.  Certain  of  the  Funds,  as  set  forth 
below,  intend  to  waive  the  CDSC  with 
respect  to  each  of  the  following 
additional  classes  of  purchasers: 

(a)  The  Asset  Allocation  Portfolio  of 
Advantage  will  waive  the  CDSC  for 
shares  sold  to  former  officers  and 
directors  of  Morison  Asset  Allocation 
Fund,  Inc.  and  to  officers,  directors,  and 
employees  of  Morison  Asset 
Management,  Inc.  and  its  affiliates. 

(b)  The  Government  Total  Return 
Portfolio  of  Advantage  will  waive  the 
CDSC  for  shares  sold  to  officers  and 
trustees  of  the  Olympus  Funds  Trust; 
officers,  directors,  and  employees  of 
Furman  Selz  Capital  Management,  Inc. 
and  Furman  Selz  Mager  Dietz  &  Bimey, 
Incorporated;  members  of  the  Xerox 
Employees’  Credit  Union  and  members 
of  their  immediate  family;  and  persons 
owning  shareholder  accounts  that  were 
in  existence  and  entitled  to  purchase 
shares  of  Olympus  U.S.  Government 
Plus  Fund  at  net  asset  value,  without 
the  imposition  of  a  FESC,  at  the  time 
that  such  fund’s  assets  were  acquired  by 
Advantage. 

(c)  Each  current  series  of  Advantage 
and  the  U.S.  Government  Securities 
Fund  Series  of  Income  will  waive  the 
CDSC  for  shares  sc!i  to  persons  owning 
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shareholder  accounts  of  the  applicable 
series  of  Camegie-Capiello  Trust  or 
Carnegie  Government  Securities  Trust 
that  was  acquired  by  the  corresponding 
Fortis  series  if,  at  the  time  of  such 
acquisition,  such  shareholder  accounts 
were  in  existence  and  entitled  to 
purchase  shares  of  the  applicable 
Carnegie  series  at  net  asset  value, 
without  the  imposition  of  a  FESC. 

(d)  The  U.S.  Government  Securities 
Fund  Series  of  Income  and  the  New 
York  Portfolio  Series  of  Tax-Free  will 
waive  the  CDSC  for  shares  sold  to 
persons  owning  shareholder  accounts  of 
the  applicable  series  of  The  Pathfinder 
Heritage  Funds  that  was  acquired  by  the 
corresponding  Fortis  series  if,  at  the 
time  of  such  acquisition,  such 
shareholder  accounts  were  in  existence 
and  entitled  to  purchase  shares  of  the 
applicable  Pathfinder  series  at  net  asset 
value,  without  the  imposition  of  a  FESC. 

(e)  Fiduciary  will  waive  the  CDSC  for 
shares  sold  to  persons  having  a 
Fiduciary  account  on  April  30, 1986. 

8.  Applicants  further  intend  to  waive 
the  CDSC  in  connection  with  purchases 
of  Fund  shares  funded  by  the  proceeds 
from  the  redemption  of  shares  of  any 
unrelated  open-end  investment 
company  that  charges  an  FESC, 
provided  that  such  unrelated 
investment  company  has  not  imposed 
any  deferred  sales  load,  fee,  or  other 
charge  in  connection  with  such 
redemption.  In  order  to  exercise  this 
privilege,  the  order  for  a  Fund’s  shares 
must  be  received  by  the  Fund  within  60 
days  after  the  redemption  of  shares  of 
the  unrelated  investment  company. 

Prior  to  waiving  the  CDSC  in  this 
context,  the  Funds  and  Investors  will 
take  such  steps  as  may  be  necessary  to 
determine  that  the  shareholder  had  not 
paid  a  deferred  sales  load,  fee,  or  other 
charge  in  connection  with  such 
redemption.  These  steps  include, 
without  limitation,  requiring  the 
shareholder  to  provide  a  written 
representation  that  no  deferred  sales 
load,  fee,  or  other  charge  was  imposed 
in  connection  with  the  redemption  and, 
in  addition,  either  requiring  the 
shareholder  to  provide  an  activity 
statement  that  supports  the 
shareholder’s  representation  or 
reviewing  a  copy  of  the  current 
prospectus  of  die  unrelated  investment 
company  and  determining  that  such 
company  does  not  impose  a  deferred 
sales  load,  fee,  or  other  charge  in 
connection  with  the  redemption  of  its 
shares. 

9.  Applicants  also  intend  to  waive  the 
CDSC  in  connection  with  purchases  of 
Fund  shares  funded  by  the  proceeds 
from  the  surrender  of  a  fixed  annuity 
contract  within  60  days  of  the  purchase 


of  Fund  shares,  provided  such  fixed 
annuity  contract  is  not  a  “security” 
under  the  securities  laws. 

10.  Investors  will  provide  a  pro  rata 
refund,  out  of  its  own  assets,  of  any 
CDSC  paid  in  connection  with  a 
redemption  of  any  Fund’s  shares  if, 
within  60  days  of  such  redemption,  all 
or  any  portion  of  the  redemption 
proceeds  are  reinvested  in  shares  of  one 
or  more  of  the  Funds.  A  FESC  will  not 
be  imposed  on  such  a  reinvestment, 
which  will  be  subject  to  the  same  CDSC 
and  the  same  CDSC  Period  to  which 
such  amount  was  subject  prior  to  the 
redemption. 

11.  Finally,  applicants  intend  to 
waive  the  CDSC  on  redemptions  of 
shares  in  the  event  of  the  death  of  a 
Fund  shareholder.  Applicants  will 
apply  this  waiver  to  shares  held  at  the 
time  of  death  of  either  an  individual 
shareholder  or  of  a  shareholder  who 
owns  the  shares  as  a  joint  tenant  with 
the  right  of  survivorship  or  as  a  tenant- 
in-common. 

12.  The  CDSC  will  not  be  imposed  at 
the  time  of  an  exchange  of  one  Fund’s 
shares  for  shares  of  another  Fund,  but 
the  acquired  Fund  shares  will  continue 
to  be  subject  to  the  CDSC  and  to  the 
CDSC  Period  applicable  to  the  Fund 
shares  being  exchanged  therefor. 

Applicants’  Legal  Analysis 

1.  Section  2(a)(32)  defines  a 
“redeemable  security"  as  “any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer  *  *  *  is 
entitled  (whether  absolutely  or  only  out 
of  surplus)  to  receive  approximately  his 
proportionate  share  of  the  issuer’s 
current  assets,  or  the  cash  equivalent 
thereof.”  In  addition,  section  5(a)(1) 
defines  an  “open-end  company,”  in 
relevant  part,  as  a  management 
company  that  offers  for  sale  any 
redeemable  security  of  which  it  is  the 
issuer.  Applicants  contend  that  the 
CDSC  will  in  no  way  restrict  a 
shareholder  from  receiving  his  or  her 
proportionate  share  of  the  current  net 
assets  of  any  Fund,  but  merely  will 
defer  the  deduction  of  a  sales  charge 
and  make  it  contingent  upon  an  event 
that  may  never  occur.  Nevertheless,  to 
avoid  any  question  regarding  whether 
the  CDSC  would  cause  shares  of  any 
Fund  not  to  be  “redeemable  securities,” 
thereby  jeopardizing  the  Fund’s  status 
as  an  open-end  management  company, 
applicants  seek  relief  from  section 
2(a)(32)  to  the  extent  necessary  to 
impose  the  CDSC. 

2.  Section  2(a)(35)  defines  “sales 
load”  as  “the  difference  between  the 
price  of  a  security  to  the  public  and  that 
portion  of  the  proceeds  from  its  sale 


which  is  received  and  invested  or  held 
for  investment  by  the  issuer  *  *  *.” 
Applicants  believe  that  the  CDSC  is 
consistent  with  the  intent  of  the  section 
2(a)(35)  definition  to  describe  charges 
used  to  pay  for  sales  of  an  investment 
company’s  shares.  But  for  the  timing  of 
the  imposition  of  the  charge,  the  CDSC 
clearly  would  come  within  that 
definition.  Because  the  timing  of  the 
deduction  might  be  deemed  to  take  the 
CDSC  outside  the  definition  of  sales 
charge,  however,  applicants  seek  an 
exemption  from  the  provisions  of 
section  2(a)(35)  to  the  extent  necessary 
to  implement  the  CDSC. 

3.  Section  22(c)  and  rule  22c-l 
thereunder  require  a  registered 
investment  company  issuing 
redeemable  securities  to  redeem  those 
securities  at  a  price  based  on  the  current 
net  asset  value  of  the  securities  that  is 
next  computed  after  receipt  of  the 
tender  of  the  securities  for  redemption. 
When  a  redemption  of  Fund  shares 
subject  to  the  CDSC  is  effected,  the  price 
of  the  shares  on  redemption  will  be 
based  on  their  current  net  asset  value. 
The  CDSC  merely  will  be  deducted  from 
the  redemption  proceeds  in  arriving  at 
the  shareholder’s  net  proceeds  payable 
on  redemption.  To  avoid  any  possible 
questions  about  whether  such  a 
redemption  would  be  at  a  price  based 
on  current  net  asset  value,  however, 
applicants  seek  relief  from  section  22(c) 
and  rule  22c-l  to  the  extent  necessary 
to  permit  the  implementation  of  the 
CDSC. 

4.  Section  22(d)  prohibits  an 
investment  company  registered  under 
the  Act  from  selling  its  redeemable 
securities  other  than  at  a  current  public 
offering  price  described  in  the 
company’s  prospectus.  Rule  22d-l 
exempts  a  registered  investment 
company  from  the  provisions  of  section 
22(d)  to  the  extent  necessary  to  permit 
the  sale  of  those  securities  to  particular 
classes  of  investors  or  in  various  kinds 
of  transactions  at  prices  that  reflect 
scheduled  variations  in,  or  elimination 
of,  the  sales  load.  The  requested 
exemptive  relief  would  be  consistent 
with  the  policies  underlying  rule  22d- 
1  because  each  Fund  will  fully  disclose 
the  CDSC  and  associated  waivers  in  its 
prospectus  and  Statement  of  Additional 
Information.  Applicants  seek  an 
exemption  from  section  22(d)  to  the 
extent  necessary  to  implement  the  CDSC 
and  waivers  thereof  as  described  above. 

5.  Section  6(c)  provides  in  part  that, 
upon  application,  the  SEC  may 
conditionally  exempt  any  transaction 
from  the  provisions  of  the  Act  to  the 
extent  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
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investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  exemptions  meet  the 
standards  of  section  6(c). 

Applicants’  Condition 

Applicants  agree  that  the  exemptive 
order  requested  herein  will  be  subject  to 
the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
currently  proposed  and  as  it  may  be 
reproposed,  adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-3813  Filed  2-17-93;  8:45  ami 
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[Ret-  No.  IC-19263;  No.  811-7996] 

Galaxy  VIP  Fund,  at  al.;  Application  for 
an  Order 

February  10, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Galaxy  VIP  Fund  (“VIP 
Fund”),  Fleet  Investment  Advisors,  Inc. 
(“Fleet”)  and  certain  life  insurance 
companies  and  their  separate  accounts 
investing  now  or  in  the  future  in  the  VIP 
Fund  (collectively  “Applicants”). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  1940 
Act  for  exemptions  from  the  provisions 
of  sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  any  current  or  future 
series  of  the  VIP  Fund  to  be  sold  to  and 
held  by  separate  accounts  funding 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  both 
affiliated  and  unaffiliated  life  insurance 
companies. 

FILING  DATE:  The  application  was  filed 
on  July  23, 1992.  An  amendment  to  the 
application  was  filed  on  December  14, 
1992. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  Applicants  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
March  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants:  The  Galaxy  VIP  Fund,  440 
Lincoln  Street,  Worcester, 

Massachusetts  01605-1959;  and  Fleet 
Investment  Advisors,  Inc.,  45  East 
Avenue,  Rochester,  New  York  14604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Attorney,  at 
(202)  272-2676,  or  Wendell  Faria, 

Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC’s  Public  Reference 
Branch. 

Applicants’  Representations 

1.  The  VIP  Fund  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  on  May  27, 1992.  On  July  7, 1992, 
VIP  Fund  filed  its  Notification  of 
Registration  on  Form  N-8A  under  the 
1940  Act.  The  VIP  Fund  also  filed  its 
Registration  Statement  on  Form  N-1A 
under  the  1940  Act  and  the  Securities 
Act  of  1933,  as  amended,  on  July  7, 

1992,  which  it  amended  on  September 
21, 1992  and  November  16, 1992.  The 
Registration  Statement  on  Form  N-1A 
was  declared  effective  on  November  17, 
1992. 

2.  The  VIP  Fund  currently  consists  of 
four  series  of  shares:  (1)  The  Money 
Market  Fund;  (2)  the  Equity  Fund;  (3) 
the  Asset  Allocation  Fund;  and  (4)  High 
Quality  Bond  Fund  (collectively  the 
“Funds”).  VIP  Fund’s  Board  of  Trustees 
(“Board”)  may  establish  additional 
series  of  shares  at  any  time,  each  with 
its  own  investment  objectives  and 
policies. 

3.  Shares  of  the  Funds  initially  will  be 
offered  only  to  American  Skandia  Life 
Assurance  Corporation  Variable 
Account  E,  a  separate  account  of 
American  Skandia  Life  Assurance 
Corporation  (“Skandia”),  to  serve  as  an 
investment  vehicle  for  the  Galaxy  VIP 
Annuity,  a  variable  annuity  contract 
issued  by  Skandia.  Shares  of  the  Funds 
and  of  any  future  series  of  the  VIP  Fund 


("Other  Funds”)  also  will  be  offered  *o 
separate  accounts  of  insurance 
companies  that  are  affiliated  and 
unaffiliated  with  Skandia  (together  with 
Skandia,  the  “Participating  Insurance 
Companies”).  Such  shares  will  serve  as 
investment  vehicles  for  various  types  of 
variable  insurance  contracts,  including 
variable  annuity  contracts,  single 
premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contracts,  and  flexible 
premium  variable  life  insurance 
contracts  (“Variable  Contracts"). 

4.  Fleet,  a  wholly-owned  subsidiary  of 
Fleet  Financial  Group,  Inc.,  will  serve  as 
investment  adviser  to  each  Fund.  Fleet 
is  registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  The  440  Financial  Group  of 
Worcester,  Inc.,  and  Allmerica 
Investments,  Inc.,  each  a  wholly  owned 
subsidiary  of  State  Mutual  Life 
Assurance  Company  of  America,  will 
serve  as  administrator  and  distributor, 
respectively,  of  each  Fund. 

Applicants’  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
(“Trust  Account”),  Rule  6e-2(b)(15) 
provides  partial  exemptions  from 
sections  9(a),  13(a),  15(a),  and  15(b)  of 
the  1940  Act.  The  relief  provided  by 
Rule  6e-2  is  also  available  to  a  separate 
account’s  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  Trust  Account 
(“underlying  fund”)  offers  its  shares 
“exclusively  to  veriable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  Therefore,  the  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
annuity  or  a  flexible  premium  variable 
life  insurance  separate  account  of  the 
same  company  or  of  any  affiliated  life 
insurance  company.  The  use  of  a 
common  management  investment 
company  as  the  underlying  investment 
medium  for  both  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  the  same  life  insurance  company  or 
of  any  affiliated  life  insurance  company 
is  referred  to  herein  as  “mixed 
funding." 

2.  In  addition,  the  relief  granted  by 
Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
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life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies.  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  life  insurance  separate  accounts 
of  one  insurance  company  and  separate 
accounts  funding  variable  contracts  of 
one  or  more  unaffiliated  life  insurance 
companies  is  referred  to  herein  as 
“shared  funding.” 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  Trust 
Account,  Rule  6e— 3(T)(b)(l  5)  provides 
partial  exemptions  from  sections  9(a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-3(T)  is 
also  available  to  a  separate  account’s 
investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e-3(T) 
are  available  only  where  the  Trust 
Account’s  underlying  fund  offers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company.” 
Therefore,  Rule  6e-3(T)  permits  mixed 
funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account,  subject  to  certain 
conditions.  However,  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  granted  by  Rule  6e-3(T)(b)(15)  is 
not  available  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account  that  owns  shares  of  a 
management  company  that  also  offers 
its  shares  to  separate  accounts 
(including  variable  annuity  and  flexible 
premium  and  scheduled  premium 
variable  life  insurance  separate 
accounts)  of  unaffiliated  life  insurance 
companies. 

4.  Applicants  therefore  request  that 
the  Commission,  under  its  authority  in 
section  6(c)  of  the  1940  Act,  grant  relief 
from  sections  9(a),  (13(a),  15(a)  and 
15(b)  of  the  1940  Act  and  rules  6e- 
2(b)(15)  and  6e— 3(T)(b)(15)  thereunder 
for  themselves  and  for  variable  life 
insurance  separate  accounts  of 
Participating  Life  Insurance  Companies, 
and  the  principal  underwriters  and 
depositors  of  such  separate  accounts,  to 
the  extent  necessary  to  permit  mixed 
funding  and  shared  funding. 

5.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
an  investment  adviser  to,  or  principal 
underwriter  for,  any  registered  open-end 


investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  any 
disqualification  specified  in  sections 
9(a)(1)  or  9(a)(2).  Rule  6e— 2(b)(l 5)(i)  and 
(ii)  and  Rule  6e-3(T)(b)(15)(i)  and  (ii) 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e— 2(b)(15)(i)  and  6e— 3(T)(b)(15)(i) 
permits  a  person  disqualified  under 
section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e— 2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer’s  personnel  who  are  ineligible 
pursuant  to  section  9(a)  are  participating 
in  the  management  or  administration  of 
the  fund. 

6.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e— 2(b)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
section  9(a),  in  effect,  limits  the 
monitoring  of  an  insurer’s  personnel 
that  would  otherwise  be  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the 
policy  and  purposes  of  section  9. 
Applicants  state  that  Rules  6e-2  and  6e- 
3(T)  recognize  that  it  is  not  necessary  for 
the  protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  section  9(a)  to  the  many 
individuals  in  an  insurance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  matters 
pertaining  to  an  investment  company  in 
that  organization.  Applicants  submit 
that  there  is  no  regulatory  reason  to 
apply  the  provisions  of  section  9(a)  to 
the  many  individuals  in  various 
unaffiliated  insurance  companies  (or 
affiliated  companies  of  Participating 
Insurance  Companies)  that  may  utilize  a 
Fund  or  Other  Fund  as  the  funding 
medium  for  variable  contracts. 

7.  Rules  6e-2(b)(15)(iii)  and  6o- 
3(T)(b)(15)(iii)  provide  partial 
exemptions  from  sections  13(a),  15(a), 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  “pass¬ 
through”  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contractowners  in  certain  limited 
circumstances. 

Rules  6e— 2(b)(l  5)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 


voting  instructions  of  its  contractowners 
in  connection  with  the  voting  of  shares 
of  an  underlying  fund  if  such 
instructions  would  require  such  shares 
to  be  voted  to  cause  such  companies  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  in  the  subclassification  or 
investment  objectives  of  such 
companies,  or  to  approve  or  disapprove 
any  contract  between  a  fund  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisions  of 
paragraphs  (b)(5)(i)  and  (b)(7)(ii)(A)  of 
each  Rule. 

Rules  6e— 2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
contractowners’  voting  instructions  if 
the  contractowners  initiate  any  change 
in  such  company’s  investment  policies 
or  any  principal  underwriter  or 
investment  adviser,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(5)(ii)  and 
(b)(7)(ii)  (B)  and  (C)  of  each  Rule. 

Applicants  believe  that  the  limits  on 
pass-through  voting  privileges 
contained  in  Rules  6e-2(b)(15)(iii)  and 
6e — 3(T)(b)(15)(iii)  should  continue  to 
apply  under  mixed  and  shared  funding. 

8.  Applicants  submit  that  shared 
funding  by  unaffiliated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  licensed  to  do 
business  in  several  or  all  states.  In  this 
regard,  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly,  Applicants 
submit  that  the  fact  that  different 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

9.  Applicants  state  further  that,  under 
Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15(iii),  the  rights  of  the 
insurance  company  to  disregard  the 
voting  instructions  of  its  contractowners 
does  not  raise  any  issues  different  from 
those  raised  by  the  authority  of  state 
insurance  administrators  over  separate 
accounts,  and  that  affiliation  does  not 
eliminate  the  potential,  if  any,  for 
divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contractowners.  The 
potential  for  disagreement  is  limited, 
state  Applicants,  by  the  requirements  in 
Rules  6e-2  and  6e-3(T)  that  the 
insurance  company’s  disregard  of  voting 
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instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

10.  Applicants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (a) 
Eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (b)  allowing  for  a  greater 
amount  of  assets  available  for 
investment  by  the  Funds  or  Other 
Funds,  thereby  promoting  economies  of 
scale,  permitting  greater  safety  through 
greater  diversification,  and/or  making 
the  addition  of  new  portfolios  more 
feasible;  and  (c)  encouraging  more 
insurance  companies  to  offer  variable 
contracts,  resulting  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 
Each  Fund  and  Other  Fund  will  be 
managed  to  attempt  to  achieve  its 
investment  objectives  and  not  to  favor 
or  disfavor  any  particular  Participating 
Insurance  Company  or  type  of  insurance 
product. 

11.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  separate  accounts 
organized  as  UITs  have  historically  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants  also 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

The  Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  Trustees 
of  the  Trust  ("Board”)  shall  consist  of 
persons  who  are  not  “interested 
persons,”  as  defined  by  section  2(a)(19) 
of  the  1940  Act  and  rules  thereunder 
and  as  modified  by  any  applicable 
orders  of  the  Commission,  except  that, 
if  this  condition  is  not  met  by  reason  of 
death,  disqualification,  or  bona  fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition 
shall  be  suspended:  (i)  For  a  period  of 
45  days,  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (ii)  for  a  period 
of  60  days,  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (iii)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  Board  will  monitor  the  VIP 
Fund  for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contractowners  of  all 
separate  accounts  investing  in  any  Fund 
or  Other  Fund.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 


reasons,  including:  (a)  State  insurance 
regulatory  authority  action;  (b)  a  change 
in  applicable  federal  or  state  insurance, 
tax,  or  securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no¬ 
action  or  interpretive  letter,  or  any 
similar  action  Dy  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  a  Fund  or 
Other  Fund  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  and  variable  life 
insurance  contractowners;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  contractowner 
voting  instructions. 

3.  Participating  Insurance  Companies 
and  the  investment  adviser  to  the  VIP 
Fund  will  report  any  potential  or 
existing  conflicts  to  the  Board. 
Participating  Insurance  Companies  will 
be  obligated  to  assist  the  Board  in 
carrying  out  its  responsibilities  by 
providing  the  Board  with  all 
information  reasonably  necessary  for  it 
to  consider  any  issues  raised.  This 
responsibility  includes,  but  is  not 
limited  to,  an  obligation  by  each 
Participating  Insurance  Company  to 
inform  the  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  These  responsibilities  will 
be  contractual  obligations  of  all 
Participating  Insurance  Companies 
investing  in  a  Fund  or  Other  Fund 
under  their  agreements  governing 
participation  therein,  and  such 
agreements  shall  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

4.  If  a  majority  of  the  Board,  or  a 
majority  of  the  disinterested  members  of 
the  Board,  determine  that  a  material 
irreconcilable  conflict  exists,  the 
relevant  Participating  Insurance 
Companies  shall,  at  their  expense  and  to 
the  extent  reasonably  practicable  (as 
determined  by  a  majority  of 
disinterested  members  of  the  Board), 
take  whatever  steps  necessary  to  remedy 
or  eliminate  the  irreconcilable  material 
conflict,  up  to  and  including:  (a) 
Withdrawing  the  assets  allocable  to 
some  or  all  of  the  separate  accounts 
from  a  Fund  or  Other  Fund  and 
reinvesting  such  assets  in  a  different 
investment  medium  (including  another 
fund,  if  any),  or  submitting  the  question 
whether  such  segregation  would  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  (/.e.,  annuity  contractowners,  life 
insurance  contractowners,  or  variable 
contractowners  of  one  or  more 
Participating  Insurance  Companies)  that 


votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  contractowners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participating  Insurance  Company’s 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund 
or  Other  Fund,  to  withdraw  its  separate 
account’s  investment  therein,  and  no 
charge  or  penalty  will  be  imposed  as  a 
result  of  such  withdrawal.  Tne 
responsibility  to  take  remedial  action  in 
the  event  of  a  Board  determination  of  an 
irreconcilable  material  conflict  and  to 
bear  the  cost  of  such  remedial  action 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  a  Fund  or  Other  Fund 
and  these  responsibilities  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contractowners. 

For  the  purposes  of  condition  (4),  a 
majority  of  disinterested  members  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  VIP 
Fund  or  the  investment  adviser  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
Participating  Insurance  Company  shall 
be  required  by  this  condition  (4)  to 
establish  a  new  funding  medium  for  any 
Variable  Contract  if  an  offer  to  do  so  has 
been  declined  by  a  vote  of  a  majority  of 
contractowners  materially  affected  by 
the  irreconcilable  material  conflict 

5.  The  determination  by  the  Board  of 
the  existence  of  an  irreconcilable 
material  conflict  and  its  implications 
shall  be  made  known  promptly  in 
writing  to  all  Participating  Insurance 
Companies. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass¬ 
through  voting  privileges  for  variable 
contractowners.  Accordingly,  each 
Participating  Insurance  Company  will 
vote  shares  of  each  Fund  and  Other 
Fund  held  in  its  separate  accounts  in  a 
manner  consistent  with  timely  voting 
instructions  received  from 
contractowners.  Each  Participating 
Insurance  Company  also  will  vote 
shares  of  each  Fund  and  Other  Fund 
held  in  its  separate  accounts  for  which 
no  timely  voting  instructions  from 
contractowners  are  received,  as  well  is 
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shares  its  owns,  in  the  same  proportion 
as  those  shares  for  which  voting 
instructions  are  received.  Each 
Participating  Insurance  Company  shall 
be  responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
the  Fund  or  Other  Fund  calculates 
voting  privileges  in  a  manner  consistent 
with  the  other  Participating  Insurance 
Companies.  The  obligation  to  calculate 
voting  privileges  in  a  manner  consistent 
with  all  other  separate  accounts 
investing  in  a  Fund  or  Other  Fund  shall 
be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund  or  Other 
Fund. 

7.  Each  Fund  and  Other  Fund  will 
notify  all  Participating  Insurance 
Companies  that  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

Each  Fund  ana  Other  Fund  shall 
disclose  in  its  Prospectus  that:  (a)  Its 
shares  may  be  offered  to  separate 
accounts  that  fund  both  annuity  and  life 
insurance  contracts  of  affiliated  and 
unaffiliated  Participating  Insurance 
Companies;  (b)  due  to  differences  of  tax 
treatment  or  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  the  Fund  or  Other  Fund 
might  at  some  time  be  in  conflict;  and 
(c)  the  Board  will  monitor  the  VIP  Fund 
for  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

8.  All  reports  received  by  the  Board 
regarding  potential  or  existing  conflicts, 
and  all  Board  action  with  respect  to 
determining  the  existence  of  a  conflict, 
notifying  Participating  Insurance 
Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  other  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 

3  is  adopted,  to  provide  exemptive  relief 
from  any  provision  of  the  1940  Act  or 
the  rules  thereunder  with  respect  to 
mixed  and  shared  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 
requested,  then  each  Fund  and  Other 
Fund,  and/or  the  Participating 
Insurance  Companies,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rule  6e-2  and 
Rule  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  Rules 
'  are  applicable. 

10.  The  VIP  Fund  will  comply  with 
all  provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 


purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the  VIP 
Fund),  and  in  particular  the  VIP  Fund 
either  will  provide  for  annual  meetings 
(except  insofar  as  the  Commission  may 
interpret  section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  section  16(c)  (although  the  VIP 
Fund  is  not  one  of  the  trusts  described 
in  this  section)  as  well  as  with  sections 
16(a)  and,  if  and  when  applicable, 
section  16(b).  Further,  the  VIP  Fund  will 
act  in  accordance  with  the 
Commission’s  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  The  Participating  Insurance 
Companies  and/or  the  investment 
adviser,  at  least  annually,  shall  submit 
to  the  Board  such  reports,  materials  or 
data  as  the  Board  may  reasonably 
request  so  that  it  may  fully  carry  out  the 
obligations  imposed  upon  it  by  these 
stated  conditions,  and  said  reports, 
materials,  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  Board.  The  obligations  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  to  the  Board  when  it  so  reasonably 
requests,  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreements 
governing  participation  in  each  Fund  or 
Other  Fund. 

Conclusion 

For  the  reasons  stated  above, 
Applicants  believe  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-3810  Filed  2-17-93;  8:45  am] 
boxing  cooe  mio-ai-m 


DEPARTMENT  OF  STATE 

Bureau  of  Oceana  and  International 
Environmental  and  Scientific  Affaire 

[Public  Notice  1763] 

Revised  Guidelines  for  Determining 
Comparability  of  Foreign  Programs  for 
the  Protection  of  Turtles  in  Shrimp 
Trawl  Rahing  Operations 

SUMMARY:  Section  609  of  Public  Law 
101-162  provides  that  shrimp  harvested 
with  technology  that  may  adversely 
affect  certain  sea  turtles  may  not  be 
imported  into  the  United  States  unless 
there  is  a  certification  to  Congress  by 
May  1, 1991,  and  annually  thereafter, 
that  the  harvesting  nation  has  a 
regulatory  program  and  an  incidental 
take  rate  comparable  to  that  of  the 
United  States.  This  notice  revises 
guidelines  originally  established  on 
January  10, 1991  used  by  the 
Department  of  State  in  making  that 
certification  (56  FR  1051,  January  10, 
1991). 

EFFECTIVE  DATE:  February  18, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Gibbons-Fly,  Office  of  Fisheries 
Affairs,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington,  DC  20520-7818, 

Telephone  number:  (202)  647-3940. 
SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  provides 
that  shrimp  harvested  with  technology 
that  may  adversely  affect  certain  sea 
turtles  may  not  be  imported  into  the 
United  States  unless  the  President 
certifies  to  Congress  by  May  1, 1991  and 
annually  thereafter  that  the  harvesting 
nation  has  a  regulatory  program  and  an 
incidental  take  rate  comparable  to  that 
of  the  United  States  or,  alternatively, 
that  the  fishing  environment  in  the 
harvesting  nation  does  not  pose  a  threat 
to  the  incidental  taking  of  sea  turtles. 
The  President  has  delegated  this 
authority  to  the  Secretary  of  State 
(Memorandum  of  December  19, 1990;  56 
FR  357,  January  4, 1991). 

The  Department  of  State  has 
determined  that  the  import  restriction 
does  not  apply  to  aquaculture  shrimp, 
since  the  harvesting  of  such  shrimp 
does  not  adversely  affect  sea  turtles.  The 
Department  has  also  determined  that  the 
scope  of  section  609  is  limited  to  the 
wider  Caribbean/westem  Atlantic 
region.  Section  609  refers  to  sea  turtles 
whose  conservation  is  the  subject  of 
U.S.  regulations  that  require,  among 
other  things,  that  shrimp  trawl  vessels 
fishing  in  U.S.  waters  of  the  Atlantic 
and  the  Gulf  of  Mexico  from  North 
Carolina  to  Texas  use  turtle  excluder 
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devices  (TED&)  or  reduced  tow  times  to 
reduce  the  incidental  mortality  of  sea 
turtles  in  trawl  operations.  In  passing 
section  609,  Congress  recognized  that 
these  conservation  measures  taken  by 
U.S.  shrimp  fishermen  would  be  of 
limited  effectiveness  unless  a  similar 
level  of  protection  is  afforded 
throughout  the  turtles’  migratory  range 
across  the  Gulf  of  Mexico,  Caribbean 
and  western  Atlantic  Ocean. 

It  has  been  determined  that  nations  in 
the  wider  Caribbean  and  western 
Atlantic  with  commercial  shrimp  trawl 
operations,  through  whose  waters  these 
sea  turtles  migrate,  are:  Mexico,  Belize, 
Guatemala,  Honduras,  Nicaragua,  Costa 
Rica,  Panama,  Colombia,  Venezuela, 
Trinidad  and  Tobago,  Guyana, 

Suriname,  French  Guiana,  and  Brazil. 

The  foundation  of  the  U.S.  program  is 
the  requirement  that  shrimp  trawl 
vessels  use  approved  TEDs  in  areas 
where  and  at  times  when  there  is  a 
likelihood  of  intercepting  sea  turtles. 

The  goal  of  the  program  is  to  protect  sea 
turtle  populations  from  further  decline 
by  reducing  their  incidental  mortality  in 
shrimp  trawl  operations.  Regulations 
first  published  by  the  Department  of 
Commerce  on  June  29, 1987,  and  that 
became  effective  on  May  1, 1990, 
required  U.S.  shrimpers  to  use  TEDs  at 
certain  times  in  certain  areas  where  the 
incidental  capture  of  sea  turtles  was 
believed  to  be  the  highest.  TEDS  were 
not  initially  required  on  U.S.  vessels  in 
all  areas  at  all  times. 

The  Department  of  State’s  original 
guidelines  published  on  January  10, 
1991,  were  based  on  the  U.S.  domestic 
regulations  in  effect  at  that  time  and 
established  a  similar  requirement  for 
foreign  countries  in  developing  a 
program  comparable  to  the  U.S. 
program.  The  guidelines  provided  two 
ways  to  meet  the  criteria  for  reduction 
in  incidental  taking  in  paragraph  1(A)(3). 
The  first  option  was  to  require  the  use 
of  TEDS  on  all  vessels  at  all  times.  The 
second  option  was  “to  engage  in  a 
statistically  reliable  and  verifiable 
scientific  program  to  determine  times 
and  areas  of  turtle  abundance;  to 
develop  and  assess  technologies  to 
reduce  the  impact  of  the  shrimp  trawl 
fishery  on  sea  turtles;  and  to  require  the 
use  of  fishing  technologies  and 
techniques  that  will  reduce  the 
incidental  mortality  of  sea  turtles  in  the 
shrimp  trawl  fishery  to  insignificant 
levels.” 

Under  the  second  option,  it  was 
anticipated  that  TEDs  might  not  be 
required  in  some  areas  and  times  if  it 
could  be  determined  that  the  level  of  the 
incidental  capture  in  those  areas  and 
times  did  not  warrant  their  use.  For  the 
reasons  outlined  below,  the  revised 


guidelines  contained  in  this  notice 
eliminate  the  second  option  as  a  basis 
for  certification  and  establish  clearly  the 
use  of  TEDs  in  all  areas  at  all  times  as 
the  principal,  but  not  the  only, 
requirement  for  the  mandated 
certification. 

The  primary  reason  for  the  change  in 
the  guidelines  is  to  bring  them  into  line 
with  the  U.S.  domestic  program  in  light 
of  recent  changes  in  U.S.  regulations 
which  considerably  expanded  the  TEDs 
requirement  in  the  United  States  shrimp 
fishery.  With  the  limited  exemptions 
noted  below,  beginning  January  1, 1993, 
all  U.S.  commercial  shrimp  trawl 
vessels  in  the  waters  of  the  Gulf  of 
Mexico  and  the  Atlantic  Ocean  from 
North  Carolina  to  Texas  must  use  TEDs 
at  all  times  in  all  areas. 

The  new  U.S.  regulations  provide 
some  very  limited  exemptions  to  the 
TEDs  requirement  (one  of  which  is  only 
temporary),  which  the  Department  has 
incorporated  into  the  revised  guidelines. 
The  first  exemption  is  a  temporary 
provision  for  vessels  in  inshore  waters 
(bays  and  estuaries)  pulling  a  single  net 
with  a  headrope  length  of  less  than  35 
feet  (10.7m)  and  a  footrope  length  of  less 
than  44  feet  (13.4m).  These  vessels  may 
restrict  tow  times  instead  of  using  a  TED 
until  December  1, 1994.  After  that  date, 
TED  use  will  be  mandatory. 

A  second  exemption  is  granted  for 
vessels  using  exclusively  die  following 
special  types  of  fishing  gear:  barred 
beam  trawls  and/or  roller  trawls,  wing 
nets,  skimmer  trawls,  and  pusher-head 
trawls.  Vessels  using  exclusively  these 
types  of  gear  are  not  required  to  use 
TEDs  because  the  nature  of  their 
operations  does  not  pose  a  threat  of  the 
incidental  drowning  of  sea  turtles.  With 
the  exception  of  barred  beam  or  roller 
trawls,  shrimpers  using  these  gear  types 
must  however  adhere  to  restricted  tow 
times. 

Finally,  the  TED  requirement  does  not 
apply  to  any  vessel  that  retrieves  its  nets 
exclusively  by  manual  rather  than 
mechanical  means.  This  exemption  is 
provided  because  the  lack  of  a 
mechanical  retrieval  system  necessarily 
restricts  tow  times  to  a  short  duration 
that  does  not  pose  a  threat  of  the 
incidental  drowning  of  sea  turtles.  This 
exemption  applies  only  to  those  vessels 
that  have  no  power  or  mechanical- 
advantage  trawl  retrieval  system.  Any 
vessel  that  has  on  board  any  mechanical 
device  used  to  haul  any  part  of  the  net 
aboard  does  not  qualify  for  this 
exemption  and  must  use  a  TED. 

With  these  limited  exemptions,  all 
other  vessels  in  inshore  and  offshore 
waters  must  use  TEDs  year-round.  (For 
more  information  on  the  changes  to  U.S. 
domestic  TED  regulations,  see 


Department  of  Commerce,  NOAA,  final 
rule  (50  CFR  parts  217  and  227), 
published  December  4, 1992,  in  the 
Federal  Register  (57  FR  57348).) 

The  expanded  requirement  for 
affected  foreign  countries  to  use  TEDs 
will  also  assist  the  Department  in 
reviewing  the  degree  to  which  these 
countries  implement  and  enforce  the 
TED  requirement.  Any  TED  program 
adopted  by  an  affected  country  for  the 
purpose  of  receiving  a  certification  must 
contain  enforcement  provisions  to  - 
compel  compliance  with  the  TED 
requirement.  The  expanded  TED 
requirement  will  facilitate  the 
Department’s  review  of  the  enforcement 
provisions  and  eliminate  the  need  to 
review  compliance  with  complicated 
season  and  area  requirements  and  other 
exemptions  that  might  have  been 
adopted  by  each  country. 

These  revisions  to  the  Department’s 
guidelines  also  bring  the  guidelines  in 
line  with  the  Department’s  policy  for 
the  past  several  months.  The 
Department  has  made  clear  in  its 
discussions  with  the  affected  countries 
that  modifications  to  the  U.S.  domestic 
regulations  to  require  TEDs  at  all  times 
were  likely  to  come  into  effect  in  the 
coming  months,  in  anticipation  of  this 
requirement,  the  Department  based  its 
May  1, 1992,  certifications  on  a 
commitment  from  the  affected  countries 
to  require  TEDs  on  all  vessels  by  May 
1, 1994,  and  to  have  TEDs  in  place  and 
in  use  on  a  significant  number  of  vessels 
by  May  1, 1993. 

Many  countries  affected  by  this  law 
have  argued  that  existing  data  do  not 
justify  requiring  TEDs  at  all  times  in 
areas  in  the  Caribbean  and  western 
Atlantic  and  that  there  are  times  and 
areas  where  they  are  not  needed. 
Although  information  regarding  the 
actual  level  of  incidental  capture  of  sea 
turtles  in  many  parts  of  the  Gulf  of 
Mexico,  Caribbean  and  western  Atlantic 
is  limited,  information  that  is  available 
strongly  suggests  that  turtles  are  present 
in  all  waters  where  trawling  takes  place 
and  are,  therefore,  vulnerable  to  capture 
and  mortality  in  shrimp  trawls.  While  it 
is  possible  that  turtles  may  be  not 
present  in  certain  areas  at  certain  times 
of  the  year,  there  is  currently  no  way  to 
predict  accurately  whether  and,  if  so, 
when  and  where  this  occurs. 

Therefore,  the  Department  has 
determined  that  protective  measures  for 
sea  turtles  should  be  implemented 
throughout  the  year  in  all  of  areas  of  the 
Caribbean  and  western  Atlantic.  The 
Department  will  continue  to  follow  and 
review  the  results  of  research  efforts 
and,  if  it  is  demonstrated  conclusively 
that  there  are  times  and  areas  where  sea 
turtles  are  not  present,  will  consider 
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modifying  the  certification  requirements 
for  that  particular  area.  (As  has  been  its 
practice  in  the  past,  the  Department  will 
make  any  such  decisions  after  technical 
consultations  with  the  National  Marine 
Fisheries  Service.)  However,  no  such 
areas  or  times  can  be  delineated  at  the 
present  time  and  in  the  absence  of  any 
such  data,  100  percent  TEDs  use  is  the 
standard  by  which  the  Department  will 
determine  comparability  of  foreign 
programs  with  the  U.S.  program. 

Accordingly,  the  revised  guidelines 
provide  that,  to  receive  a  certification  in 
1993,  affected  nations  must  maintain 
their  commitment  to  require  TEDs  on  all 
commercial  shrimp  trawl  vessels  by 
May  1, 1994.  In  addition,  they  must  be 
able  to  demonstrate  the  use  of  TEDs  on 
a  significant  number  of  shrimp  trawl 
vessels  by  May  1, 1993.  To  receive  a 
certification  in  1994  and  in  subsequent 
years,  affected  nations  must  require  the 
use  of  TEDs  on  all  of  their  shrimp  trawl 
vessels. 

The  revised  guidelines  retain  other 
elements  necessary  for  certification 
established  in  the  original  guidelines 
concerning  enforcement  and  scientific 
cooperation. 

I.  Regulatory  Program 

The  Department  will  assess  each 
affected  nation’s  described  regulatory 
program  for  comparability  with  the  U.S. 
program.  A  certification  will  be  made  if 
the  government  of  the  affected  nation 
provides  documentary  evidence  of  the 
adoption  of  a  program  that  is  consistent 
with  the  following  guidelines. 

In  all  cases,  the  use  of  the  term  turtle 
excluder  device,  or  TED,  refers  to  an 
approved  TED  as  defined  and  specified 
in  the  U.S.  domestic  regulations 
published  by  the  Department  of 
Commerce,  NOAA,  National  Marine 
Fisheries  Service  on  December  4, 1992 
(57  FR  57348),  the  specifications  of 
which  are  described  in  that  document 
for  each  of  the  TEDs  approved  by  the 
Department  of  Commerce  for  use  in  the 
United  States.  Design  modifications  to 
the  TED  other  than  those  permitted  in 
the  U.S.  domestic  regulations  will  mean 
that  any  TED  so  modified  is  not  an 
approved  TED  and  does  not  meet  the 
standard  of  comparability  required  for  a 
certification  under  section  609  of  P.L. 
101-162. 

A.  Required  Use  of  TEDs 

(1)  For  1993,  the  affected  nations  must 
require,  at  a  minimum,  that  TEDs  be 
installed  and  in  use  on  a  significant 
number  of  shrimp  trawl  vessels  by  May 
1, 1993  and  must  commit  to  require  that 
TEDs  be  installed  and  in  use  on  all 
commercial  shrimp  trawl  vessels  by 
May  1, 1994. 


(2)  For  1994  and  subsequent  years,  the 
affected  nations  must  require  that  all 
commercial  shrimp  trawl  vessels  use 
TEDs  at  all  times. 

(3)  Notwithstanding  subparagraphs  (1) 
and  (2).  above,  the  affected  countries 
may  allowexemptions  to  the  required 
use  of  TEDs  in  the  following  cases: 

(a)  Any  vessel  whose  nets  are 
retrieved  exclusively  by  manual  rather 
than  mechanical  means.  This  exemption 
is  not  available  to  any  vessel  on  which 
any  mechanical  device  is  used  to  haul 
aboard  any  part  of  the  net. 

(b)  Any  vessels  which  use  exclusively 
the  following  specific  gear:  Barred-beam 
trawls  or  roller  trawls,  pusher-head 
trawls,  wing  nets,  bait  shrimpers  and 
skimmer  trawls.  The  definition  of  each 
of  the  above  gear  types  is  the  same  as 
that  specified  in  U.S.  domestic 
regulations. 

(c)  Until  December  1, 1994,  any  vessel 
operating  in  inshore  waters  (bays  and 
estuaries)  and  pulling  a  single  net  with 
a  headrope  length  of  less  than  35  feet 
(10.7m)  and  a  footrope  length  of  less 
than  44  feet  (13.4m)  may,  as  an 
alternative  to  using  a  TED,  limit  tow 
times  to  no  more  than  75  minutes.  After 
December  1, 1994,  affected  nations  must 
require  the  use  of  TEDs  on  all  such 
vessels. 

B.  Enforcement — a  credible 
enforcement  effort  that  includes 


appropriate  sanctions. 

C.  Scientific  Cooperation — reasonable 


accommodation  of  requests  by  the 
United  States  for  scientific  data  and 
fisheries  data,  as  well  as  requests  for 
specific  scientific  and  technological 
cooperation. 


II.  Incidental  Take 

A.  For  1993,  if  affected  nations 
require  that  TEDs  be  installed  and  in 
use  on  a  significant  number  or 
commercial  shrimp  trawl  vessels,  it  will 
be  assumed  that  their  take  rates  are 
comparable  in  that  year. 

B.  For  1994  and  subsequent  years, 
take  rates  will  be  deemed  comparable  if 
the  affected  nations  require  that  all 
shrimp  trawl  vessels  use  TEDs  at  all 
times,  subject  to  the  exemptions 
provided  in  section  1(A)(3),  above. 


III.  Additional  Considerations 
A.  Form.  A  program  may  be  in  the 
form  of  regulations  promulgated  by  the 
government  and  having  the  force  of  law. 
If  the  nation’s  legal  system  and  industry 
structure  permit  voluntary  government- 
industry  arrangements,  then  such  an 
arrangement  may  be  acceptable  so  long 
as  there  is  a  governmental  mechanism  to 
monitor  compliance  with  the 
arrangement  and  to  impose  penalties  for 
noncompliance,  and  confirmation  that 


the  fishing  industry  is  complying  with 
the  arrangement. 

B.  Documentary  Evidence. 
Documentary  evidence  may  be  in  the 
form  of  copies  of  the  relevant  laws, 
regulations  or  decrees.  If  the  program  is 
in  the  form  of  a  government-industry 
arrangement,  then  a  copy  of  the 
arrangement  is  required.  For  1993,  if  the 
certification  relies  in  part  upon  a 
government  commitment,  documentary 
evidence  might  include  a  governmental 
decree,  diplomatic  correspondence,  or 
some  other  expression  of  the 
government’s  intentions. 

C.  Additional  Turtle  Protection 
Measures.  The  Department  recognizes 
that  sea  turtles  require  protection 
throughout  their  habitat  and  life  cycle. 

In  making  the  comparability 
determination,  the  Department  will  also 
take  into  account,  as  a  means  of  judging 
a  nation’s  commitment  to  turtle 
protection: 

(1)  Other  measures  the  nation 
undertakes  to  protect  sea  turtles, 
including  national  programs  to  protect 
nesting  beaches  and  other  habitat, 
national  enforcement  and  compliance 
programs. 

(2)  The  extent  to  which  affected 
nations  implement  and  enforce 
prohibitions  on  the  directed  take  of  sea 
turtles  and  the  retention  of  sea  turtles 
caught  incidental  to  commercial  fishing 
operations  (including  other  than  shrimp 
trawl  operations)  and  requirements  to 
resuscitate  comatose  turtles  that  are 
incidentally  caught. 

(3)  For  countries  with  commercial 
shrimp  fisheries  outside  the  wider 
Caribbean  and  western  Atlantic  region, 
the  extent  to  which  the  affected 
countries  have  initiated  efforts  to 
introduce  the  use  of  TEDs  and  other 
relevant  measures  into  commercial 
shrimp  trawl  fisheries  in  these  areas. 

D.  Consultations.  The  Department 
will  engage  in  ongoing  consultations 
with  affected  nations.  The  Department 
recognizes  that,  as  turtle  protection 
programs  develop,  additional 
information  will  be  gained  about  the 
interaction  between  turtle  populations 
and  the  shrimp  fishery  in  the  Wider 
Caribbean  Region.  These  guidelines  may 
be  revised  in  the  future  to  take  into 
consideration  that  and  other 
information. 

Classification 

As  a  matter  relating  to  the  foreign 
affairs  function,  these  guidelines  are 
exempt  from  the  notice,  comment,  and 
delayed  effectiveness  provisions  of  the 
Administrative  Procedures  Act.  This 
action  is  exempt  from  Executive  Order 
12291,  and  is  not  subject  to  the 
requirements  of  the  Regulatory 
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Flexibility  Act.  It  does  not  contain  any 
collection  of  information  requirement, 
as  defined  in  the  Paperwork  Reduction 
Act 

For  the  Secretary  of  State. 

Dated:  February  5, 1993. 

David  A.  Colson, 

Deputy  Assistant  Secretary  for  Oceans  and 
International  Environmental  and  Scientific 
Affairs. 

[FR  Doc.  93-3743  Filed  2-17-93;  8:45  am] 

BHJJNQ  CODE  4710-04-41 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 

Please  note  that  elsewhere  in  this  issue 
of  the  Federal  Register  is  a  meeting 
notice  for  the  National  Housing 
Advisory  Board  which  will  meet  in  the 
afternoon  following  the  National 
Advisory  Board  meeting. 

DATES:  The  meeting  is  scheduled  for 
Thursday,  March  4, 9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Street  NW., 
Washington,  DC  20232,  202/786-9675. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21A  (d)  of  the  Federal  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  Oversight  Board  had 
established  a  National  Advisory  Board 
and  six  Regional  Advisory  Boards  to 
advise  the  Oversight  Board  and  the 
Resolution  Trust  Corporation  (RTC)  on 
the  disposition  of  real  property  assets  of 
the  Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  chairs  of  the  six 
regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
country  between  January  14  and 
February  25, 1993.  Discussion  will  focus 
on  the  key  topics  from  the  regional 
meetings:  Local  real  estate  market 
impact,  RTC  hard-to-sell  real  estate  asset 


strategies,  appraisal  policies,  bulk  sales 
and  the  implementation  status  of 
National  Advisory  Board 
recommendations. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  February  12, 1993. 

Jill  Nevius, 

Committee  Management  Officer. 

[FR  Doc.  93-3727  Filed  2-17-93;  8:45  am] 
B1LUNQ  CODE  2222-01 -M 


National  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C  app., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Housing 
Advisory  Board.  The  meeting  is  open  to 
the  public.  Please  note  that  elsewhere  in 
this  issue  of  the  Federal  Register  is  a 
meeting  notice  for  the  National 
Advisory  Board  which  will  meet  in  the 
moming  prior  to  the  National  Housing 
Advisory  Board  meeting. 

DATES:  The  meeting  is  scheduled  for 
Thursday,  March  4,  from  1  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St.,  NW.,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer,  Thrift  Depositor  Protection 
Oversight  Board,  1777  F  Street  NW., 
Washington,  DC  20232,  202/786-9675. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  2lA(d)(2)  of  the 
Federal  Home  Loan  Bank  Act,  as 
amended  by  the  Resolution  Trust 
Corporation  (RTC)  Thrift  Depositor 
Protection  Reform  Act  of  1991,  the 
Thrift  Depositor  Protection  Oversight 
Board  has  established  a  National 
Housing  Advisory  Board  to  advise  the 
Oversight  Board  on  policies  and 
programs  related  to  the  provision  of 
affordable  housing.  The  National 
Housing  Advisory  Board  consists  of  the 
Secretary  of  the  Housing  and  Urban 
Development  and  the  chairs  of  the 
regional  advisory  boards  established 
under  section  2lA(d)(3)  of  the  Federal 
Home  Loan  Bank  Act. 


Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
briefings  from  the  Board’s  chair  and 
from  the  chairs  of  the  six  regional 
advisory  boards  on  their  respective 
meetings  held  throughout  the  country 
between  January  14,  and  February  25, 
1993.  Discussions  will  focus  on  the 
RTC’s  single-family  and  multi-family 
housing  dispositions  programs. 

Statements 

Interested  persons  may  submit,  in 
writing,  data,  information,  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  for  the  open  meeting  is 
available  on  a  first  come' first  served 
basis. 

Dated:  February  12, 1993. 

Jill  Nevius, 

Committee  Management  Officer. 

[FR  Doc.  93-3728  Filed  2-17-93;  8:45  am] 
BtUJNQ  CODE  2222-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Petition  for  Hearing  on 
Whether  Manufacturer  has  Reasonably 
met  Obligation  To  Remedy  Motor 
Vehicle  Defect 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  section 
156  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966  (the  Act)  (15 
U.S.C.  §  1416). 

Mrs.  Elaine  McCullough  petitioned 
the  agency  on  November  19, 1992,  to 
conduct  a  hearing  on  whether  National 
RV,  Inc.  (National  RV),  has  reasonably 
met  its  obligation  to  remedy  a  safety- 
related  defect  that  it  determined  to  exist 
in  approximately  8,000  micro-mini 
motorhomes  that  it  manufactured  from 
1978  through  1986.  These  vehicles  were 
built  on  model  year  1977  through  1985 
Toyota  chassis  equipped  with  rear  axles 
that  National  RV  modified  through  the 
addition  of  “aftermarket”  dual  rear 
wheels.  This  modification  placed 
increased  stress  on  the  rear  axle,  wheel 
bearings,  and  lug  studs,  which  could 
potentially  result  in  wheel  bearing 
failure  and,  in  some  instances,  axle  shaft 
failure  and  wheel  separation.  In  April 
1991,  National  RV  filed  a  defect 
information  report  with  NHTSA, 
indicating  the  manufacturer  had 
concluded  a  safety  defect  exists  in 
certain  of  these  vehicles.  In  accordance 
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with  the  Act,  National  RV  agreed  to 
notify  owners  and  remedy  this  defect. 

To  remedy  this  defect,  National  RV  is 
installing  new  rear  axles  supplied  by 
Toyota.  These  axles  are  designed  to 
accommodate  dual  rear  wheels  and  the 
forces  associated  with  motorhome  axle 
loading.  In  keeping  with  the  company’s 
obligation  under  section  154  of  the  Act 
(15  U.S.C.  §  1414),  to  provide  a  remedy 
without  charge  for  all  vehicles  first 
purchased  within  8  years  of  the  date 
that  the  defect  notification  was 
furnished  to  NHTSA,  National  RV  is 
assuming  the  costs  for  repairs  to  all  of 
its  micro-mini  motorhomes  first 
purchased  on  or  after  April  11, 1983. 
Owners  of  recalled  vehicles  first 
purchased  before  that  date  are  being 
notified  by  National  RV,  but  are  being 
charged  for  these  repairs. 

In  her  petition,  Mrs.  McCullough 
expressed  concern  that  she  had  received 
an  initial  notification  concerning  the 
defect  from  National  RV  approximately 
2  years  ago,  but  that  the  company  had 
yet  to  schedule  her  vehicle  for  repair. 
Because  NHTSA  had  received  similar 
complaints  from  other  owners  of  micro- 
mini  motorhomes  manufactured  by 
National  RV,  in  May  1992  the  agency 
commenced  an  inquiry  into  the  manner 
in  which  the  company  is  conducting  its 
safety  recall  campaign.  As  a  result  of 
that  inquiry,  and  subsequent 
negotiations  with  National  RV,  the 
company  has  agreed  to  take  steps  to 
improve  the  safety  recall  campaign. 
National  RV  will  notify  all  owners,  who 
have  contacted  National  RV  to  obtain 
the  remedy  but  whose  vehicles  have  yet 
to  be  repaired,  of  the  date  on  which 
replacement  axles  will  be  available  for 
immediate  installation  on  their  units 
and  the  location  where  the  replacement 
axle  will  be  installed.  National  RV  has 
also  agreed  to  send  a  second  recall 
notification  letter  to  all  known  owners 
of  the  recalled  vehicles  who  have  not 
responded  to  the  original  notification. 
When  a  response  is  obtained  from  these 
owners.  National  RV  will  provide  them 
with  the  date  a  replacement  axle  will  be 
available  and  the  location  for  repair. 
Additionally,  National  RV  has  informed 
NHTSA  that  it  has  increased  its  axle 
orders  from  Toyota  from  120  to  200  per 
month,  which  will  allow  National  RV  to 
provide  a  remedy  at  a  substantially 
greater  pace. 

NHTSA  notes  that  a  recall  campaign 
of  this  nature  places  substantial 
demands  on  a  small  company  such  as 
National  RV,  which  operates  in  an 
industry  that  has  experienced  low 
annual  sales  in  recent  years. 
Approximately  6  hours  of  labor  are 
required  to  install  a  replacement  axle  or 
each  vehicle  subject  to  the  recall.  Given 
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the  large  number  of  vehicles  included  in 
the  recall,  this  has  required,  and  will 
continue  to  require,  a  significant 
commitment  of  resources  by  the 
company.  If  an  order  compelling 
National  RV  to  accelerate  the  pace  of  its 
remedy  campaign  were  to  cause  the 
company  to  go  out  of  business,  as  have 
two  other  manufacturers  of  recalled 
micro-mini  motorhomes,  owners  would 
not  be  able  to  obtain  a  cost  free  remedy. 
Further,  no  company  could  ensure  that 
repairs  would  be  performed  on  the 
vehicles  manufactured  by  National  RV 
that  were  yet  to  be  remedied. 

Based  on  these  considerations  and  its 
analysis  of  all  pertinent  factors  specified 
at  49  CFR  557.6(a)  for  determining 
whether  a  hearing  under  section  156  of 
the  Act  should  be  held,  NHTSA  has 
concluded  that  no  benefit  would  be 
served  by  conducting  a  hearing  on 
whether  National  RV  has  reasonably 
met  its  obligation  to  remedy  the  defect 
that  it  determined  to  exist  in  its  micro- 
mini  motorhomes.  The  steps  taken  by 
National  RV  to  notify  owners  and 
provide  a  date  when  the  vehicle  will  be 
repaired  and  its  efforts  to  increase  the 
pace  of  the  safety  recall  indicate  that  the 
manufacturer  is  attempting  to 
reasonably  meet  its  obligation  to  remedy 
the  defect.  Accordingly,  Mrs. 
McCullough’s  petition  is  denied. 

Authority:  15  U.S.C.  1416;  49  CFR  557.6(c); 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  February  8, 1993. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

(FR  Doc.  93-3702  Filed  2-17-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  February  11, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 


OMB  Number:  1545-0819 
Regulation  ID  Number:  26  CFR  601.201 
Type  of  Review:  Extension 
Title:  Instructions  for  Requesting 
Rulings  and  Determination  Letters 
Description:  The  National  Office  issues 
ruling  letters  and  District  Directors 
issue  determination  letters  to 
taxpayers  interpreting  and  applying 
tax  laws  to  a  specific  set  of  facts.  The 
National  Office  also  issues  other  types 
of  letters.  The  procedural  regulations 
set  forth  the  instructions  for 
requesting  ruling  and  determination 
letters. 

Respondents:  Individuals  or 
households,  State  or  local 
governments.  Farms,  Businesses  or 
other  for-profit,  Federal  agencies  or 
employees.  Non-profit  institutions, 
Small  businesses  or  organizations 
Estimated  Number  of  Respondents: 
271,914 

Estimated  Burden  Hours  Per 
Respondent: 

Rogulation*  (by  group) 


A . . . ....  1  hour. 

B  .  15  minutes. 

C  .  no  longer  in  effect  due 

to  changes. 

D  .  15  minutes. 

E  - - - .............  1  hour. 

F  ..... _ _ _ ........ _ ........  1  hour. 


Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
248,496  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-3718  Filed  2-17-93;  8:45  am] 


Public  Information  Collection 
Requirements  Submitted  to  OMB  lor 
Review 

Dated:  February  10, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 


BILLING  COOC  4430-01 -M 


Federal  Register  /  VoL  58,  No.  31  /  Thursday,  February  18,  1993  /  Notices 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1038 
Form  Number :  IRS  Form  8703 
Type  of  Review:  Revision 
Title:  Rental  Residential  Project  Annual 
Certification  by  an  Operator 
Description:  Operators  of  qualified 
residential  projects  will  use  this  form 
to  certify  annually  that  their  projects 
meet  the  requirements  of  Internal 
Revenue  Code  (IRC)  section  142(d). 
Operators  are  required  to  file  this 
certification  under  section  142(d)(7). 
Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 4  hours,  4  minutes 
Learning  about  the  law  or  the  form — 
30  minutes 

Preparing  and  sending  the  form  to  the 
IRS — 35  minutes 

Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  30.960  hours 
Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  93-3717  Filed  2-17-93;  8:45  am] 
BtUJNO  COOE  4S90-O1-M 


Public  Information  Collection 
Requirement*  Submitted  to  OMB  for 
Review 

February  11, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 


Comptroller  of  the  Currency 

OMB  Number:  1557-0176 
Form  Number:  None 
Type  of  Review:  Reinstatement 
Title:  Record  and  Disclosure 
Requirements — F  ed  Regs  B,  C,  E,  M 
and  Z 

Description:  Burden  was  allocated  to 
OCC  by  OMB.  This  burden  is 
attributable  to  Fed  Regs  B  (Equal 
Credit  Opportunity),  C  (Home 
Mortgage  Disclosure),  E  (Electronic 
Funds  Transfer),  M  (Consumer 
Leasing),  and  Z  (Truth-in-Lending) 
Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations 

Estimated  Number  of  Recordkeepers: 
3,650 

Estimated  Burden  Hours  Per 
Respondent:  1,558  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 
5,842,600  hours 

Clearance  Officer:  John  Ference,  (202) 
874—4697,  Comptroller  of  the 
Currency,  250  E  Street,  SW., 
Washington,  DC  20219. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  93-3783  Filed  2-17-93;  8:45  ami 
BtLUNG  COOE  4S10-S3-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  11, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0731 
Regulation  ID  Number;  PS-1-63  NPRM, 
PS-259-82  TEMP  and  PS-262-82 
NPRM 

Type  of  Review:  Extension 
Title:  Certain  Elections  Under  the 
Subchapter  S  Revision  Act  of  1982 


(PS-1-83  NPRM)  Certain  Elections 
Under  the  Subchapter  S  Revision  Act 
of  1982  (PS— 259-62  TEMP)  Definition 
of  S  Corporations  (PS-262-82  NPRM) 
Description:  The  regulations  provide  the 
procedures  and  the  statements  to  be 
filed  by  certain  individuals  for 
making  the  election  under  section 
1361(d)(2),  the  refusal  to  consent  to 
that  election,  or  the  revocation  of  that 
election.  The  statements  required  to 
be  filed  would  be  used  to  verify  that 
taxpayers  are  complying  with 
requirements  imposed  by  Congress. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 

1,250 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 
Frequency  of  Response:  Other  (non¬ 
recurring) 

Estimated  Total  Reporting  Burden: 

1,252  hours 

OMB  Number  1545-0865 
Form  Number:  IRS  Form  8264 
Type  of  Review:  Revision 
Title:  Application  for  Registration  of  a 
Tax  Shelter 

Description:  Organizers  of  certain  tax 
shelters  are  required  to  register  them 
with  the  IRS  using  Form  8264.  (Other 
persons  may  have  to  register  the  tax 
shelter  if  the  organizer  doesn't.)  We 
use  the  information  to  give  the  tax 
shelter  a  registration  number.  Sellers 
of  interests  in  the  tax  shelter  furnish 
the  number  of  investors  who  report 
the  number  of  their  tax  returns. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Small  business  or  organizations 
Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 33  hours,  14  minutes 
Learning  about  the  law  or  the  form — 

2  hours,  35  minutes 
Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS — 3 
hours,  14  minutes 

Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/Recording 
Burden:  39,060  hours 
Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Manapunent  Officer. 
(FR  Doc  93-3784  Filed  2-17-93;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Public  and  Private  Non-Profit 
Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities 

Freedom  Support  Act— Secondary 
School  Exchange  Initiative  for 
Washington  DC  Enhancement  Program 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice— request  for  proposals. 

SUMMARY:  The  United  States  Information 
Agency  (USLA)  invites  applications  from 
non-profit  U.S.  educational,  cultural, 
and  other  institutions  to  provide  a 
Washington  DC  enhancement  program 
for  the  Academic  Year  Program 
participants  of  the  Secondary  School 
Exchange  Initiative  with  the  Newly 
Independent  States  (NIS),  as  authorized 
by  the  Freedom  Support  Act. 
Approximately  $600,000  is  available  for 
this  activity.  Requests  for  proposals  in 
support  of  other  programs  sponsored 
under  the  Freedom  Support  Act  have 
been  published  separately. 

OATES:  Deadline  for  proposals:  All 
copies  of  proposals  for  grants  under  this 
request  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington  DC  time  on  Friday,  April  2, 
1993.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  April  2  but  received  at 
a  later  date.  It  is  the  responsibility  of 
each  grant  applicant  to  ensure  that  its 
proposal  is  received  by  the  above 
deadlines.  Grant  funding  should  be 
available  after  July  1, 1993. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  in 
the  format  described  in  the  Bureau’s 
application  package  and  mailed  to:  U.S. 
Information  Agency,  Ref:  FY-93-13, 
F.S.A.-Washington  DC  Enhancement 
Program,  Office  of  Grants  Management, 
E/XE,  301  4th  Street  SW.,  room  336, 
Washington,  DC  20547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/ institutions 
should  contact  David  Dallas,  Division 
for  the  Secondary  School  Initiative,  E/ 
PY,  room  357,  (202)  619-6299;  FAX 
(202)  619-5311,  to  request  detailed 
application  packets,  which  include 
award  criteria  additional  to  this 
announcement,  all  necessary  forms,  and 
guidelines  for  preparing  proposals, 
including  specific  budget  preparation 
information. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau’s  authorizing  legislation. 


programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Overall  authority  for  these  exchanges 
is  contained  in  the  Freedom  Support 
Act  (Pub.  L.  102-391). 

Overview 

Grant  funding  is  intended  to  provide 
a  program  in  Washington,  DC  on  the 
American  political  system  for  high 
school  students  from  the  Newly 
Independent  States  (NIS)  of  the  former 
Soviet  Union  attending  school  in  the 
United  States  during  academic  year 
1993-94.  The  Washington  program 
should  enable  the  students  to  learn 
about  the  federal  system,  observe 
institutions  of  government,  hear  about 
and  discuss  issues  on  the  federal 
agenda,  and  interact  with  government 
officials.  The  program  should  also 
address  the  principles  of  the 
Constitution  and  the  history  of 
federalism. 

The  number  of  students  to  be  served 
is  1,200.  Programming  for  students 
placed  in  communities  east  of  the 
Mississippi  River  (approximately  600) 
will  take  place  between  January  15  and 
February  28, 1994.  Programming  for 
students  placed  west  of  the  Mississippi 
(approximately  600)  will  take  place 
between  June  1  and  July  15, 1994, 
immediately  prior  to  their  departure  for 
their  home  countries. 

The  program  should  be  arranged  for 
five  days  and  four  nights,  including 
arrival  and  departure.  Students  will  be 
assigned  to  participate  in  groups  of 
approximately  one  hundred  at  a  time. 
USLA  will  confirm  actual  numbers  of 
students  and  groups  6  months  in 
advance  of  their  program. 

Guidelines 

Proposals  must  effectively  describe 
the  organization’s  ability  to  accomplish 
the  following  essential  components  of 
the  program: 

Provide  a  Washington,  IX} 
enhancement  program  as  described 
above  during  the  time  slots 
indicated. 

Provide  housing  and  meals  for  the 
students  throughout  the  program. 

Provide  ground  transportation  for 
students  as  part  of  the  program, 
including  to  and  from  airports  in 
the  area. 

Provide  opportunities  to  attend 
cultural  events  and  visit  museums 
and  monuments. 

Coordinate  with  placement 
organizations  (those  responsible  for 
supervising  the  students  during 
their  stay  in  the  US)  for  domestic 


travel  arrangements. 

Coordinate  with  recruitment/selection 
organizations  (which  are 
responsible  for  international  travel) 
to  coordinate  travel  for  those 
students  returning  to  their  home 
countries  following  the  Washington 
program. 

Coordinate  with  USIA’s  Division  for 
the  Secondary  School  Initiative  fE / 
PY)  and  Congressional  Liaison 
Office  (CL)  in  arranging 
Congressional  meetings. 

Provide  staff  to  assist  in  case  of 
medical  emergencies. 

Provide  a  mechanism  for  evaluation 
of  the  program  in  terms  of  its 
impact  on  the  students  and  its 
success  in  fulfilling  the  objectives. 

Budget 

Organizations  may  bid  on  arranging  a 
program  for  all  of  the  1200  students  or 
a  part  of  total.  One  or  more  grants  will 
be  awarded  for  this  activity.  Participant 
travel  to  and  from  Washington  is  not 
covered  by  this  grant. 

It  is  anticipated  that  the  total  costs  of 
the  Washington,  DC  Enhancement 
program  will  average  $500  per  NIS 
participant  for  a  five-day/four-night 
program.  The  organization  must  submit 
a  comprehensive  line  item  budget. 
Details  are  available  in  the  application 
packet. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USLA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  appropriate 
geographic  area  office,  and  the  budget 
and  contract  offices.  Proposals  may  also 
be  reviewed  by  the  Agency’s  Office  of 
the  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  of  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  the  Agency’s 
Office  of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  the  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  rigor  and  relevance  to 
Agency  mission  and  adherence  to  the 
criteria  and  conditions  described  above. 
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2.  Reasonable,  Feasible,  and  Flexible 
Objectives 

Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program’s  objectives  and  plan. 

3.  Cost  Effectiveness 

The  overhead  and  administrative 
components  of  grants,  as  well  as  salaries 
and  honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  minimize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

4.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project’s  goals. 


5.  Institution’s  Track  Record/ Ability 

Proposals  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA’s  Office  of 
Contracts  (M/KG).  The  Agency  will 
consider  the  past  performance  of  prior 
grantees  and  the  demonstrated  potential 
new  applicants. 

6.  Evaluation  Plan 

Proposals  should  provide  a  plan  for 
evaluation  by  the  grantee  institution. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 


language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  folly 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
June  30, 1993.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  February  10, 1993. 

Berry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 

[FR  Doc.  93-3589  Filed  2-16-93;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
date  and  time:  Tuesday  February  23. 
1993  at  10  a.m 

PLACE:  999  F  Street  NW  .  Washington. 

DC 

STATUS:  This  meeting  will  be  closed  to 
the  public 

ITEMS  TO  BE  DlSCUSSEO: 

Compliant  *■  matters  pursuant  to  2  U  S  C 
*437g 

Audits  conducted  pursuant  to  2  U.S.C. 

I) 437g.  §  438lb>.  and  Title  26  U.S.C 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration, 
internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

OATE  AND  TIME:  Thursday.  February  25. 
1993  at  2  p.m 

PLACE:  999  E  Street  NW  ,  Washington, 
DC  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 
public 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Title  26  Certification  Matters 
Proposed  Final  Repayment  Determination 
and  Statement  of  Reasons — Governor 
Michael  S.  Dukakis  and  the  Dukakis  for 
President  Committee,  Inc. 

Advisory  Opinion  1993-2:  Mr.  Robert  F. 
Bauer  on  behalf  of  the  Democratic 
Senatorial  Campaign  Committee. 

Voting  Age  Population  (VAP)  Figures  for  the 
1993  Texas  Senate  Special  Election 
(Continued  from  the  meeting  of  February  4, 
1993). 

Petition  for  Rulemaking  Piled  by  Citizens 
Against  David  Duke. 

Notice  of  Proposed  Rulemaking  on 
Amendments  to  the  Multicandidate 
Committee  Rules. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  21&-4155. 

Delores  Hardy, 

Administrative  Assistant. 

1FR  Doc.  93-3978  Filed  2-16-93;  3:08  pm) 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  1:30  p.m.,  Wednesday, 
February  24, 1993 


PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  NW.,  Washington,  DC 
20456. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  by  Steel  Works  Community 
Federal  Credit  Union,  Weirton,  West 
Virginia,  for  a  Community  Charter 
Expansion. 

3.  Request  for  Assistance  to  Foreign  Credit 
Unions. 

4.  Proposed  Rule:  Amendment  to  Part  711, 
NCUA’s  Rules  and  Regulations,  Management 
Official  Interlocks. 

5.  Semiannual  Agenda  of  Regulations. 

Time  AND  DATE:  9:30  a.m.,  Wednesday, 
February  24, 1993. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street  NW.,  Washington,  DC 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Request  by  Credit  Unions  for  Waivers 
from  Part  704,  NCUA’s  Rules  and 
Regulations.  Closed  pursuant  to  exemption 
(8). 

3.  Requests  by  Credit  Unions  for  NCUS1F 
Share  Insurance.  Closed  pursuant  to 
exemption  (8). 

4.  Policy  Determination  under  Section  208 
of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (8),  (9)(A)(ii),  and 
(9)(B). 

5.  Administrative  Action  under  Part  709, 
NCUA’s  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 

6.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5),  (7),  (8),  (9)(A)(ii), 
(9)(B),  and  (10). 

7.  Administrative  Action  under  Part  745, 
NCUA’s  Rules  and  Regulations.  Closed 
pursuant  to  exemptions  (6)  and  (8). 

8.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 

RECESS:  12  p.m. 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  93-3957  Filed  2-16-93;  2:00  p.m.l 
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NUCLEAR  REGULATORY  COMMISSION 


DATE:  Weeks  of  February  15,  22,  March 
1.  and  8, 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  15 

Thursday,  February  18 
10:00  a.m. 

Briefing  by  Executive  Branch  (Closed — Ex. 
1) 

Friday,  February  19 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Status  of  Issues  and  Approach 
to  GEIS  Rulemaking  for  Part  51  (Public 
Meeting) 

(Contact:  Donald  Cleary,  301-492-3936) 
4:00  p.m. 

Briefing  on  Investigative  Matters  (Closed — 
Ex.  5  &  7) 

Week  of  February  22— Tentative 

Monday,  February  22 
9:00  a.m. 

Briefing  by  Advisory  Committee  on 
Medical  Uses  Of  Isotopes  (Public 
Meeting) 

(Contact:  John  Glenn.  301-504-3415) 

Friday,  February  26 
9:00  a.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 

(Contact:  Richard  Major,  301-492-8109) 
10:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Status  of  Nuclear  Safety  Issues 
in  Eastern  Europe  and  Former  Soviet 
Union  (Public  Meeting) 

(Contact:  Michael  Congdon,  301-504- 
2744) 

Week  of  March  1 — Tentative 

Tuesday,  March  2 
2:00  p.m. 

Briefing  on  NRC  Financial  Management 
Matters  (Public  Meeting) 

(Contact:  Ron  Scroggins,  301-492-4750) 

Wednesday,  March  3 
10:00  a.m. 

Briefing  by  NARUC  on  Issues  Associated 
with  Nuclear  Power  Plant  Operations 
and  HLW  Programs  (Public  Meeting) 
(Contact:  Spiros  Droggitis,  301-504-2367) 
11:30  a.m. 
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Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Activities  of  Nuclear  Waste 
Technical  Review  Board  (Public 
Meeting) 

(Contact:  Seth  Coplan,  301-504-1850) 

3:30  p.m. 

Discussion  of  Internal  Management  Issues 
(Closed — Ex.  2) 

Thursday,  March  4 
2:00  p.m. 

Briefing  on  License  Renewal  Issues  (Public 
Meeting) 

(Contact:  William  Travers,  301-504-1117) 
Friday,  March  5 
10:00  a.m. 

Briefing  by  Executive  Branch  (Closed — Ex. 
1) 

Week  of  March  8 — Tentative 

Monday,  March  8 
2:30  p.m. 


Discussion  of  NRC  Policy  Options 
Concerning  Nuclear  Safety  Issues  in 
Eastern  Europe  and  Former  Soviet  Union 
(Public  Meeting) 

(Contact:  Michael  Congdon,  301-504- 
2744) 

Tuesday,  March  9 
10:00  a.m. 

Briefing  on  Activities  of  the  Center  for 
Nuclear  Waste  Regulatory  Analysis 
(CNWRA)  (Public  Meeting) 

(Contact:  Malcolm  Knapp,  301-504-3324) 
11:00  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Proposed  Rulemaking  for 
Preparation  and  Use  of 
Radiopharmaceuticals  (Public  Meeting) 

(Contact:  Anthony  Tse,  301-492-3797) 

ADDITIONAL  INFORMATION:  Affirmation  of 
“Final  Amendments  to  10  CFR  Part  61, 
'Licensing  Requirements  for  Land 


Disposal  of  Radioactive  Waste”’  (Public 
Meeting)  scheduled  for  February  9  was 
postponed. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETING  CALL: 

(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  Hill  (301)  504-1661. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-3886  Filed  2-16-93: 10:21  ami 
BIUJNG  CODE  7590-01 -M 
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Thursday 
February  18,  1993 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  280 

Underground  Storage  Tanks  Containing 
Petroleum;  Financial  Responsibility 
Requirements;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  280 

[FRL-4 128-9] 

RIN  2050-AC67 

Underground  Storage  Tanks 
Containing  Petroleum;  Financial 
Responsibility  Requirements 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  or  the  Agency)  is 
promulgating  financial  responsibility 
requirements  applicable  to  local 
governmental  owners  and  operators  of 
underground  storage  tanks  containing 
petroleum.  EPA  promulgates  these 
requirements  under  the  authority  of 
section  9003  (c)  and  (d)  of  the  Resource 
Conservation  and  Recovery  Act  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA) 
and  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
This  rule  establishes  four  alternative 
mechanisms  for  use  by  local 
governments  to  demonstrate  financial 
responsibility  for  taking  corrective 
action  and  compensating  third  parties 
for  bodily  injury  and  property  damage 
caused  by  sudden  and  nonsudden 
accidental  underground  storage  tank 
releases.  The  Agency  is  adding  these 
local  governmental  financial  assurance 
mechanisms  to  the  existing  mechanisms 
contained  in  the  financial  responsibility 
rule  promulgated  October  26, 1988. 
These  additional  mechanisms  will  allow 
a  greater  number  of  local  governmental 
entities  to  comply  with  the  financial 
assurance  requirements  and  will  result 
in  a  net  cost  savings  to  local 
governments  estimated  at  approximately 
$32  million  over  a  ten  year  period. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  March  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  at  (800)  424- 
9346  (toll  free)  or  (703)  412-9810  in 
Virginia,  or  Sammy  Ng  in  EPA’s  Office 
of  Underground  Storage  Tanks  at  (703) 
308-8882. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today’s  preamble  are  listed 
in  the  following  outline: 

I.  Authority 
n.  Background 

A.  Legislative  and  Regulatory 
Overview 

1.  RCRA  Subtitle  I 

2.  October  26, 1988  Rule 

3.  Discussion  of  the  Financial 


Responsibility  Requirements  for 
Governments  in  the  October  26, 

1988  Rule 

4.  The  Proposed  Rule 

B.  Key  Provisions  in  Today’s  Rule 

C.  Rationale  for  Agency’s  Approach 

D.  Description  of  the  Regulated 
Community 

III.  Section-by-Section  Analysis 

A.  Applicability 

B.  Definition  of  Terms 

1.  Bond  Ratings 

2.  Investment  Grade  Bonds 

3.  General  Obligation  Bonds 

4.  Revenue  Bonds 

5.  Substantial  Governmental 
Relationship 

C.  Amount  and  Scope 

IV.  New  Mechanisms  for  Demonstrating 
Financial  Responsibility 

A.  Description  of  Mechanisms 

1.  Bond  Rating  Test 

2.  Local  Government  Financial  Test 
(§280.105) 

3.  Governmental  Guarantee 
(§280.106) 

4.  Maintenance  of  a  Fund  Balance 
(§  280.107) 

5.  Combinations  of  Mechanisms 

B.  Reporting  by  Owner  or  Operator 

C.  Recordkeeping 

D.  Bankruptcy  or  Other  Incapacity  of 
the  Owner  or  Operator 

V.  Economic  Impact  Analysis 

A.  Economic  Impact  Analysis 

1.  Compliance  with  Executive  Order 
12291 

2.  The  Affected  Community 

3.  Assumptions  and  Methodology 
Used  in  the  EIA 

4.  Cost  Impacts 

5.  Environmental  Impacts 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VI.  Supporting  Documents 

I.  Authority 

These  regulations  are  issued  under 
the  authority  of  sections  2002,  9001, 
9002,  9003,  9004,  9005,  9006,  9007,  and 
9009  of  the  Solid  Waste  Disposal  Act,  as 
amended.  The  principal  amendments  to 
this  Act  have  been  under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (Pub.  L.  98-616) 
and  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (Pub.  L.  99- 
499)  (42  U.S.C.  6912,  6991,  6991a, 

6991b,  6991c,  6991d,  6991e,  6991f,  and 
699lh). 

II.  Background 

This  section  provides  the  legislative 
and  regulatory  background  for  this  rule 
and  summarizes  today’s  additional 
mechanisms  for  financial  responsibility 
for  local  government  entities. 


A.  Legislative  and  Regulatory  Overview 

This  section  discusses  the  statutory 
authority  for  financial  responsibility 
regulations  for  UST  owners  and 
operators,  the  provisions  of  the  financial 
responsibility  regulations  promulgated 
on  October  26, 1988  and  the  scope  of 
the  financial  responsibility  regulations 
being  promulgated  today. 

1.  RCRA  Subtitle  I 

The  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  extended 
and  strengthened  the  provisions  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  HSWA  added  Subtitle  I  to 
RCRA,  establishing  provisions  for  the 
development  and  implementation  of  a 
regulatory  program  for  underground 
storage  tanks  (USTs)  containing  certain 
substances,  including  petroleum  and 
other  regulated  substances  (such  non- 

etroleum  regulated  substances  are 

ereinafter  referred  to  as  “hazardous 
substances’’).  Section  9003(a)  of  Subtitle 
I  requires  the  EPA  Administrator  to 
promulgate  requirements  for  release 
detection,  prevention,  and  correction  as 
necessary  to  protect  human  health  and 
the  environment.  These  technical 
standards  were  promulgated  at  53  FR 
37082  (September  23, 1988). 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
amended  sections  9003  (c)  and  (d)  of 
Subtitle  I  to  mandate  that  the  Agency 
establish  financial  responsibility 
requirements  for  UST  owners  and 
operators  to  assure  the  costs  of 
corrective  action  and  third-party 
liability  caused  by  sudden  and' 
nonsudden  accidental  releases  from 
USTs.  SARA  also  modified  Subtitle  I  by 
specifying  the  minimum  statutory  levels 
of  financial  responsibility  for  petroleum 
marketers  and  the  factors  that  EPA  may 
consider  in  setting  minimum  levels  for 
non-marketers.  The  objective  of  the 
financial  responsibility  requirements  is 
to  ensure  that  owners  and  operators  can 
respond  promptly  to  clean  up  releases 
and  to  compensate  third  parties  for  any 
injuries  or  damages  associated  with  UST 
releases. 

2.  October  26, 1988  Rule 

The  final  financial  responsibility  rule, 
promulgated  on  October  26, 1988 
applies  to  owners  or  operators  of 
“petroleum  UST  systems”  with  the 
following  exceptions: 

(1)  Federal  or  State  entities  that  own 
or  operate  USTs  containing  petroleum; 
and 

(2)  Owners  and  operators  of  tank 
systems  excluded  from  the  technical 
standards. 

To  cover  the  potential  costs  of 
corrective  action  and  third-party 
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liability  claims  from  sudden  and 
nonsudden  accidental  releases  from 
USTs,  the  rule  requires  the  following 
parties  to  obtain  financial  assurance  of 
at  least  $1  million  per  occurrence: 

(1)  All  owners  or  operators  of 
petroleum  USTs  at  facilities  engaged  in 
petroleum  production,  refining,  or 
marketing;  and 

(2)  Owners  or  operators  of  USTs  with 
an  average  monthly  throughput  of  more 
than  10,000  gallons. 

Owners  or  operators  of  USTs  at 
facilities  not  engaged  in  petroleum 
production,  refining,  or  marketing  with 
an  average  monthly  throughput  of 
10,000  gallons  or  less  must  maintain 
financial  assurance  of  at  least  $500,000 
per  occurrence.  All  owners  or  operators 
must  maintain  an  annual  aggregate  of  $1 
million  or  $2  million,  depending  on  the 
number  of  USTs  assured.  The 
responsib:lity  for  cleanup  and  third- 
party  com  pensation  in  the  event  of  UST 
releases  was  established  under  the 
technical  standards  published  in 
September  1988.  The  October  1988 
financial  responsibility  rule  made 
owners  and  operators  responsible  for 
complying  with  the  financial 
responsibility  requirements,  but 
otherwise  imposed  no  new  liability; 
rather,  the  rule  was  intended  to  verify 
that  local  government  owners  or 
operators  of  USTs  would  be  able  to  meet 
their  liabilities  in  the  event  of  an  UST 
release.  It  is  important  to  note  that 
exemption  from  the  financial 
responsibility  requirements  would  not 
exempt  an  owner  or  operator  from  their 
liabilities  in  the  event  of  an  UST  release. 

UST  owners  or  operators  may  use  the 
following  mechanisms  to  satisfy  the 
requirements:  Insurance  or  risk 
retention  group  coverage,  surety  bond, 
guarantee,  letter  of  credit,  financial  test 
of  self-insurance,  trust  fund,  a  State- 
required  mechanism,  or  a  State  fund  or 
other  State  assurance.  (Under  the 
October  26, 1988  rule,  only  private 
companies  reporting  to  credit  reporting 
agencies,  publicly-held  companies 
reporting  to  the  Securities  and  Exchange 
Commission,  and  public  utilities 
reporting  to  specified  agencies  are 
eligible  to  use  the  financial  test  of  self- 
insurance.)  Mechanisms  can  be  used 
alone  or  in  combination  to  cover  the 
costs  of  taking  corrective  action  and 
compensating  third  parties  as  long  as  a 
mechanism  or  a  combination  of 
mechanisms  provides  the  full  amount  of 
required  assurance.  The  only 
combination  of  mechanisms  that  is  not 
allowed  is  the  financial  test  of  self- 
insurance  and  a  guarantee  where  the 
financial  statements  of  the  owner  or 
operator  and  the  guarantor  are 
consolidated. 


The  October  26, 1988  final  rule 
requires  owners  or  operators  to  submit 
documentation  of  financial 
responsibility  to  the  implementing 
agency  for  three  occurrences:  (1)  After  a 
known  or  suspected  release  occurs,  (2) 
when  a  provider  becomes  incapable  of 
providing  assurance,  and  (3)  when  a 
provider  revokes  a  mechanism  and  the 
owner  or  operator  is  unable  to  obtain 
alternate  coverage.  Owners  or  operators 
must  also  submit  documentation  of 
financial  responsibility  if  requested  by 
the  implementing  agency.  In  addition, 
UST  owners  or  operators  must  notify 
the  implementing  agency  of  their 
methods  of  demonstrating  financial 
responsibility  upon  installation  of  new 
tanks.  Owners  or  operators  must  also 
maintain  records  of  the  financial 
assurance  mechanisms  used  to  satisfy 
these  requirements  on-site  or  at  their 
place  of  business. 

The  October  26, 1988  rule  also 
contains  provisions  that  require  third- 
party  providers  of  financial  assurance 
(i.e.,  sureties,  insurance  companies,  risk 
retention  groups,  guarantors,  and 
providers  of  letters  of  credit)  to  provide 
notice  of  cancellation  with  an  adequate 
time  period  for  the  UST  owners  and 
operators  to  seek  alternative  coverage 
and  to  determine  whether  there  has 
been  a  release  that  would  trigger  the 
third-party  mechanism.  On  November  9, 
1989,  EPA  published  an  interim  final 
rule  that  modified  the  required  language 
of  endorsements  required  for  insurance 
policies  as  they  relate  to  cancellation 
(54  FR  47077). 

The  State  program  approval  objective 
for  financial  responsibility  of  owners 
and  operators  of  petroleum  UST  systems 
was  also  promulgated  October  26, 1988. 
This  objective  outlines  two  general 
provisions:  (1)  The  considerations  used 
to  determine  whether  States’  financial 
responsibility  requirements  will  be 
considered  “no  less  stringent”  than  the 
corresponding  Federal  requirements 
standard,  and  (2)  the  standards  that 
must  be  met  to  demonstrate  adequate 
enforcement  of  compliance. 

3.  Discussion  of  the  Financial 
Responsibility  Requirements  for 
Governments  in  the  October  26, 1988 
Rule 

Although  the  final  financial 
responsibility  rule  (53  FR  43322, 
October  26, 1988)  exempts  those 
government  entities  whose  debts  and 
liabilities  are  the  debts  and  liabilities  of 
Federal  or  State  governments,  local 
government  entities  are  required  to 
provide  financial  assurance  for  USTs 
that  they  own  or  operate.  Under  the 
Agency’s  schedule  for  phased 
compliance  with  the  final  rule,  local 


government  entities  have  been  given 
until  February  18, 1994,  one  year  from 
the  promulgation  of  today’s  ride,  to 
comply.  In  the  October  1988  final  rule, 
the  Agency  stated  its  intention  to 
develop  a  financial  test  in  the  interim 
that  would  allow  local  governments  to 
demonstrate  that  they  have  the  requisite 
financial  strength  and  stability  to  pay 
the  costs  associated  with  UST  releases. 
After  passing  this  financial  self-test, 
local  government  entities  will  be 
allowed  to  demonstrate  financial 
responsibility  in  a  manner  similar  to 
private  companies  that  meet  the  criteria 
of  the  corporate  financial  test  of  self- 
insurance. 

Under  the  compliance  schedule, 

Indian  tribes  are  required  to  comply 
with  financial  responsibility 
requirements  under  the  same  schedule 
as  local  governments;  that  is,  within  one 
year  from  the  promulgation  of  today’s 
rule  (i.e.,  before  February  18, 1994). 

4.  The  Proposed  Rule 

The  proposed  rule  was  published  on 
June  18, 1990.  The  Agency  received 
comments  from  23  commenters.  Most 
supported  the  development  of  the  new 
financial  responsibility  mechanisms, 
stating  that  these  additional 
mechanisms  allow  more  local 
governments  to  comply  with  the 
financial  assurance  requirements,  and 
that  they  would  be  able  to  do  so  at  lower 
cost.  Some  commenters  suggested 
changes  or  additions  to  the  mechanisms 
proposed.  Where  appropriate,  the 
Agency  has  adopted  these  suggestions. 
The  specific  issues  raised  and  the 
Agency’s  responses  are  addressed  in 
“Summary  of  Comments  and  Responses 
on  Proposed  Additional  Financial 
Responsibility  Mechanisms  for  Local 
Governments  Subject  to  Subtitle  I  of  the 
Resource  Conservation  and  Recovery 
Act.” 

One  commenter  proposed  as  a  new 
alternative  mechanism  that  EPA  issue 
regulations  allowing  implementing 
agencies  to  redirect  funds  from  Federal- 
or  State-funded  programs  to  pay  for  the 
expenses  associated  with  corrective 
actions.  The  Agency  rejected  this 
suggestion  because  it  has  no  statutory 
authority  to  redirect  funds  from  other 
State  or  Federal  programs. 

B.  Key  Provisions  in  Rule 

hi  today’s  rule,  the  Agency  is 
providing  additional  mechanisms  that 
will  allow  local  governments  to  comply 
with  the  financial  responsibility 
requirements.  These  mechanisms  do  not 
replace  the  existing  methods;  rather, 
they  supplement  them.  These 
mechanisms  are  similar  in  intent  to  the 
corporate  guarantee  and  the  financial 
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test  of  self-insurance  now  allowed  as 
mechanisms  for  corporations.  Local 
governments  eligible  to  use  the 
mechanisms  may  use  them  alone  or  in 
combination  with  other  mechanisms,  as 
described  below. 

One  commenter  questioned  the 
language  indicating  that  all  local 
governments  “may  U3e”  the  new 
financial  assurance  mechanisms,  since 
the  criteria  associated  with  using  the 
mechanisms  by  definition  restricts  their 
use  by  certain  entities.  The  Agency 
emphasizes  that  all  local  governments 
may  seek  to  use  all  mechanisms,  but 
only  those  that  meet  all  qualifying 
criteria  may  use  a  specific  mechanism  to 
demonstrate  financial  responsibility. 

EPA  is  promulgating  four  additional 
mechanisms  for  use  by  local 
government  entities  to  demonstrate 
financial  responsibility: 

(1)  Bond  rating  test.  Local  government 
entities  with  $1  million  or  more  of  total 
outstanding  issues  of  general  obligation 
bonds  (excluding  refunded  obligations) 
and  having  investment-grade  ratings 
would  be  eligible  to  demonstrate 
financial  responsibility.  Non-general 
purpose  local  governments  (e.g.,  special 
districts  and  school  districts)  with  $1 
million  or  more  of  investment-grade 
revenue  bonds  may  also  use  this 
mechanism  if  they  do  not  have  the 
authority  to  issue  general  obligation 
bonds.  General  obligation  bonds  that  are 
backed  by  credit  enhancement 
mechanisms  other  than  bond  insurance 
may  not  be  included  in  the  bond  rating 
test.  Revenue  bonds  that  are  backed  by 
any  type  of  credit  enhancement 
mechanism  may  not  be  included  in  the 
bond  rating  test.  Bonds  with  investment 
grade  ratings  are  defined  as  those  having 
a  Moody’s  bond  rating  of  Baa  or  higher 
(i.e.,  Aaa,  Aa  or  A),  or  a  Standard  and 
Poor’s  bond  rating  of  BBB  or  higher  (i.e., 
AAA,  AA,  or  A).  Passing  the  bond  rating 
test  will  be  considered  a  sufficient 
demonstration  of  financial 
responsibility. 

(2)  Worksheet  test.  A  worksheet  test 
has  been  developed  for  use  by  local 
government  entities  that  do  not  have 
general  obligation  or  revenue  bond 
ratings  or  that  have  less  than  $1  million 
in  outstanding  issues  of  investment- 
grade-rated  general  obligation  or 
revenue  bonds.  (Governments  meeting 
the  requirements  of  both  the  bond  rating 
test  and  the  worksheet  test  may  use 
either  mechanism  but  are  assumed  to 
use  the  bond  rating  test  as  a  matter  of 
administrative  convenience.)  Local 
governmental  entities  having 
outstanding  issues  of  general  obligation 
or  revenue  bonds  that  are  rated  as  less 
than  investment  grade  are  not  eligible  to 
use  the  worksheet  test.  The  worksheet 


incorporates  several  financial  criteria 
designed  to  measure  a  local  government 
entity’s  financial  stability.  Passing  the 
worksheet  test  will  be  a  sufficient 
demonstration  of  financial 
responsibility. 

(3)  Guarantee.  A  local  government 
entity  can  demonstrate  financial 
responsibility  by  obtaining  a  binding 
guarantee  from  another  governmental 
entity  able  to  demonstrate  financial 
responsibility  assurance  through  the 
alternative  mechanisms.  The  guarantor 
must  have  the  authority  to  provide  a 
guarantee  to  the  local  government  entity 
seeking  financial  assurance.  For 
example,  a  town  may  serve  as  the 
guarantor  for  a  special  district,  a  county 
may  serve  as  the  guarantor  for  a  school 
district,  a  State  may  serve  as  the 
guarantor  for  a  county,  or  a  city  may  act 
as  a  guarantor  to  a  special  district  (e.g., 
a  transportation  authority  or  a 
government  utility).  A  guarantee  for  the 
entire  aggregate  limit  for  which  a  local 
government  must  demonstrate  financial 
responsibility  will  be  a  sufficient 
demonstration  of  financial 
responsibility.  A  guarantee  for  a  lesser 
amount  may  be  used  in  combination 
with  one  or  more  other  allowable 
mechanisms  to  demonstrate  financial 
responsibility. 

(4)  Maintenance  of  a  funded  balance. 
Local  government  entities  may  satisfy 
the  financial  responsibility  regulations 
by  developing  a  self-administered 
emergency  response  fund  to  finance  an 
UST  corrective  action  and  pay  for  third- 
party  damages.  A  fund  balance 
established  for  the  entire  aggregate  limit 
for  which  a  local  government  must 
demonstrate  financial  responsibility 
will  be  a  sufficient  demonstration  of 
financial  responsibility.  A  fund  balance 
established  for  a  lesser  amount  may  be 
used  in  combination  with  one  or  more 
other  allowable  mechanisms  to 
demonstrate  financial  responsibility. 

The  October  1988  rule  allows  the  use 
of  combinations  of  financial 
responsibility  mechanisms.  This  feature 
is  extended  to  include  the  financial  self¬ 
test  mechanisms  being  promulgated 
today.  For  example,  a  local  government 
entity  may  use  the  guarantee  or  funded 
balance  mechanisms  to  satisfy  the 
deductible  amounts  of  insurance 
policies.  Local  governmental  entities  ' 
may  use  the  mechanisms  being 
promulgated  today  in  addition  to  the 
mechanisms  allowed  by  the  October 
1988  rule:  insurance,  risk  retention 
group  (RRG)  coverage,  surety  bond, 
letter  of  credit,  State-required 
mechanisms,  or  a  State  fund  or  other 
State  assumption  of  responsibility. 

In  contrast  to  the  specifications  for  the 
corporate  self-test,  EPA  does  not  believe 


that  local  governments  will  use 
consolidated  financial  statements  to 
support  both  the  worksheet  and  the 
guarantee  mechanisms.  Local 
governments  are  separate  legal  and 
financial  entities  horn  States  and  from 
each  other.  The  situation  wherein  a 
local  government  will  consolidate  its 
financial  statements  with  a  State,  or  vice 
versa,  and  use  the  consolidated 
statements  to  support  both  the 
worksheet  and  the  guarantee,  cannot 
occur.  In  addition,  most  local 
governments  are  independently 
chartered.  By  the  nature  of  the  local 
government  charters,  local  government 
operations  that  are  consolidated,  such  as 
utility  operations  accounted  for  as 
enterprise  funds,  never  issue  stand¬ 
alone  financial  statements,  because  they 
have  no  independent  standing.  Thus, 
there  is  no  potential  that  the 
consolidated  entities  could  first  use 
their  own  financial  statements  for  the 
worksheet,  and  then  rely  on  the 
consolidated  financial  statements  for  a 
guarantee,  because  they  have  no 
independent  financial  statements. 
Independent  authorities  (e.g., 
independent  school  districts)  are 
independent  because  they  have  separate 
charters  and/or  articles  of  incorporation; 
they  operate  independently  and  their 
financial  statements  are  never 
consolidated  with  the  statements  of  the 
nearby  general  purpose  governments. 

To  support  this  rule,  the  Agency  has 
prepared  a  Background  Document, 
“Background  Document  in  Support  of 
Financial  Self-Test  for  Local 
Governments  Subject  to  the  Financial 
Responsibility  Requirements  of  Subtitle 
I  of  the  Resource  Conservation  and 
Recovery  Act,”  that  describes  in  detail 
the  methodology  and  analyses  used  to 
evaluate  potential  financial 
responsibility  mechanisms. 

C.  Rationale  for  Agency's  Approach 

The  Agency  had  four  main  goals  in 
developing  the  additional  alternatives 
being  promulgated  today  for  local 
governments  to  demonstrate  financial 
responsibility  under  Subtitle  I.  First,  the 
Agency  wanted  to  recognize 
fundamental  differences  between 
governmental  entities  and  private 
entities.  Second,  the  Agency  wanted  to 
keep  the  rule  as  flexible  as  possible  to 
allow  local  governments  a  variety  of 
choices  in  demonstrating  financial 
responsibility.  Thus,  the  Agency  is 
promulgating  several  financial 
assurance  mechanisms  for  local 
governments.  Third,  the  Agency  wanted 
to  keep  the  mechanisms  as  simple  as 
possible  to  minimize  the  administrative 
burden  on  local  governments  as  well  as 
the  implementing  agency.  Thus,  the 
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Agency  is  promulgating  options  that  use 
data  believed  to  be  readily  available  to 
local  governmental  entities  or  that  are 
consistent  with  governmental  practices 
and  is  maintaining  the  same  approach  to 
reporting  requirements  adopted  in  the 
regulations  published  in  the  October 
1988  rule.  Fourth,  the  Agency  wanted 
financial  responsibility  mechanisms 
that  could  realistically  be  used  by  local 
governments. 

In  the  October  1988  rule,  the  Agency 
provided  a  mechanism  whereby 
financially  secure  corporations  can  self- 
insure.  The  rule  provided  two 
alternatives  for  corporations.  Under 
Alternative  I,  a  firm  can  self-insure  if  it 
meets  four  criteria:  (1)  Tangible  net 
worth  equal  to  10  times  the  sum  of  its 
financial  responsibility  amounts  for 
underground  storage  tanks,  its  closure, 
post-closure  care,  liability  coverage, 
and/or  corrective  action  costs  for 
Subtitle  C  facilities,  and  its  plugging 
and  abandonment  costs  for  Class  I 
Hazardous  Waste  Injection  Wells,  (2) 
tangible  net  worth  equal  to  at  least  $10 
million,  (3)  annual  filing  of  its  financial 
statements  with  the  Securities  and 
Exchange  Commission  (SEC),  the  Rural 
Electrification  Administration  (REA), 
the  Energy  Information  Administration 
(ELA),  or  Dun  &  Bradstreet  (which  must 
have  assigned  a  financial  strength  rating 
of  4A  or  5A),  and  (4)  annual  reports 
which,  if  independently  audited,  did 
not  include  an  adverse  auditor’s  opinion 
or  a  disclaimer  of  opinion.  Under 
Alternative  n,  a  corporation  can  self- 
insure  if  it  meets  four  criteria:  (1) 
Tangible  net  worth  of  at  least  $10 
million,  (2)  tangible  net  worth  at  least 
six  times  its  UST  obligation,  (3)  U.S. 
assets  equal  to  at  least  90  percent  of 
total  assets,  or  at  least  six  times  its  UST 
obligations,  and  (4)  net  working  capital 
equal  to  at  least  six  times  the  required 
amount  of  UST  aggregate  coverage,  or  a 
current  Standard  and  Poor’s  bond  rating 
of  AAA,  AA,  A,  or  BBB,  or  a  current 
Moody’s  bond  rating  of  Aaa,  Aa,  A,  or 
Baa.  In  addition,  a  firm  using 
Alternative  II  must  either  report  its 
financial  information  to  the  SEC,  the 
ELA,  or  the  REA  or  obtain  a  special 
auditor’s  report. 

Local  government  entities,  however, 
differ  in  several  important 
characteristics  from  corporations,  which 
makes  the  application  of  the  corporate 
self-test  mechanism  in  the  October  1988 
rule  impractical  for  local  governments. 
For  example,  “general  purpose”  local 
governments  (counties,  municipalities, 
and  townships)  generally  use 
accounting  systems  that  do  not 
recognize  assets  in  a  manner  similar  to 
private  companies.  For  example, 
municipal  buildings  and  infrastructure 


(e.g..  streets  and  utility  lines)  are  not 
generally  carried  as  assets  on  the  local 
government  financial  statements  Thus, 
a  test  based  on  "tangible  net  worth  ’  is. 
by  definition,  unworkable  for  many 
local  governments.  (It  should  be  noted, 
however,  that  government-owned 
utilities  that  provide  financial  data  to 
the  Rural  Electrification  Administration 
or  the  Energy  Information 
Administration  are  allowed  to  use  the 
corporate  financial  test  under  the 
October  1988  rule.)  Also,  the  accounting 
standards  used  by  most  local 
governmental  entities  are  not  the  same 
as  the  Generally  Accepted  Accounting 
Principals  (“GAAP”)  used  by  private 
entities.  Most  local  governments  use 
either  cash  basis  accounting  (often 
mandated  by  State  law)  or  “modified” 
accrual  accounting,  where  the 
recognition  of  revenues  may  be  delayed. 
Consequently,  a  test  based  on  “net 
working  capital”  may  be  unworkable  for 
most  local  governmental  entities.  In 
addition,  local  governments  are  not 
generally  required  to  report  financial 
information  to  a  regulatory  agency 
similar  to  the  Securities  and  Exchange 
Commission.  Thus,  it  is  impossible  to 
incorporate  mandatory  reporting  to  an 
independent  organization  into  a  self¬ 
test. 

Nevertheless,  the  Agency  believes  that 
a  mechanism  parallel  to  self-insurance 
is  particularly  appropriate  for  local 
government  entities.  The  Agency  has 
determined  that  local  government 
entities  are,  in  general,  more  financially 
stable  than  private  companies.  Most 
local  governments,  unlike  private 
entities,  have  the  authority  to  levy  taxes 
or  to  independently  set  rates,  which 
provide  a  consistent,  reliable  source  of 
income.  In  contrast  to  corporations,  they 
are  less  likely  to  dissolve  or  merge  with 
other  entities  which  means  that  they  are 
less  likely  to  have  abrupt  changes  in 
financial  structure.  They  are,  by 
definition,  geographically  fixed, 
eliminating  potential  concerns  that  they 
may  move  and  abandon  their  USTs. 
They  rarely  go  bankrupt,  suggesting  that 
they  are,  as  a  class,  more  financially 
stable.  As  discussed  in  the  background 
document,  the  available  literature 
suggests  that  even  bankruptcy  does  not 
allow  local  government  entities  to  void 
their  legal  obligations.  Additionally, 
unlike  some  private  companies,  local 
governments  are  generally  required  to 
make  their  financial  data  publicly 
available. 

These  factors  suggest  that  a  self-test 
for  municipalities  does  not  necessarily 
require  the  same  level  of  built-in 
safeguards  as  required  of  private 
entities.  Assurance  that  local 
government  owners  and  operators  will 


be  financially  responsible  for  their  UST- 
related  obligations,  therefore,  can  be 
demonstrated  more  easily  than 
assurance  for  private  entities. 
Consequently,  the  primary  concern  of 
the  Agency  in  developing  this  rule  is 
that  local  governments  show  evidence 
oi  financial  stability  and  prudent 
financial  management. 

D.  Description  of  the  Regulated 
Community 

This  section  describes  the  nature  of 
the  local  governmental  entities  that 
would  be  regulated  under  today’s  rule, 
including  a  description  of  their  UST 
ownership  characteristics,  a  brief 
description  of  their  operation,  and  an 
overview  of  the  considerations  the 
Agency  has  used  in  developing  today’s 
rule. 

The  Agency  estimates  that  about 
62,000  petroleum  USTs  that  are  subject 
to  Subtitle  I  jurisdiction  are  owned  or 
operated  by  approximately  25,000  local 
government  entities.  Most  of  these  USTs 
store  petroleum  products  for  purposes 
other  than  retail  motor  fuel  sales.  A 
local  government  entity  may,  for 
example,  own  USTs  that  store  gasoline 
to  fill  police  and  fire  vehicle  tanks. 

Local  government  entities  include 
both  general  purpose  local  governments 
and  special  purpose  local  government 
entities.  General  purpose  local 
government  entities  include 
municipalities,  counties,  townships, 
towns,  villages,  parishes,  and  New 
England  towns.  Special  purpose  local 
governments  include  entities  that 
perform  a  single  function  or  a  limited 
range  of  functions.  Special  purpose 
local  governments  are  generally 
designated  as  either  public  authorities 
or  special  districts  such  as  school 
districts,  water  and  sewer  authorities, 
transit  authorities,  redevelopment 
authorities,  irrigation  districts,  or  power 
authorities.  All  local  governments,  both 
general  and  special  purpose,  are  subject 
to  this  rule  and  are  eligible  to  use  the 
new  financial  assurance  mechanisms 
described  in  today’s  rule.  Several 
commenters  requested  an  expansion  or 
clarification  of  the  definition  of  local 
government  entities  to  include  local 
public  transit  systems  and 
redevelopment  authorities.  The  Agency 
originally  intended  these  types  of  local 
government  entities  to  be  included  in 
die  definition,  and  has  clarified  the 
definition  as  requested  by  the 
commenters. 

The  Agency’s  research  has  shown  an 
extremely  low  rate  of  fiscal  emergencies 
among  governmental  entities  through 
the  1970s  and  1980s.  A  1983  study  by 
the  Advisory  Council  on 
Intergovernmental  Relations  (AOR) 
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found  only  three  incidents  of 
bankruptcy  among  general  purpose 
governments,  only  one  of  which  caused 
a  general  purpose  governmental  body  to 
void  a  legally  binding  agreement.  In  all 
other  cases,  even  local  government 
entities  that  entered  bankruptcy  were 
forced  to  make  full  restitution,  although 
sometimes  over  a  stretched-out  payment 
term.  Since  1983,  only  five  additional 
general  purpose  governments  are  known 
to  have  declared  bankruptcy.  There  has 
been  a  similarly  low  rate  of  bankruptcy 
among  special  purpose  districts. 

Between  1972  and  1989,  29  utility 
special  districts,  two  school  districts, 
and  six  other  special  purpose  districts 
and  hospitals  filed  for  bankruptcy  (out 
of  a  total  of  more  than  40,000  school 
districts  and  special  purpose  districts). 

Although  bankruptcy  is  an  extreme 
condition,  the  Agency  believes  this  very 
low  incidence  (0.003  percent  per  year) 
reflects  general  stability  of  local 
government  entities.  In  contrast,  56,423 
(1.3  percent)  of  the  4,256,243  private 
companies  in  operation  filed 
bankruptcy  petitions  in  1982.1  This 
number  increased  to  88,278  in  1987. 
Combined  with  the  relatively  low  costs 
of  UST  financial  responsibility 
obligations  (relative  to  other 
environmental  obligations  and  most 
governmental  activities  in  general),  the 
relative  stability  of  local  governments  is 
interpreted  by  EPA  to  indicate  a  general 
ability  to  meet  financial  obligations 
under  Subtitle  I. 

In  addition,  the  Agency’s  research  has 
shown  relatively  few  cases  where 
releases  were  known  to  have  come  from 
local  government-owned  USTs.  For 
releases  that  did  occur,  local 
government  entities  were  generally  able 
to  clean  up  and  to  pay  for  the  costs  of 
corrective  actions  associated  with  the 
releases.  Because  of  the  limited  data 
iegarding  local  government  responses  to 
UST  releases,  however,  the  Agency  has 
relied  primarily  on  data  and  analyses 
regarding  the  overall  financial  health  of 
local  governments.  One  commenter 
indicated  that  cleanups  of  UST  releases 
at  airports  are  generally  funded  from 
operations  or  hinds  for  construction 
projects.  The  Agency  interprets  this 
statement  as  additional  support  for 
allowing  local  governments  to 
demonstrate  financial  responsibility 
based  on  their  internal  financial 
condition,  rather  than  requiring  the  use 
of  third-party  mechanisms. 


’  "Statistical  Abstract  of  the  United  States,”  109th 
Edition.  United  States  Department  of  Commerce, 
Washington.  D.C.,  1989;  and  “General  Report  on 
Industrial  Organization,”  1982  Enterprise  Statistics. 
Issued  October  1986. 


III.  Section-by-Section  Analysis 
A.  Applicability 

Today's  rule  would  apply  to  all  non¬ 
exempt  governmental  owners  and 
operators  of  underground  storage  tanks 
containing  petroleum.  40  CFR 
§  280.90(c)  exempted  from  financial 
responsibility  requirements  State  and 
Federal  government  entities  whose 
debts  and  liabilities  are  the  debts  and 
liabilities  of  a  State  or  the  United  States. 
Although  the  October  1988  rule 
excluded  State  and  Federal 
governments,  it  required  local 
government  entities  to  demonstrate 
financial  assurance  for  USTs  that  are 
owned  or  operated  by  the  government. 

Data  available  to  the  Agency  in 
preparing  the  Regulatory  Impact 
Analysis  for  the  October  1988  rule 
suggest  that  local  government  entities 
collectively  own  approximately  62,000 
USTs.  Additional  analysis  of  the  New 
York  State  tank  notification  data  base 
suggests  that  larger  local  government 
entities  are  more  likely  to  own  USTs 
and  are  more  likely  to  own  multiple 
USTs,  but  a  specific  breakdown  of  how 
many  of  each  type  of  local  government 
own  USTs  is  not  available  from  the  data 
available  to  EPA.  Overall,  EPA  estimates 
that  about  approximately  25,000  local 
governments  own  USTs. 

Local  government  entities  are  created 
under  State  law,  and  consequently  vary 
significantly  from  State  to  State.  All 
local  government  entities  recognized 
under  State  law  may  seek  to  use  the 
financial  assurance  mechanisms  being 
promulgated  today.  As  recognized  by 
the  Bureau  of  the  Census,  local 
government  entities  generally  fall  into 
the  following  categories: 

County  Governments:  Organized 
county  governments  are  found 
throughout  the  nation  except  for 
Connecticut,  Rhode  Island,  the  District 
of  Columbia,  and  limited  portions  of 
other  States.  In  Louisiana,  the  county 
governments  are  officially  designated  as 
“parish”  governments,  and  the 
“borough”  governments  of  Alaska 
resemble  county  governments  in  other 
States.  In  general,  county  governments 
are  defined  in  terms  of  a  geographical 
area  served,  rather  than  a  specific 
population. 

Municipal  Governments:  Municipal 
governments  include  active  government 
units  officially  designated  as  cities, 
boroughs  (except  in  Alaska),  towns 
(except  in  the  six  New  England  States 
and  Minnesota,  New  York,  and 
Wisconsin),  and  villages.  This  concept 
corresponds  to  the  "incorporated 
places”  that  are  recognized  in  Census 
Bureau  reporting  of  population  and 
housing  statistics. 


Township  Governments:  Township 
governments  exist  to  serve  inhabitants 
of  areas  without  regard  to  population 
concentrations.  This  category  includes 
governments  officially  designated  as 
“towns”  in  the  six  New  England  States, 
New  York,  and  Wisconsin,  some 
“plantations”  in  Maine,  and  “locations" 
in  New  Hampshire,  as  well  as 
governments  called  townships  in  other 
areas.  In  Minnesota,  the  terms  “town” 
and  “township”  are  used 

interchangeably* 

School  Districts  Governments:  Forty- 
five  States  have  established  public 
school  systems  with  sufficient 
autonomy  and  fiscal  authority  that  they 
can  be  classified  as  independent  local 
government  entities. 

Special  Purpose  Districts:  Special 
purpose  districts  are  governmental 
entities  created  to  perform  a  single  or 
limited  range  of  functions  (e.g.,  school 
districts,  park  and  recreation  districts, 
libraries,  fire  protection  districts, 
cemeteries,  transit  districts, 
redevelopment  authorities,  etc.).  These 
districts  may  be  subdivided  into  any  of 
the  following  distinct  categories:  (1) 
Local  or  metropolitan  districts:  (2) 
districts  dependent  on  or  independent 
of  a  municipality  for  their  creation  or 
operation;  and  (3)  districts  created  by 
State  enactment  or  by  municipal 
resolution.  They  have  sufficient 
administrative  and  fiscal  autonomy  to 
qualify  as  separate  governments. 

Indian  Tribes:  Indian  Tribes  are 
included  in  the  statutory  definition  of 
municipality  in  RCRA  Section  1004(13) 
and  are,  therefore,  required  to  comply 
with  the  financial  responsibility 
requirements  by  the  same  compliance 
date  as  other  local  government  entities. 
This  rule  treats  Indian  Lands  as  local 
government  entities  and  allows  them  to 
use  the  self-test  mechanisms  to 
demonstrate  financial  responsibility. 

Several  commenters  requested 
exemptions  from  the  UST  financial 
responsibility  requirements  for  local 
governments.  Commenters  gave  the 
following  reasons  for  such  an 
exemption:  (1)  Local  governments,  as  a 
class,  have  sufficient  financial  strength 
and  stability  to  pay  for  corrective 
actions  without  the  need  to  demonstrate 
financial  responsibility;  and  (2)  the 
adverse  effects  on  the  ability  of  local 
governments  to  fund  emergency  services 
if  required  to  divert  funds  to  pay  for 
assurance  mechanisms.  One  commenter, 
a  small  rural  town,  indicated  that  it 
cannot  qualify  to  self-insure  and  added 
that  the  financial  responsibility 
regulations  impose  financial  burdens 
with  which  the  town,  and  presumably 
other  towns,  could  not  possibly  comply. 
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EPA  believes  that  commenters  may 
have  failed  to  distinguish  between:  (1) 
The  need  for  local  governments  to  pay 
for  costs  associated  with  UST  releases, 
as  required  under  the  technical 
standards;  and  (2)  the  financial 
responsibility  regulations,  which  merely 
require  that  UST  owners  be  able  to 
demonstrate  that  they  will  be  able  to 
meet  such  costs  if  they  occur.  Even  if 
EPA  were  to  exempt  local  governments 
from  the  requirement  to  demonstrate 
financial  responsibility,  such  an 
exemption  would  not,  under  Subtitle  I, 
relieve  them  from  the  legal  liability  to 
pay  for  the  costs  of  UST  releases  and  to 
compensate  third  parties  for  damages 
caused  by  releases. 

The  Agency  agrees  that  most  local 
government  entities  do  have  the 
resources  and  the  will  to  meet  financial 
responsibilities.  This  belief  underlies 
the  effort  to  develop  mechanisms  by 
which  local  governments  can 
demonstrate  compliance  with  the 
financial  responsibility  requirements 
without  the  need  to  obtain  insurance  or 
the  use  of  other  third-party  mechanisms. 

The  Agency  also  agrees  with 
commenters  who  noted  that  some  local 
governments  may  not  have  the  resources 
to  meet  their  UST-related  financial 
obligations.  Consequently,  it  would  not 
be  appropriate  to  exempt  all  local 
governments  from  the  need  to 
demonstrate  financial  responsibility. 
Further,  EPA  believes  that  exempting  all 
local  governments  from  the  requirement 
to  demonstrate  financial  responsibility 
would  not  be  consistent  with  statutory 
intent  as  discussed  in  9003(d)(5). 

The  Agency  notes  the  concern  about 
the  potential  impact  on  local 
governmental  services.  The  Agency 
believes,  however,  that  the  mechanisms 
provided  will  allow  any  fiscally  solvent 
local  government  to  demonstrate 
financial  responsibility  and  continue  to 
operate  its  USTs,  and  will  do  so  at 
minimum  cost  to  the  affected  local 
governments.  EPA  encourages 
governments  unable  to  demonstrate 
financial  responsibility  using  the 
worksheet,  bond  rating,  or  fund  balance 
mechanisms  to  seek  guarantees  from 
neighboring  Jurisdictions  or  from  county 
governments.  EPA  believes  that  such 
entities  are  better  able  to  determine  the 
strengths  of  the  government  seeking  the 
guarantee,  and  to  measure  how  essential 
are  the  services  offered,  than  the  Agency 
would  be  in  developing  a  uniform 
national  standard. 

B.  Definition  of  Terms 

1.  Bond  Ratings 

A  bond  rating  is  an  “evaluation  of  the 
credit  quality  of  notes  and  bonds 


usually  made  by  independent  rating 
services  .  .  .  Ratings  generally  measure 
the  probability  of  the  timely  repayment 
of  principal  and  interest  of  municipal 
bonds.”  2  In  this  rule,  only  ratings  made 
by  Moody’s  Investors  Service  and 
Standard  &  Poor’s  will  be  considered 
eligible  for  use  in  demonstrating 
financial  responsibility. 

2.  Investment  Grade  Bonds 

As  defined  by  the  Comptroller  of  the 
Currency,  investment  grade  bonds  are 
generally  regarded  as  eligible  for  bank 
investment.  In  addition,  the  legal 
investment  laws  of  various  States  may 
impose  certain  ratings  or  other 
standards  for  obligations  eligible  for 
investment  by  savings  banks,  trust 
companies,  and  fiduciaries  generally. 

For  purposes  of  this  rule,  investment 
grade  bonds  are  considered  to  include 
bonds  rated  Aaa,  Aa,  A,  and  Baa  by 
Moody’s,  or  AAA,  AA,  A,  and  BBB  by 
Standard  and  Poor’s.3 

3.  General  Obligation  Bonds 

General  obligation  (G.O.)  bonds,  also 
known  as  “full  faith  and  credit”  bonds, 
are  secured  by  their  issuers’  ability  to 
levy  ad  valorem  taxes  or  to  draw  from 
other  unrestricted  revenue  sources,  such 
as  sales  or  income  taxes.  These  bonds 
are  important  mechanisms  for  financing 
municipal  capital  improvements  such  as 
schools,  streets,  and  municipal 
buildings.  The  bond  issuer’s  ability  to 
generate  revenues  is  evaluated  by 
analyzing  factors  in  four  categories: 
socioeconomic,  finance,  debt,  and 
administration.4 

4.  Revenue  Bonds 

A  revenue  bond  is  a  long-term  debt 
instrument  that  is  issued  to  finance  a 
specific  public  enterprise  and  that  is 
payable  solely  from  enterprise  earnings 
or  from  a  dedicated  tax.3  The  Agency 
has  determined  that  most  revenue  bonds 
issued  by  general  purpose  governments 
(i.e.,  counties,  municipalities,  and 
townships)  are  issued  to  fund  specific 
projects  with  dedicated  revenue  streams 


2  Moody’s  Investors  Service,  Inc.,  "Moody's  on 
Municipals:  An  Introduction  to  Issuing  Debt”  1989, 
p.  75. 

3  Both  Standard  and  Poor's  and  Moody's 
recognize  groupings  within  the  major  bond  rating 
classes.  Moody's  signifies  higher  ranking  bonds 
within  a  class  with  a  “1”  (e.g.,  Baal),  while 
Standard  and  Poor's  uses  a  ♦/  -  system  to  designate 
higher  and  lower  ranking  bonds.  This  proposed  rule 
does  not  consider  these  groupings.  Thus,  a  Baal 
rating  is  classified  as  a  Baa  rating  for  the  purposes 
of  the  test  while  an  AA+  or  AA  -  rating  is 
classified  as  an  AA  rating. 

4  Standard  k  Poor's  Corporation,  "Standard  k 
Poor’s  Debt  Ratings  Criteria:  Municipal  Overview," 
1986. 

5  Standard  k  Poor’s  Corporation,  "Standard  k 
Poor's  Municipal  Finance  Criteria.”  1989. 


not  necessarily  central  to  the  operations 
of  that  government,  and  that  the 
evaluation  criteria  associated  with  these 
revenue  bonds  may  not  fully  reflect  the 
socioeconomic,  financial,  and 
administrative  condition  of  a  general 
purpose  government.  Instead,  the 
ratings  reflect  a  more  limited  set  of 
criteria  pertaining  to  the  specific  project 
financed.  In  contrast,  the  Agency  has 
determined  that  revenue  bonds  issued 
by  special  districts  are  generally  used  to 
finance  projects  central  to  the 
operations  of  the  special  districts,  so 
that  the  ratings  encompass  a  broader 
view  of  the  overall  financial  condition 
of  the  issuing  entities.  In  this  rule,  the 
Agency  allows  only  special  districts  and 
school  districts  that  do  not  have  the 
authority  to  issue  general  obligation 
debt  to  use  investment-grade  ratings  on 
revenue  bonds  to  demonstrate  financial 
responsibility. 

5.  Substantial  Governmental 
Relationship 

The  October  28. 1988  rule  authorized 
owners  and  operators  to  obtain  a 
corporate  guarantee  to  meet  their 
financial  responsibility  requirements. 
The  corporate  guarantor  must:  (a)  Have 
a  controlling  interest  in  the  owner  or 
operator  or  in  a  specified  related  firm; 
or  (b)  issue  the  guarantee  as  an  act 
incident  to  a  “substantial  business 
relationship”  with  the  owner  or 
operator  (§  280186).  The  object  of  the 
corporate  guarantee  is  a  valid  and 
enforceable  contract.  Additionally,  to 
insure  that  State  insurance  laws  will  not 
impair  the  enforceability  or  validity  of 
the  mechanism,  a  corporate  guarantee 
may  be  used  only  if  it  is  certified  for  use 
by  the  Attorney  General  of  the  State  in 
which  the  USTs  are  located. 

Local  governments,  however,  do  not 
have  “controlling  interests”  in  one 
another,  and  their  interactions  may  not 
be  of  an  economic  nature  constituting  a 
“substantial  business  relationship.”  As 
with  the  corporate  guarantee,  the 
Agency  is  concerned  that  local 
governmental  guarantees  be  valid  and 
enforceable,  and  that  they  do  not 
conflict  with  State  insurance  laws. 

Thus,  a  municipality  using  a  local 
governmental  guarantee  must  certify 
«that  there  is  a  “substantial  governmental 
relationship”  underlying  the  guarantee. 
Such  a  relationship  must  include  a  clear 
commonality  of  interests,  such  as 
common  constituencies  served, 
overlapping  geographical  jurisdiction, 
or  mutual  impact  in  the  event  of  an  UST 
release.  In  addition,  a  local  government 
acting  as  a  guarantor  must  have  the 
authority  to  enter  into  such  agreements. 

Examples  of  governmental  guarantees 
could  include:  (1)  A  guarantee  offered 
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by  a  county  to  an  incorporated  city 
located  partially  or  entirely  within  the 
limits  of  the  county;  (2)  a  guarantee 
offered  by  one  county  to  another  if  both 
counties  cover  a  common  aquifer 
subject  to  contamination  by  UST 
releases;  (3)  a  guarantee  offered  by  the 
State  to  a  local  government  within  the 
State;  or  (4)  a  guarantee  offered  by  a 
general  purpose  local  government  to  an 
independent  school  district,  water 
district,  utility  district,  or  other  special 
district  serving  the  guarantor  in  whole 
or  in  part.  One  commenter  questioned 
what  types  of  publicly  owned  utilities 
would  be  eligible  to  receive  a  guarantee. 
Any  special  district  is  eligible  to  receive 
a  guarantee  if  it  has  its  own  governing 
body  and  an  independent  accounting 
system. 

Additional  examples  of  appropriate 
intergovernmental  relationships  for  a 
governmental  guarantee  would  be  joint 
operating  agreements  for  emergency 
responses  across  jurisdictional 
boundaries,  or  purchase  of  non-UST- 
related  services  such  as  water  or 
education. 

One  commenter  asked  three  questions 
pertaining  to  activities  that  constitute  a 
“substantial  governmental 
relationship”:  (1)  Whether  a 
governmental  entity  may  act  as  a 
guarantor  for  more  than  one  entity;  (2) 
whether  a  contractual  relationship 
(under  an  intergovemmenfcl  pooling 
arrangement)  of  a  pool  to  provide  safety 
and  risk  management  services  in 
addition  to  risk  pooling  will  be 
recognized  as  a  “substantial 
governmental  relationship”;  and  (3) 
what  criteria  determine  that  a 
relationship  is  “sufficiently  non¬ 
monetary.” 

The  Agency  concludes  that  a  local 
government  may  act  as  guarantor  for 
multiple  entities.  A  guarantee  from  a 
risk  pool,  however,  is  not  considered  a 
governmental  guarantee  for  the 
purposes  of  establishing  financial 
responsibility.  The  role  of  a  risk  pool  is 
almost  exclusively  monetary,  similar  to 
that  of  insurance.  Issuance  of  a 
guarantee  would  not  change  the  nature 
of  that  relationship.  The  Agency 
recognizes  that  participation  in  a  risk 
pool  provides  a  means  for  local 
governments  to  reduce  their  liability  for 
large  unforeseen  events.  However,  risk 
pools  have  not  been  approved  as  a 
Federal  financial  responsibility 
mechanism  because  no  comprehensive 
yet  manageable  set  of  Federal  guidelines 
could  be  developed  to  ensure  that  all 
risk  pools  would  have  adequate 
oversight  to  make  them  comparable  to 
the  other  financial  responsibility 
mechanisms  allowed. 


The  Agency  notes  that,  under 
§  280.100,  risk  pools  can  be  adopted  as 
Federal  financial  responsibility 
mechanisms  by  individual  States  as 
State-required  mechanisms.  That  is,  a 
State  may  allow  or  require  local 
governments  to  demonstrate  financial 
responsibility  through  participation  in  a 
risk  pool  if  the  State  can  demonstrate  to 
the  Agency  that  the  risk  pool  would  be 
at  least  equivalent  to  the  other  financial 
responsibility  mechanisms  allowed. 

C.  Amount  and  Scope 
The  amount  and  scope  of  financial 
responsibility  is  not  being  changed  from 
the  requirements  established  in  the 
October  1988  rule.  Governmental 
entities  owning  or  operating  USTs  at 
facilities  with  a  monthly  throughput  of 
less  than  10,000  gallons  must 
demonstrate  financial  responsibility  in 
the  amount  of  $500,000  per  occurrence. 
Governmental  owners  and  operators 
owning  or  operating  one  or  more  USTs 
at  facilities  with  a  monthly  throughput 
of  10,000  gallons  or  more  must 
demonstrate  financial  responsibility  in 
the  amount  of$l  million.  In  addition, 
owners  and  operators  of  USTs  must 
demonstrate  financial  responsibility  in 
the  amount  of  an  appropriate  annual 
aggregate.  Owners  and  operators  of  100 
or  fewer  USTs  must  demonstrate 
financial  responsibility  in  the  annual 
aggregate  amount  of  $1  million,  and 
owners  and  operators  of  more  than  100 
USTs  must  demonstrate  financial 
responsibility  in  the  annual  aggregate 
amount  of  $2  million. 

One  commenter  suggested 
incorporating  a  mechanism  in  the  rule 
that  would  allow  for  reductions  in  the 
required  level  of  assurance  when  tanks 
are  replaced  with  intrinsically  safe  tanks 
or  upgraded  to  be  intrinsically  safe.  The 
commenter  believed  that  this  proposal 
would  result  in  more  equitable  and  less 
burdensome  requirements  for  assurance. 
The  Agency  disagrees  with  the 
commenter’s  suggestion  for  the  reasons 
cited  in  the  October  1988  final  rule  and 
the  June  1990  proposed  rule. 

Another  commenter  indicated  that 
disclosing  the  amount  of  money  that 
will  be  paid  per  release  by  an  assurance 
mechanism  may  adversely  affect  a  local 
government's  position  in  litigation  or 
settlement  negotiations.  The  commenter 
recommended  deleting  this  provision 
from  the  financial  officer’s  letter.  EPA 
believes  that  the  commenter  may  have 
misinterpreted  the  intent  of  the 
financial  officer’s  letter.  The  amount 
assured,  as  cited  in  the  financial 
officer’s  letter,  is  not  meant  to  be  a 
minimum  amount  that  must  be  paid  in 
the  event  of  a  release,  but  rather  the 
minimum  amount  that  a  local 


government  must  be  able  to  pay  if 
required  to  meet  corrective  action  costs 
and  third-party  liabilities.  EPA  assumes 
that  governments  will  use  all  defenses 
and  mechanisms  to  ensure  that 
payments  for  third-party  liabilities  are 
fair  and  equitable.  Conversely,  the 
amount  of  financial  assurance 
demonstrated  does  not  limit  a  local 
government’s  potential  liability  in  the 
event  of  a  release.  Local  governments 
are  liable  for  all  costs  resulting  from  a 
release,  regardless  of  the  amount  for 
which  they  demonstrate  financial 
responsibility.  EPA  requires  that  an 
amount  be  specified  in  the  financial 
officer’s  letter  to  ensure  that  senior 
officials  of  the  government  are  aware  of 
their  potential  obligations  as  UST 
owners. 

IV.  New  Mechanisms  for  Demonstrating 
Financial  Responsibility 

A.  Description  of  New  Mechanisms 

Today’s  rule  promulgates  four 
additional  financial  assurance 
mechanisms  for  use  by  local 
government  entities  that  own  or  operate 
USTs  containing  petroleum:  A  bond 
rating  test,  a  worksheet  test,  a 
governmental  guarantee,  and 
maintenance  of  a  funded  balance.  These 
additional  mechanisms  are  described 
below.  In  addition  to  these  mechanisms, 
local  governments  that  are  owners  and 
operators  of  USTs  may  use  any  of  the 
financial  responsibility  mechanisms 
authorized  under  40  CFR  §  280.94  (i.e., 
insurance,  Risk  Retention  Group  (RRG) 
coverage,  surety  bonds,  letters  of  credit, 
fully-funded  trust  funds,  State-required 
mechanisms,  a  State  fund,  or  other  State 
assumption  of  responsibility).  The 
Background  Document  prepared  in 
conjunction  with  this  rule  explains  in 
more  detail  the  data  and  methodology 
used  to  develop  the  new  mechanisms 
now  being  finalized. 

1.  Bond  Rating  Test  (§  280.104) 

In  order  to  pass  the  bond  rating  test, 
local  government  entities  must  have 
outstanding  issues  of  general  obligation 
bonds  that  are  currently  rated  at  least 
“investment  grade”  by  Moody’s  or 
Standard  &  Poor’s.  Special  districts, 
such  as  school  districts  or  airport 
authorities,  that  do  not  have  the 
authority  to  issue  general  obligation 
bonds  may  substitute  investment  grade 
revenue  bonds  for  general  obligation 
debt  to  satisfy  the  bond  rating  test.  In 
both  cases,  the  municipality’s  total 
outstanding  obligation  must  be  $1 
million  or  more,  excluding  refunded 
obligations.  Investment  grade  bonds  are 
those  with  a  current  Standard  and 
Poor’s  bond  rating  of  AAA,  AA,  A,  or 
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BBB,  or  a  current  Moody’s  bond  rating 
of  Aaa,  Aa,  A,  or  Baa.  If  a  local 
government  has  multiple  outstanding 
issues  of  general  obligation  or  revenue 
bonds  with  different  ratings,  or  if  the 
ratings  assigned  to  a  single  class  or  issue 
of  bonds  by  different  ratings  agencies 
differ,  the  lowest  rating  must  satisfy  the 
criterion  of  the  test. 

If  a  local  government  owner  or 
operator  using  the  bond  rating  test  to 
provide  financial  assurance  finds  that  it 
no  longer  meets  the  bond  rating  test 
requirements,  the  local  government 
owner  or  operator  must  obtain 
alternative  coverage  within  150  days  of 
the  change  in  status. 

The  Agency  is  aware  that  municipal 
bonds  are  often  insured  by  third-party 
insurance  companies,  and  that  the 
rating  assigned  to  such  insured  bonds  is 
established  primarily  by  the  credit- 
worthiness  of  the  insurer.  After 
examining  the  criteria  used  by  the  rating 
companies  to  evaluate  bond  insurance 
companies,  however,  the  Agency  has 
concluded  that  the  provisions  for  on¬ 
going  review  and  intervention  granted 
to  the  bond  insurance  companies  under 
the  insurance  agreements  provides  a 
level  of  third-party  oversight 
comparable  to  that  provided  directly  by 
the  bond  rating  companies.  For 
purposes  of  this  rule,  therefore,  the 
Agency  is  not  distinguishing  between 
general  obligation  bonds  that  are 
uninsured  or  insured  by  a  bond 
insurance  company. 

EPA  has  not  found  evidence  that 
other  providers  of  other  methods  of 
credit  enhancement,  such  as  letters  of 
credit,  provide  a  degree  of  oversight 
equivalent  to  that  provided  by  bond 
insurers.  Consequently,  ratings  that  are 
supported  by  means  of  credit 
enhancement  other  than  bond  insurance 
may  not  be  used  to  demonstrate 
financial  responsibility. 

The  Agency  has  selected  the  existence 
of  investment-grade  bond  ratings  on 
general  obligation  debt  as  an  option  for 
demonstrating  financial  responsibility 
for  several  reasons.  First,  EPA  took  into 
consideration  the  use  of  bond  ratings  as 
a  standard  measure  of  risk  by  banks  and 
other  fiduciary  entities.  As  a  result  of  a 
1938  agreement  issued  jointly  by  the 
Comptroller  of  the  Currency,  the  Federal 
Deposit  Insurance  Corporation,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Executive 
Committee  of  the  National  Association 
of  Supervisors  of  State  Banks,  these 
agencies  have  given  municipal  bonds  in 
the  first  four  rating  categories  (Aaa 
through  Baa  or  AAA  through  BBB) 
privileged  status  as  investment 
securities.  Banks  are  permitted  to  hold 
only  a  certain  number  of  low  or  unrated 


bonds,  and  they  must  balance  such 
holdings  with  higher  rated  or  more 
credit-worthy  securities.  Second,  bond 
ratings  serve  as  one  of  the  only 
independent  evaluations  of  local 
government  entities’  financial  health.  To 
perform  their  evaluations,  the  bond 
rating  companies  must  consider  a 
variety  of  factors  that  affect  both  local 
government  entities’  current  ability  to 
pay  and  the  likelihood  of  continued 
ability  to  pay  in  the  future.  In  particular, 
the  costs  of  environmental  obligations 
are  included  in  the  evaluations.  Thus, 
the  costs  of  underground  storage  tanks, 
solid  waste  landfills,  hazardous  waste 
landfills,  sewage  treatment  plants,  and 
associated  environmental  liabilities  are 
factored  into  the  rating  analysis.8  Third, 
general  obligation  bonds  are  secured  by 
the  full  faith  and  credit  of  the  borrower, 
and  backed  by  the  issuers’  ability  to  levy 
taxes  or  make  legislative  appropriations. 
The  Agency  considers  this  underlying 
security  equivalent  to  the  requisite  level 
of  financial  responsibility  intended 
under  Subtitle  I.  Fourth,  bonds  are  re- 
rated  on  a  periodic  basis.  Local 
governments  are  required  to  provide 
current  financial  data  annually;  failure 
to  do  so  can  result  in  removal  of  the 
bond  rating.  Also,  the  rating  agencies 
receive  local  newspapers  from  around 
the  country  to  monitor  local 
conditions.7 

Today’s  rule  allows  the  use  of  insured 
issues  of  general  obligation  bonds. 
Information  horn  bond  rating  companies 
indicates  that  local  governments  do  not 
purchase  insurance  as  a  means  of 
earning  an  investment  grade  rating,  but 
rather  to  increase  the  rating  from  a 
lower  investment  grade  (a.g.,  Baa,  Baal, 
or  A)  to  the  very  highest  (Aaa).  In 
exchange  for  the  cost  of  the  insurance, 
the  local  governments  obtain  a  lower 
interest  rate  for  the  life  of  the  bond. 
Analysis  undertaken  by  Moody’s  of  four 
major  bond  insurers  shows  that  virtually 
all  of  the  insured  debt  would  have 
earned  an  investment  grade  rating 
without  the  insurance,  and  so  would 
qualify  under  the  bond  rating  test.*  In 
addition,  bond  insurers,  unlike  bond 
rating  agencies,  have  a  strong  financial 


Linda  Reidt  Critchfield,  EPA  Office  of 
Underground  Storage  Tanks,  memorandum  to  the 
record,  “Conversation  with  A1  Medioli,  Moody’s 
Investor  Services  on  August  29, 1989,"  September 
15, 1989. 

7  Ibid. 

8  Memorandum  from  Kate  Donaldson,  lames 
Dickson,  and  Tony  Ban  sal,  ICF  Incorporated,  to 
Stephanie  Bergman,  EPA  Office  of  Underground 
Storage  Tanks,  “Municipal  Bond  Insurance,”  May 
31, 1989;  memorandum  from  Kate  Donaldson, 
lames  Dickson,  and  Tony  Ban  sal.  ICF  Incorporated, 
to  Stephanie  Bergman,  EPA  Office  of  Underground 
Storage  Tanks,  “Municipal  Bond  Insurance 
Companies,”  )une  22, 1989, 


interest  in  the  soundness  of  the  local 
governments.  If  a  local  government 
defaults  on  a  payment,  the  bond 
insurers  must  meet  the  payment. 
Consequently,  bond  insurers  track  the 
financial  obligations  of  insured  local 
governments  closely  and  often  have 
covenants  that  allow  them  to  intervene 
in  local  government  operations. 

Insurers,  for  example,  may  insist  on 
more  conservative  fiscal  policies  to 
preserve  the  financial  strength  of  a 
community,  which  in  turn,  lowers  the 
risk  and  cost  associated  with  the  bond 
insurance.  Although  the  bond  rating  of 
insured  bonds  doe?  not  directly  indicate 
a  local  govemmert’s  financial 
condition,  it  does  demonstrate  both  that 
the  government  has  assured  the 
insurance  company  of  its  ability  to  meet 
its  debts,  and  that  a  third  party  has  a 
strong  confidence  in  the  financial  health 
of  the  local  government. 

Two  commenters  agreed  with  and 
endorsed  the  methodology  of  the  bond 
rating  test,  stating  that  the  test  will  serve 
as  a  simple  method  for  demonstrating 
financial  responsibility  and  will  provide 
the  Agency  with  the  assurance  it  seeks 
without  imposing  too  great  a  burden  on 
the  regulated  community. 

Several  commenters  suggested  that 
the  Agency  expand  the  bond  rating  test 
to  include  revenue  bonds  and  other 
sorts  of  debt  instruments  as  well  as 
general  obligation  bonds.  The  Agency 
has  researched  the  criteria  used  to 
assign  credit  ratings  on  short-term  notes, 
certificates  of  participation,  lease  rental 
debt,  and  revenue  bonds,  and  examined 
how  well  the  credit  rating  addresses  the 
financial  health  and  fiscal  management 
practices  of  local  governments.  The 
Agency  also  reviewed  the  default  rates 
of  these  types  of  securities. 

EPA  is  expanding  the  bond  rating 
mechanism  to  allow  non-general 
purpose  governments  (i.e..  special 
districts  and  school  districts)  that  do  not 
have  the  authority  to  issue  general 
obligation  bonds  to  demonstrate 
financial  responsibility  if  they  have 
earned  an  investment-grade  rating  on  at 
least  $1  million  in  outstanding  revenue 
bond  issues  not  backed  by  any  form  of 
credit  enhancement. 

EPA  has  determined  that  revenue 
bond  financing  is  central  to  the 
operation  of  most  special  districts  and 
that  the  ratings  on  revenue  bonds  issued 
by  special  districts  therefore  provide  an 
adequate  representation  of  their 
financial  strength.  Special  districts  are 
created  for  a  specific  purpose,  such  as 
to  provide  airport  services  to  a 
community.  The  revenue  stream 
underlying  the  strength  of  a  special 
district  is  the  same  as  the  base 
underlying  its  associated  revenue 
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bonds.  Ratings  on  revenue  bonds  are, 
therefore,  appropriate  measures  of 
special  districts’  financial  capabilities. 
(This  is  not  the  esse  for  a  general 
purpose  government  that  issues  revenue 
bonds,  such  as  a  dty,  because  the 
revenue  stream  supporting  a  specific 
revenue  bond  is  not  equivalent  to  the 
overall  tax  base  supporting  the  local 
government.)  In  addition,  EPA 
determined  that  there  has  been  a  low 
incidence  of  default  of  investment-rated 
revenue  bonds  not  enhanced  by  third- 
party  support — e.g.,  bond  insurance  or  a 
letter  of  credit.  EPA  examined 
information  on  revenue  bond  defaults 
between  January  1989  and  May  1991. 
Over  that  time  period,  approximately 
150  issues  defaulted.  EPA  estimates  that 
no  more  than  five  of  these  issues  had 
unenhanced  investment-grade  bond 
ratings  from  Moody’s  at  the  time  of 
default,  representing  a  default  rate  of 
less  than  0.1  percent  per  year  of  rated 
bonds.  Eight  of  the  defaulted  issues 
were  backed  by  letters  of  credit,  and  two 
were  insured  by  bond  insurance 
companies. 

Because  the  credit  rating  for  revenue 
bonds  issued  by  general  purpose 
governments  (e.g.,  townships,  cities,  and 
counties)  would  not  measure  the 
financial  health  and  fiscal  management 
practices  of  that  type  of  government  as 
a  whole,  and  because  revenue  bonds  are 
not  usually  used  to  finance  projects 
central  to  the  operation  of  a  general 
purpose  government,  the  Agency  has 
determined  that  general  purpose 
governments  with  the  authority  to  issue 
general  obligation  debt  may  not  use 
revenue  bonds  to  demonstrate  financial 
responsibility. 

Similarly,  because  the  credit  rating  for 
short-term  notes,  lease  rental  debt,  and 
certificates  of  participation  does  not 
provide  sufficient  information  on  the 
financial  strength  of  local  governments, 
local  governments  may  not  use  these 
instruments  to  demonstrate  financial 
responsibility. 

Two  commenters  asserted  that  the 
bond  rating  test  is  unavailable  to  many 
local  governments  simply  because  the 
amount  of  outstanding  debt  is  less  than 
one  million  dollars  and  suggested  that 
the  required  amount  of  outstanding  debt 
should  be  decreased.  EPA  intends  the 
bond  rating  mechanism  to  be  used  by 
local  governments  that  have  shown  their 
capability  to  sustain  debts  comparable 
in  size  to  the  minimum  level  of 
financial  assurance  as  determined  by 
statute.  Governments  that  are  not  able  to 
demonstrate  such  capability  may  use 
another  mechanism  to  demonstrate 
financial  responsibility.  Based  on  the 
analysis  conducted  for  the  proposed 
rule,  the  Agency  estimates  that 


approximately  87  percent  of  general 
obligation  bonds  are  issued  for  aggregate 
amounts  greater  than  $1  million. 

One  commenter  endorsed  the  bond 
rating  test,  but  noted  that  a 
governmental  entity  will  no  longer 
qualify  for  the  bond  rating  test  if  it 
reduces  its  total  debt  below  $1  million. 
The  commenter  suggested  that  the 
amount  of  unused  debt  capacity  may  be 
more  important  than  the  amount  of 
debt.  Another  commenter  staled  that  the 
essential  factor  in  the  test  should  not  be 
the  dollar  limit  outstanding,  but  rather 
the  statutory  right  of  the  authority  to 
issue  bonds  and  the  credit  ratings  which 
have  been  established  for  that  particular 
government  entity  on  debt  which  has  or 
could  be  issued.  Because  a  local 
government  entity  does  not  have  a 
credit  rating  from  Standard  and  Poor’s 
or  Moody’s  unless  it  has  outstanding 
debt,  the  commenter  urged  the  Agency 
to  devise  some  test,  presumably  a 
worksheet  test,  to  measure  credit 
worthiness  if  bond  ratings  have  not  been 
issued. 

The  Agency  has  determined  that  it  is 
appropriate  to  require  $1  million  in 
outstanding  debt  as  part  of  the  bond 
rating  mechanism.  The  requirement 
ensures  that  the  bond  rating  used  to 
demonstrate  financial  responsibility  is 
based  on  a  level  of  outstanding  debt 
consistent  with  the  amount  of  financial 
responsibility  being  demonstrated. 
Although  there  may  be  merit  in  the 
argument  that  the  level  of  debt  capacity 
is  an  indicator  of  potential  financial 
abilities,  EPA  does  not  believe  that 
incorporating  available  debt  capacity 
would  be  feasible.  First,  calculating 
levels  of  available  capacity  is  more 
difficult  than  applying  the  bond  rating 
test  as  written,  and  is  subject  to  greater 
uncertainties.  Second,  the  fact  that  the 
local  government  has  available  debt 
capacity  does  not  ensure  that  it  will  be 
able  to  issue  the  debt  and  maintain  its 
bond  rating,  particularly  if  the  amount 
of  outstanding  debt  is  substantially  less 
than  the  amount  of  required  financial 
assurance.  The  Agency  notes  that  excess 
bond  authority  may  be  used  as  one  part 
of  one  alternative  of  the  fund  balance 
mechanism. 

Because  bond  rating  information  is 
easily  obtainable,  the  use  of  bond 
ratings  as  a  self-test  mechanism  will 
impose  minimal  administrative  burden 
in  determining  a  local  government 
entity’s  eligibility.  Many  local 
government  entities,  however,  do  not 
currently  have  general  obligation  bond 
ratings.  As  of  July,  1991  Moody’s  had 
ratings  for  a  total  of  7,653  investment- 
rated  general  obligation  bonds  issued  by 
local  government  entities  that  were 
"investment  grade”  and  were  not 


insured.9  (Because  some  local 
government  entities  may  have  multiple 
issues  of  general  obligation  bonds,  the 
number  of  local  governments  with  rated 
bonds  may  be  lower.)  Although 
Standard  &  Poor’s  rates  additional 
entities,  there  is  a  substantial  overlap — 
one  study  found  that  94  percent  of  cities 
of  2,500  or  more  residents  with  a  rating 
from  Standard  &  Poor’s  also  had  a  rating 
from  Moody’s.10  In  contrast,  there  are 
more  than  80,000  local  government 
entities  in  the  United  States,  of  which 
an  estimated  25,000  own  USTs.  To 
provide  local  governments  with  as  many 
compliance  choices  as  possible  to  meet 
the  requirement,  the  Agency  has  also 
developed  additional  self-test 
mechanisms  to  demonstrate  financial 
responsibility. 

2.  Local  Government  Financial  Test 
(§  280.105) 

As  part  of  the  underground  storage 
tank  requirements  proposed  on  June  18, 
1990,  EPA  included  a  local  government 
financial  test  that  could  be  used  by  local 
government  owners  and  operators  of 
USTs  to  satisfy  the  financial 
responsibility  requirements  of  §  280.93. 
The  local  government  financial  test,  or 
"worksheet  test”,  was  designed  for  local 
governments  that  cannot  use  the  bond 
rating  test  (§  280.104)  because  they  have 
less  than  $1  million  in  outstanding 
investment  grade  bonds.  As  described  in 
the  preamble  to  the  proposed  rule, 
however,  local  government  entities  that 
have  applicable  outstanding  debt  rated 
lower  than  investment  grade,  even  if 
this  amount  is  less  than  SI  million, 
cannot  use  the  worksheet  test.  This 
limitation  on  the  use  of  the  worksheet 
test  applies,  therefore,  to  the  general 
obligation  debt  of  general  purpose  local 
governments  and  to  outstanding 
revenue  bonds  of  those  local 
government  entities  that  are  legally 
restricted  from  issuing  general 
obligation  bonds. 

As  described  in  the  preamble  to  the 
proposed  rule,  the  Agency  designed  and 
developed  the  worksheet  test  to  capture 
local  government  variation  using  an 
index  of  financial  strength.  The  index 
assigns  a  rank  to  each  of  the  general 
purpose  governments  in  the  Census  of 
Governments.  After  arraying  the 
governments  according  to  their  rank  on 
the  index,  the  test  establishes  a  cut-off 


9  Brenda  Ramos,  Moody’s  Investors  Service, 
Public  Finance  Department,  letter  to  Linda 
Critchfield,  EPA,  July,  1991. 

l0Cluff,  George  S.,  and  Farnham,  Paul  G., 
"Standard  &  Poor’s  vs.  Moody’s:  Which  City 
Characteristics  Influence  Bond  Ratings?”,  Quarterly 
Review  of  Economics  and  Business,  Board  of 
Trustees  of  the  University  of  Illinois,  Volume  24, 
No.  3, 1984. 
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point  that,  in  the  Agency’s  opinion, 
excludes  that  bottom  fraction  of  local 
governmental  entities  that  might  not  be 
able  to  meet  their  financial  obligations 
in  the  event  of  an  UST  release.  The 
procedures  used  to  develop  the  index 
and  establish  the  threshold  cut-off  are 
discussed  in  the  preamble  to  the 
proposed  rule,  the  background 
documents  to  this  rulemaking,  and  in 
subsequent  sections. 

The  test  was  designed  to  isolate  the 
fraction  of  governmental  entities  that  are 
in  poor  financial  condition  from  those 
other  governments  that,  in  general,  have 
sufficient  resources  and  flexibility  to 
respond  to  an  UST  release. 

Consequently,  the  Agency  is  not 
establishing  the  worksheet  test  as  a 
precedent  for  other  Agency  regulations 
affecting  local  governments,  because 
other  regulations  may  require  either 
larger  required  levels  of  hinds  or  more 
certain  cash  flows. 

Features  of  the  Proposed  Local 
Government  Financial  Test 

The  proposed  worksheet  test  had  the 
following  features: 

•  Using  a  worksheet,  an  eligible  local 
governmental  entity  would  calculate 
nine  financial  ratios  using  easily 
available  financial  data.  The  nine  ratios 
were: 

— Debt  service  to  total  revenues, 

— Total  funds  to  total  expenses, 

— Total  revenues  to  total  expenses, 

— Debt  service  to  population, 

— Total  revenues  to  population, 

— Total  expenses  to  population, 

— Total  funds  to  total  revenues, 

— Total  funds  to  population,  and 
— Local  revenues  to  current 

expenditures. 

•  Each  of  the  nine  ratios  was 
compared  to  the  national  distribution  of 
that  ratio  to  calculate  a  z-score,  which 
is  a  measure  of  how  far  above  or  below 
the  national  average  the  municipality’s 
ratio  lies. 

•  The  individual  z-scores  for  the  nine 
ratios  were  then  weighted  and  added  to 
calculate  a  total  score,  or  index. 

•  Governments  with  a  total  score  that 
passed  the  specified  threshold  could  use 
the  test  as  a  mechanism  for 
demonstrating  financial  responsibility 
for  UST  corrective  action  and  third- 
party  liability  claims.  To  simplify  the 
use  of  the  worksheet  test,  the  threshold 
value  was  incorporated  into  the 
calculation  of  the  final  score,  so  that 
governments  achieving  a  final  score 
greater  than  zero  passed  the  worksheet 
test. 


Comments  on  the  Proposed  Local 
Government  Financial  Test 

EPA  received  several  comments  on  its 
proposed  financial  test  for  local 
governments.  The  comments  focused  on 

(1)  the  exclusion  of  local  governments 
with  less  than  investment  grade  debt;  (2) 
use  of  the  term  “self-insurance”;  (3) 
updating  the  worksheet  test  using  1987 
Census  of  Governments  data;  (4) 
deleting  specific  ratios  from  the  test;  (5) 
lowering  die  threshold  level;  and  (6)  the 
appropriateness  of  the  worksheet  test  for 
non-general  purpose  local  governments. 
The  substance  of  the  major  comments 
received  is  briefly  summarized  below, 
followed  by  the  Agency’s  rationale  for 
accepting  or  rejecting  the  commenters’ 
recommendations  in  the  final  worksheet 
test  requirements. 

(1)  Exclusion  of  Local  Governments 
with  Less  than  Investment  Grade  Debt. 
One  commenter  believed  the  worksheet 
test  should  be  available  to  all  local 
governments,  even  those  with 
outstanding  debt  rated  below 
investment  grade.  The  commenter 
reasoned  that  bond  rating  entities  are 
not  always  accurate  and,  moreover, 
provide  ratings  that  allow  investors  to 
assess  a  potential  investment,  a  different 
purpose  than  assessing  financial 
responsibility  to  respond  to  an  UST 
release.  The  commenter  stated  that 
allowing  use  of  the  worksheet  test 
would  recognize  these  realities  without 
undercutting  the  purpose  of  the  test. 

For  reasons  cited  in  the  preamble  to 
the  proposed  rule,  however,  EPA  does 
not  agree  that  local  governments  with 
bond  ratings  of  less  than  investment 
grade  should  be  eligible  to  use  the 
worksheet  test.  The  Agency  notes  that 
(1)  failure  to  earn  an  investment  rating 
is  costly  to  local  governments,  (2)  local 
governments  have  the  incentive  and 
ability  to  work  with  bond  rating 
agencies  to  establish  policies  and 
procedures  that  would  raise  the  bond 
ratings,  and  (3)  the  bond  rating  process 
involves  a  more  detailed  examination  of 
local  government  financial  condition 
than  can  be  accomplished  through  a 
simple  worksheet  test. 

(2)  Use  of  the  Term  “Self-insurance.>’ 
One  commenter  stated  that  State  law 
might  prohibit  certain  otherwise  eligible 
government  entities  from  using  the 
worksheet  test.  The  commenter  noted 
that  New  York  Slate  law  authorizes 
specific  programs  for  self-insurance  and 
that,  because  they  have  not  been 
specially  authorized  for  this  purpose, 
component  school  districts  cannot  use 
the  worksheet  test  (or,  indeed,  the  bond 
rating  test)  to  demonstrate  the  ability  to 
self-insure. 


EPA  understands  that  the  term  “self- 
insurance”  has  specific  legal  meanings 
that  may  be  limiting  and  has,  therefore, 
modified  the  rule  to  delete  references  to 
“self-insurance.”  The  modifications 
clarify  that  the  use  of  the  worksheet  test 
mechanism  is  to  demonstrate 
compliance  with  the  financial 
responsibility  regulations,  and  not  to 
“self-insure.” 

(3)  Updating  the  Worksheet  Test 
Using  1987  Onsus  of  Governments. 
Although  not  proposing  specific 
amendments  to  the  worksheet,  two 
commenters  criticized  the  use  of  data 
from  the  1982  Census  of  Governments 
in  developing  the  worksheet  test.  One 
commenter  believed  that  use  of  decade- 
old  data  could  introduce  inaccuracies  in 
the  results  of  the  worksheet  test.  As  an 
example,  the  commenter  pointed  out 
that  changes  in  the  financial  practices  of 
local  governments,  such  as  an  increase 
in  the  size  of  new  debt  issues,  could 
mean  that  the  reality  of  what  makes  a 
local  government  financially  strong  is 
different  now  than  it  was  in  1982. 

EPA  agrees  with  the  commenter  and, 
in  response,  has  updated  the  analyses 
used  to  develop  the  worksheet  test  using 
data  from  the  1987  Census  of 
Governments,  which  was  not  available 
when  this  rule  was  proposed.  As  further 
described  below  and  in  the  Background 
Document,  the  new  analyses  show  that 
the  ratios  included  in  the  proposed 
worksheet  test  were  highly  correlated 
with  similar  factors  in  the  analyses  of 
both  the  1982  and  1987  Census  of 
Governments  data,  and  that 
incorporation  of  the  1987  data  did  not 
significantly  alter  the  structure  of  the 
worksheet  test.  In  particular,  EPA 
confirmed  that  ratios  incorporating 
population  (for  example,  total  revenues 
per  capita)  and  fiscal  autonomy  (e.g., 
local  revenues  to  current  expenditures) 
are  important  indicators  of  tne  relative 
financial  strengths  of  governments.  In 
addition,  EPA  has  updated  the 
worksheet  to  reflect  changes  in  the 
means,  standard  deviations,  and  weights 
associated  with  each  of  the  ratios. 

(4)  Deleting  Specific  Ratios  from  the 
Worksheet  Test.  One  commenter  urged 
the  Agency  to  delete  Factor  5,  “local 
coverage”  (local  revenue  to  current 
expenses),  from  the  worksheet  test  as 
inappropriate  for  use  in  assessing  a  local 
government's  level  of  financial 
responsibility.  The  commertter  argued 
that  Factor  5  disadvantages  those  local 
governments  that  rely  more  heavily  on 
State  funding  than  others.  While  this 
factor  is  designed  to  measure  local 
autonomy  and  the  ability  of  local 
governments  to  redirect  funds  to  meet 
the  cost  of  UST  releases,  the  commenter 
argued  that  a  significant  proportion  of 
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the  funds  that  local  governments  receive 
from  States  is  not  tied  to  specific 
purposes  and  may  be  used  as  the  local 
government  deems  appropriate. 

EPA  believes  that,  because  local 
governments  do  not  control  and  cannot 
assure  the  continuance  of  State  or 
Federal  aid,  local  governments  with  a 
high  dependence  on  non-local  sources 
are  less  assured  of  the  ability  to  respond 
to  UST  releases,  whether  the  funds  are 
dedicated  to  specific  programs  or  not 
The  Agency  notes  that  a  local 
government  may  be  weak  in  a  particular 
variable  but  still  pass  the  worksheet  test. 
For  example,  a  government  with  a  high 
reliance  on  intergovernmental  aid  may 
still  pass  the  worksheet  test  if  its  overall 
financial  situation  is  predominantly 
sound  as  measured  by  the  remaining 
variables.  The  selection  of  factors  was 
developed  through  extensive  statistical 
analysis  of  local  government  financial 
conditions.  For  reasons  described 
below,  however,  the  Agency  has 
modified  the  proposed  worksheet  test  to 
replace  the  ratio  of  local  revenues  to 
current  expenditures  with  the  ratio  of 
local  revenues  to  total  revenues,  an 
alternate  ratio  representative  of  “local 
coverage”. 

(5)  Lowering  the  Threshold  Level.  One 
commenter  recommended  that  the 
threshold  value  should  be  reduced  from 
15  to  a  maximum  of  10  percent.  The 
commenter  argued  that  EPA’s  own 
statements  in  the  preamble  that  local 
governments  rarely  go  bankrupt,  are  not 
permitted  to  void  obligations  through 
bankruptcy,  and  generally  possess  the 
ability  to  meet  financial  obligations 
through  taxation  were  inconsistent  with 
the  finding  that  15  percent  of  local 
governments  should  be  disqualified 
from  using  the  worksheet  test  to 
demonstrate  financial  responsibility.  In 
addition,  the  commenter  believed  that 
the  worksheet  analysis  exaggerated  the 
actual  impacts  likely  to  occur  by  not 
including  consideration  of  incidence  of 
UST  ownership.  The  commenter 
reasoned  that  small  local  governments, 
the  ones  that  are  most  likely  to  rely  on 
a  worksheet  test,  are  much  less  likely  to 
own  USTs  than  larger  local 
governments.  Thus,  the  average  impacts 
assumed  exaggerate  actual  impacts 
likely  to  occur.  The  commenter 
concluded  that  these  factors  suggested 
that  a  15  percent  failure  rate  was  too 
stringent,  but  that  a  maximum  cutoff  of 
10  percent  would  recognize  the  reality 
of  the  financial  strength  of  local 
governments. 

The  Agency  notes  that  costs 
associated  with  clean-ups  can  range 
widely  and  that  different  standards 
cannot  be  applied  to  different  owners. 
In  fact,  if  standards  were  based  on  size 


of  the  local  government,  proportionately 
fewer  smaller  governments  would  be 
able  to  demonstrate  financial 
responsibility  because  of  the  more 
limited  total  resources  of  small  local 
governments.  As  shown  in  the 
background  document,  however,  EPA 
believes  that  smaller  governments  are 
more  likely  to  pass  the  worksheet  test 
than  are  their  larger  counterparts. 
Consequently,  the  Agency  believes  its 
overall  approach  used  to  set  the 
threshold  is  appropriate. 

Two  commenters  pointed  out  that  the 
difference  between  the  10  and  15 
percent  cutoffs  in  the  Agency’s  analysis 
was  not  great.  Another  commenter 
stated  that  the  threshold  should  be 
reconsidered  or  justified  because  the 
commenter  did  not  believe  the  preamble 
or  supporting  documents  contained 
evidence  that  15  percent  of  local 
government  entities  are,  in  fact, 
financially  unstable  and,  even  if  they 
are  generally  unstable,  that  they  will  be 
incapable  of  meeting  their  UST 
obligations. 

As  described  below,  the  Agency  has 
updated  the  worksheet  test  using  the 
1987  Census  of  Governments,  including 
updated  means,  standard  deviations, 
and  weights  for  each  ratio,  as  well  as  a 
reevaluation  of  the  threshold  level. 
Based  on  its  review  of  the  updated 
information,  the  Agency  has  determined 
that  a  threshold  level  that  allows  90 
percent  of  local  governments  to 
demonstrate  financial  responsibility 
based  on  the  worksheet  test  represents 
a  reasonable  balance  between  the 
statutory  requirement  that  UST  owners 
demonstrate  financial  responsibility  and 
the  demonstrated  stability  of  most  local 
governments.  Consequently,  the  Agency 
agrees  with  the  commenters  that  a  10 
percent  threshold  offers  adequate 
safeguards. 

(6)  Appropriateness  of  the  Worksheet 
Test  for  Non-general  Purpose  Local 
Governments.  Two  commenters  stated 
that  a  financial  test,  such  as  the 
worksheet,  designed  to  measure  the 
financial  strength  of  general  purpose 
governments,  is  unsuitable  for  special 

aose  organizations  such  as  airports, 
je  and  toll  road  authorities,  and 
publicly-owned  utilities.  Unlike  general 
purpose  governments,  one  commenter 
argued,  these  so-called  “proprietary” 
government  entities  conform  to 
generally  accepted  accounting 
procedures  similar  to  accounting 
systems  employed  in  the  private  sector, 
rather  than  the  modified  accrual 
accounting  terms  and  criteria 
appropriate  to  measure  the  success  of  a 
traditional  government.  Because  the 
corporate  test  is  similarly  inappropriate 
for  these  special-purpose  entities,  the 


commenter  requested  that  the  Agency 
develop  an  alternative  financial  test  for 
government  entities  required  to  use 
accrual  accounting.  The  commenter 
suggested  that  the  corporate  lest  in  40 
CFR  280.95,  based  on  the  accrual 
method,  might  be  modified  to  take  into 
account  the  substantially  greater 
financial  stability  of  publicly-owned 
utilities. 

The  Agency  recognizes  that  specific 
data  requirements  preclude  most  special 
districts  from  using  the  worksheet  test. 

In  limited  cases,  however,  some  special 
districts  (e.g.,  school  districts  that  serve 
a  specific  population)  may  have  the 
information  necessary  to  complete  the 
worksheet  test  (e.g.,  they  can  measure 
population).  EPA  believes  that  the  new 
mechanisms,  particularly  with  the 
inclusion  of  revenue  bonds  issued  by 
special  districts  using  the  bond  rating 
test,  will  allow  most  UST-owning 
governments  to  demonstrate  financial 
responsibility  without  the  need  for  an 
additional  financial  test  targeted 
specifically  at  special  districts. 

Update  of  Worksheet  Test  Using  1987 
Census  of  Governments 

Although  its  basic  features  have  not 
been  modified,  the  Agency  has  updated 
the  worksheet  test  using  the  1987 
Census  of  Governments.  The  procedures 
used  to  conduct  the  new  analyses  were 
the  same  as  for  the  proposed  rule,  as 
documented  in  the  preamble  to  the 
proposed  rule  and  the  background 
documents  to  this  rulemaking,  and  as 
summarized  below. 

Starting  with  78  different  financial 
ratios  and  variables  commonly  used  in 
financial  analysis,  the  Agency  used  a 
statistical  technique  called  “factor 
analysis”  to  group  the  variables.  Factor 
analysis  serves  two  purposes.  First,  it 
identifies  underlying  characteristics,  or 
factors,  that  differentiate  between  the 
members  of  a  population  (in  this  case, 
between  different  counties, 
municipalities,  and  townships).  Second, 
it  tells  how  much  of  the  difference  (the 
"percent  of  variance  explained”) 
between  the  members  of  the  population 
is  accounted  for  by  each  factor.  The 
Background  Document  contains  a  more 
detailed  explanation  of  the  statistical 
analyses  performed.-including  the  factor 
analysis. 

The  factor  analysis  identified  a  total 
of  15  factors  that  distinguish  between 
local  government  entities.  Based  on  its 
review  of  the  results  of  the  factor 
analysis,  the  Agency  identified  six 
factors  that  (1)  captured  the  variation  in 
financial  performance  of  local 
governments  and  (2)  appeared 
appropriate  for  the  UST  financial  test 
As  with  the  proposed  worksheet  test, 
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the  final  worksheet  test  includes  the 
following  six  factors:  (1)  Debt  burden, 

(2)  funds  coverage,  (3)  outlays  per 
capita,  (4)  funds  per  capita,  (5)  local 
coverage,  and  (6)  revenues  to  expenses. 
In  selecting  the  factors  and  variables  to 
be  included  in  the  worksheet  test, 
however,  the  Agency  rejected  size, 
because  the  Agency  did  not  wish  to 
exclude  financially  strong  smaller  local 
government  entities  simply  because  of 
size. 

After  selecting  the  factors  to  be 
represented  in  the  worksheet,  it  was 
necessary  to  select  the  specific  ratios  to 
represent  the  factors.  In  choosing  ratios, 
the  Agency  wished  to  (1)  keep  the  total 
number  of  ratios  to  a  manageable  level, 
while  (2)  retaining  as  large  a  number  of 
specific  indicators  as  feasible.  The  final 
worksheet  uses  nine  ratios,  which 
include  the  variables  (1)  debt  service,  (2) 
total  revenues,  (3)  total  expenditures,  (4) 
population,  (5)  total  funds,  and  (6)  local 
revenues.  The  ratios  selected  and  the 
factors  that  they  represent  are  presented 
below. 

Factor  1 — debt  burden :  debt  service  to 
total  revenues. 

Factor  2— funds  coverage:  total  funds  to 
total  revenues;  total  funds  to  total 
expenses. 

Factor  3 — outlays  per  capita:  total 
revenues  per  capita;  total  expenses 
per  capita. 

Factor  4— funds  per  capita:  total  funds 
per  capita;  debt  service  per  capita. 
Factor  5 — local  coverage:  local  revenues 
to  total  revenues. 

Factor  6 — revenues  to  expenses:  total 
revenues  to  total  expenses. 

EPA  found  that,  in  general,  the  same 
ratios  included  in  the  proposed 
worksheet  test  were  important  in  the 
factor  analyses  of  both  the  1982  and 
1987  Census  of  Governments  data. 

There  is,  however,  one  change  to  the 
worksheet  test  ratios  as  a  result  of  the 
updated  factor  analysis.  Factor  5,  “local 
coverage”,  is  now  represented  by  the 
ratio  of  local  revenues  to  total  revenues 
rather  than  the  ratio  of  local  revenues  to 
current  expenses.  The  factor  analysis  of 
1987  Census  of  Governments  data  found 
that  the  ratio  of  local  revenues  to  total 
revenues  was  very  highly  correlated 
with  Factor  5,  while  the  ratio  of  local 
revenues  to  current  expenses  was 
correlated  less  highly  and  was  also 
correlated  with  several  different  factors. 
The  preamble  to  the  proposed  rule 
provides  a  detailed  description  of  the 
importance  of  each  of  these  factors.  One 
other  minor  addition  to  the  final  test  is 
inclusion  of  payments  for  retirement  of 
debt  principal  (not  just  interest 
payments)  in  the  calculation  of  total 
expenses.  This  was  inadvertently 


omitted  from  the  proposed  rule.  (EPA 
has  modified  the  parameters  of  the  test 
to  reflect  the  revised  definition  of  total 
expenses.) 

Together,  these  factors  provide  a 
balanced  view  of  the  stability  and 
financial  strength  of  a  local  government 
entity.  The  Agency  does  not  believe  that 
any  single  factor  or  variable  can  provide 
a  sufficient  indication  of  overall 
financial  stability.  Specifically,  EPA 
does  not  believe  a  focus  on  funds  alone, 
without  adequate  safeguards,  would 
provide  as  good  an  indication  of  the 
ability  of  local  government  entities  to 
provide  financial  assurance  for  an  UST 
release. 

These  factors  serve  to  achieve  the 
Agency’s  goal  of  identifying  and 
eliminating  those  local  government 
entities  that  have  overall  financial 
characteristics  that  are  in  the  bottom 
fraction  of  all  local  government  entities, 
and  that  may,  therefore,  be  at  sufficient 
risk  of  experiencing  financial  distress 
that  would  prevent  them  from  meeting 
their  UST  obligations. 

As  describea  at  proposal,  in 
developing  the  worksheet  the  Agency 
determined  that  performance  on  the 
specific  ratios  selected  to  represent  the 
six  factors  should  be  standardized  so 
that  all  ratios  are  placed  on  an  equal 
basis.  This  is  done  by  calculating  the  “z- 
score”  for  each  of  the  ratios  in  the  test. 
The  z-score  of  an  individual  ratio  is 
calculated  by  first  subtracting  the  mean, 
and  then  dividing  by  the  standard 
deviation: 

(ratio — mean) 

z= - 

standard  deviation 

The  distribution  of  the  z-scores  will 
always  have  a  mean  of  0  and  a  standard 
deviation  of  1,  thereby  placing  each 
variable  in  the  index  on  a  common 
level.  To  calculate  a  single  index  value, 
the  z-scores  are  then  weighted  and 
added  together;  the  weights  are  based  on 
the  percentage  of  variance  explained  by 
the  underlying  factors. 

Selection  of  the  Final  Threshold  Value 

Having  updated  the  financial  index, 
the  Agency  then  examined  different 
threshold  levels  to  determine  a  cut-off 
for  selecting  those  local  governments 
that  have  fiscal  characteristics  adequate 
to  demonstrate  financial  responsibility 
to  meet  UST  obligations.  As  described 
in  the  preamble  to  the  proposed  rule, 
EPA  evaluated  the  impacts  of  a  $1 
million  release  to  determine  an 
appropriate  threshold  for  allowing  local 
governments  to  demonstrate  financial 
responsibility  through  the  worksheet 
test.  In  selecting  a  threshold,  the  Agency 


was  guided  by  two  important 
considerations:  (1)  most  local 
governmental  entities  are  expected  to  be 
able  to  meet  their  financial  obligations 
under  Subtitle  I,  so  a  cut-off  threshold 
in  the  lower  range  (i.e.,  1  to  30  percent) 
is  appropriate,  and  (2)  local 
governmental  entities  on  the  margin  of 
the  selected  threshold  should  clearly  be 
able  to  pay  the  emergency  response  and 
corrective  action  costs  of  an  average 
UST  release. 

For  purposes  of  the  evaluation,  EPA 
assumed  tnat  the  release  costs  would  be 
financed  by  a  mortgage-type  loan  over  a 
20  year  period  at  an  interest  rate  of  10 
percent.  This  interest  rate  is  meant  to  be 
illustrative;  local  governments  may  be 
able  to  borrow  at  rates  lower  than  10 
percent.  Under  a  mortgage-type  loan, 
repayment  is  made  in  equal  annual 
installments  consisting  of  both  interest 
payments  and  principal  repayment.  The 
annual  payment  of  a  $1  million  loan 
over  20  years  at  an  interest  rate  of  10 
percent  is  $117,459;  the  first  year’s 
payment  consists  of  $100,000  interest 
and  $17,459  principal  repayment. 

To  evaluate  whether  a  debt  of  $1 
million  would  be  too  burdensome,  the 
Agency  considered  the  post-release 
performance  on  the  nine  ratios  used  to 
develop  the  index.  The  Agency  paid 
specific  attention  to  two  financial 
parameters  that  financial  institutions 
regularly  use  to  evaluate  prospective 
debtors:  Debt  service  capability  and 
accumulated  funds.  The  Agency  felt  that 
it  is  important  to  consider  the  potential 
debtor’s  debt  servicing  capability 
because  excessive  debt  would  require 
excessive  funds  for  debt  servicing, 
which  could  result  in  a  negative  cash 
flow  (expenditures  greater  than 
revenues)  for  weak  debtors.  Continuous 
negative  cash  flows  increase  the  risk  of 
financial  instability  in  the  short  run  and 
financial  insolvency  in  the  long  run.  It 
is  important  to  consider  the  amount  of 
accumulated  funds  available  to  a 
prospective  debtor  because  a  reserve  of 
accumulated  funds  provides  an  extra 
“cushion”  for  those  emergencies  when 
routine  cash  flows  are  disrupted  as  a 
result  of  unforeseen  circumstances.  As 
long  as  a  local  government  that  is  on  the 
margin  of  the  cut-off  threshold  being 
evaluated  can  demonstrate  that  it  can 
service  its  debts  and  has  a  “cushion”  of 
accumulated  funds  for  emergencies,  the 
Agency  feels  comfortable  that  it  will  be 
able  to  perform  its  routine  business 
when  faced  with  an  UST  release. 

In  its  evaluation,  however,  the  Agency 
did  not  use  a  precise  yardstick  for 
evaluating  the  impacts  of  a  $1  million 
release.  It  is  the  Agency’s  belief  that 
proposing  a  cut-off  threshold  that  is 
applicable  to  the  majority  of  local 
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governments  with  diverse  size, 
demographic,  and  financial 
characteristics  is  more  a  matter  of 
informed  judgment  than  one  of  precise 
measurement. 

Impacts  were  evaluated  on  the  bottom 
30  percent  of  all  general  purpose  local 
governments  in  the  1987  Census  of 
Governments  with  data  sufficient  to 
calculate  the  index  score  (11,487 
governments).  For  each  government,  the 
following  adjustments  were  made  to 
1987  financial  performance  in 
accordance  with  the  definitions  of  terms 
used  in  calculating  the  index: 

•  Total  expenses  were  increased  by 
$117,459  (total  incremental  debt 
service); 

•  Current  expenses  were  increased  by 
$117,459  (total  incremental  debt 
service); 

•  Total  debt  was  increased  by 
$982,451  (loan  amount  of  $1  million 
minus  first-year  principal  repayment); 

•  Total  funds  were  reduced  by 
$117,459  (total  incremental  debt 
service);  and 

•  Debt  service  was  increased  by 
$117,459  (total  incremental  debt 
service). 

In  essence,  the  evaluation  was  made  as 
if  the  release  had  been  incurred  in  1987 
and  reflected  in  end-of-year  financial 
data,  with  no  adjustments  made  by  the 
local  government  to  redirect  funds  or  to 
increase  revenues. 

After  adjusting  the  financial  values, 
each  of  the  nine  ratios  in  the  index  test 
was  recalculated.  Impacts  were 
examined  by  looking  at  the  “marginal” 
local  governments  at  each  threshold  in 
one  percent  increments.  That  is,  to 
evaluate  the  effects  of  selecting  a 
threshold  of  —6.425  (the  index  value 
exceeded  by  95  percent  of  all  general 
purpose  local  governments),  EPA 
examined  the  383  local  governments 
scoring  between  -6.425  and  -6.043 
(the  index  value  exceeded  by  94  percent 
of  all  local  governments).  The  remainder 
of  this  discussion  presents  results  of  the 
“post-release”  ratios  for  each  of  five 
different  threshold  levels:  —6.425, 
-4.937,  -3.990,  -3.242,  and  -2.586. 
Details  of  the  results  are  provided  in  the 
Background  Document  supporting  this 
rule. 

It  should  be  noted  that  no  attempt  was 
made  to  weight  the  potential  impacts  in 
terms  of  the  likelihood  of  UST 
ownership.  That  is,  although  only  about 
2,764  of  the  26,189  general  purpose 
local  governments  serving  fewer  than 
2,500  residents  are  believed  to  own 
USTs,  the  release  costs  were  imposed  on 
all  local  governments."  Consequently, 


11  EPA.  "Economic  Imped  Analysis  of  Additional 
Mechanisms  for  Local  Government  Entities  to 


the  average  impacts  shown  exaggerate 
the  actual  impacts  likely  to  occur. 
(Nevertheless,  an  individual 
government  experiencing  an  UST 
release  may  experience  the  full  effects 
assumed  in  estimating  the  average 
impacts.)  Also,  the  results  assume  that 
the  local  governments  make  no  efforts  to 
mitigate  the  financial  impacts,  either 
through  increasing  taxes  and  fees  or 
reducing  other  expenditures. 

Because  the  index  ranks  local 
governments  in  terms  of  a  smooth  array, 
there  is  unlikely  to  be  a  single  value  at 
which  clear  differences  in  performance 
appear.  Instead,  an  evaluation  of 
impacts  is  likely  to  show  increasing 
performance  and  ability  to 
accommodate  the  costs  of  an  UST 
release  with  increasing  threshold  value. 

Evaluation  of  Threshold  of  -  6.425. 
The  marginal  local  governments 
meeting  a  threshold  of  -  6.425  (those 
between  the  fifth  and  sixth  percentiles 
on  the  index  test)  have  an  average  post¬ 
release  fund  balance  of  about  $3,052,000 
and  a  median  post-release  fund  balance 
of  about  -$49,000.'2’13  About  62 
percent  of  the  marginal  local 
governments  have  a  negative  fund 
balance,  with  the  median  of  total  funds 
per  capita  equal  to  -$46.  The  median 
debt  service  per  capita  is  $167.  The 
median  ratio  of  local  revenues  to  total 
revenues  equals  32  percent.  For  the 
median  local  government,  total  revenues 
are  about  47  percent  of  total 
expenditures. 

Evaluation  of  Threshold  of  —  4.937. 
With  an  increase  in  threshold  to  -4.937 
(corresponding  to  the  10  percentile 
value),  the  average  post-release  fund 
balance  of  the  marginal  local 
governments  is  $1,673,000  and  the 
median  post-release  fund  balance 
increases  to  —$34,400.  The  percentage 
of  local  governments  with  negative  cash 
balances  improves  to  about  56  percent. 
The  median  ratio  of  total  funds  per 
capita  improves  marginally  to  —  $25. 
The  median  annual  debt  service  per 
capita  decreases  to  $131.  The  median 
ratio  of  locally  derived  revenues  to  total 
revenues  increases  to  40  percent, 
whereas  the  median  ratio  of  total 


Demonstrate  Financial  Responsibility  for 
Underground  Storage  Tanks,”  EPA  Office  of 
Underground  Storage  Tanks,  November  1992. 

12  A  threshold  value  set  at  the  5  percentile  would 
exclude  the  local  governments  with  index  value*  in 
the  lowest  five  percent  and  would  include  the 
remaining  95  percent.  A  threshold  value  set  at  the 
10  percentile  would  be  more  stringent — it  would 
exclude  the  local  governments  with  index  values  in 
the  lowest  10  percent,  and  allow  only  those  local 
governments  with'  index  values  in  the  upper  90 
percent  to  pass  the  worksheet  test. 

"The  median  value  is  the  value  for  which  half 
of  the  local  governments  have  a  higher  value,  and 
half  have  a  lower  value. 


revenues  to  total  expenses  increases 
slightly  to  about  49  percent. 

Evafuation  of  Threshold  of  —  3.990. 
When  the  minimum  score  is  changed  to 
-  3.990  (corresponding  to  the  15 
percentile  value),  the  average  post¬ 
release  fund  balance  is  $4,180,000  and 
the  median  fund  balance  decreases 
slightly  to  about  —$35,000.  The 
percentage  of  local  governments  with 
negative  fund  balances  increases 
slightly,  to  about  58  percent,  while  the 
median  ratio  of  funds  per  capita 
improves  slightly  to  -$24.  The  median 
ratio  of  debt  service  per  capita  decreases 
to  $127.  The  median  ratio  of  local 
revenues  to  revenues  increases  to  47 
percent,  whereas  the  median  of  total 
revenues  to  total  expenses  decreases 
slightly  to  48  percent. 

Evafuation  of  Threshold  of  —  3.242. 

At  a  threshold  of  -3.242 
(corresponding  to  the  20  percentile 
value),  the  average  post-release  fund 
balance  is  $5,693,000  and  the  median 
post-release  hind  balance  increases  to 
about  -$20,000.  The  percentage  of  local 
governments  with  negative  fund 
balances  decreases  to  55  percent,  while 
the  median  fund  balance  per  capita 
increases  to  —  $14.  The  median  ratio  of 
debt  service  per  capita  decreases  to 
$119.  The  median  ratio  of  local 
revenues  to  total  revenues  increases  to 
52  percent,  whereas  the  ratio  of  total 
revenues  to  total  expenses  remains 
steady  at  48  percent. 

Evaluation  of  Threshold  at  —2.586. 

At  a  threshold  of  —  2.586 
(corresponding  to  the  25  percentile 
value),  the  average  post-release  fund 
balance  is  $6,651,000  and  the  median 
post-release  fund  balance  improves  to 
about  -$15,000.  The  percentage  of  local 
governments  with  negative  fund 
balances  decreases  to  52  percent.  The 
median  ratio  of  fund  balance  to 
population  improves  to  $10.  The 
median  value  of  debt  service  per  capita 
increases  slightly  to  $123.  Local 
governments  show  increasing  coverage 
of  their  expenses,  including  an  increase 
in  the  median  ratio  of  local  revenues  to 
total  revenues  to  57  percent  and  in  the 
median  ratio  of  total  revenues  to  total 
expenses  to  about  54  percent. 

Analysis  of  Impacts  on  Households. 
EPA  has  considered  the  impacts  of  tank 
closures  that  may  be  caused  by  the 
inability  of  local  governments  to 
demonstrate  financial  responsibility. 
EPA  estimated  the  impacts  on 
households  of  compliance  with  the 
financial  responsibility  requirements  for 
the  median  size,  marginal  government  at 
each  threshold  examined.  EPA  estimates 
that  the  median  “marginal”  general 
purpose  government  (by  population)  at 
the  5  percentile  threshold  serves 
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approximately  1,011  residents,  or  389 
households.  EPA’s  analysis  of  UST 
ownership  patterns  suggests  that 
governments  of  this  size  own  an  average 
of  1.1  USTs.  Based  on  an  average 
present  value  cost  per  UST  closure  of 
$7,000,  the  residents  would  incur  an 
estimated  present  value  cost  of  $19.80 
per  household.14  The  present  value  of 
closure  costs  are  estimated  to  range  from 
$18.00  to  $54.00  per  household  for 
residents  served  by  median 
governments  owning  one  to  three  USTs, 
respectively. 

Based  on  the  average  number  of  USTs 
owned  by  the  median  “marginal” 
general  purpose  local  government  at  the 
10  percentile,  the  costs  to  governments 
required  to  close  their  USTs  are 
estimated  to  be  $15.81  per  household. 
Costs  may  range  from  $14.37  to  $43.11 
per  household  for  residents  served  by 
median  governments  owning  one  to 
three  USTs,  respectively. 

Based  on  the  average  number  of  USTs 
owned  by  the  median  “marginal” 
general  purpose  local  government  at  the 
15  percentile,  the  costs  to  governments 
required  to  close  their  USTs  are 
estimated  to  be  $16.81  per  household 
Costs  may  range  from  $15.28  to  $45.86 
per  household  for  residents  served  by 
median  governments  owning  one  to 
three  USTs,  respectively. 

Based  on  the  average  number  of  USTs 
owned  by  the  median  “marginal” 
general  purpose  local  government  at  the 
20  percentile,  the  costs  to  governments 
required  to  close  their  USTs  are 
estimated  to  be  $14.95  per  household. 
Cost  may  range  from  $13.59  to  $40.78 
per  household  for  residents  served  by 
median  governments  owning  one  to 
three  USTs,  respectively. 

Based  on  the  average  number  of  USTs 
owned  by  the  median  “marginal” 
general  purpose  local  government  at  the 
25  percentile,  the  costs  to  governments 
required  to  close  their  USTs  are 
estimated  to  be  $13.90  per  household. 
Costs  may  range  from  $12.64  to  $37.91 
per  household  for  residents  served  by 
median  governments  owning  one  to 
three  USTs,  respectively. 

These  estimates  tend  to  exaggerate  the 
costs  per  household,  because  they  use 
the  total  estimated  aggregate  cost  over  a 
ten-year  period.  Consequently,  they 
represent  the  cost  to  households  if  the 
entire  cost  associated  with  closing  USTs 


14  A*  discussed  la  the  EIA,  the  present  value  cast 
of  closure  includes  the  costs  of  closure  associated 
with  the  technical  standards  (e.g.,  tank  excavation 
and  removal,  product  removal,  and  site 
assessment),  plus  the  present  value  of  the 
incremental  cost  of  fuel  purchased  at  retail  service 
stations,  minus  the  present  value  of  the  expected 
cost  of  corrective  action  for  UST  releases  if  the 
USTs  were  not  dosed. 


were  incurred  and  levied  in  a  single 
year,  rather  than  paid  out  over  time. 

Summary.  Based  on  its  review,  the 
Agency  has  concluded  that  there  are 
significant  improvements  in  the  “post- 
release"  financial  conditions  of 
governments  as  the  threshold  is 
increased  to  about  the  10  percentile, 
modest  improvements  as  the  threshold 
is  increased  from  about  the  10 
percentile  to  the  20  percentile,  and 
further  increases  beyond  the  20 
percentile.  Because  the  extent  of  the 
increases  from  the  10  to  the  15 
percentile  is  minor,  the  Agency  has 
determined  that  a  threshold  level  of  10 
percent  provides  adequate  safeguards, 
and  is  consistent  with  statutory  intent. 

3.  Governmental  Guarantee  (§  280.106) 

In  today’s  rule,  EPA  is  providing  for 
the  use  of  a  guarantee  mechanism  for 
governmental  entities.  This  mechanism, 
although  not  strictly  a  “self-test” 
mechanism,  provides  local  government 
entities  with  a  financial  assurance 
mechanism  comparable  to  the  corporate 
guarantee  allowed  for  private  owners 
and  operators  of  USTs.  To  be  eligible  to 
act  as  a  guarantor,  a  local  government 
entity  must  pass  the  bond  rating  or 
worksheet  test. 

The  governmental  guarantee  differs  in 
several  respects  from  the  current 
corporate  guarantee.  Under  the 
governmental  guarantee,  local 
governments  would  be  allowed  to 
choose  between  a  guarantee  with  or 
without  a  standby  trust  requirement. 
Under  the  corporate  guarantee,  firms  are 
required  to  use  a  standby  trust.  If  a  local 
government  chooses  the  governmental 
guarantee  without  the  standby  trust 
option,  it  is  required  to  pay  for 
corrective  actions  as  needed  and  as 
directed  by  the  implementing  agency. 
Under  the  standby  trust  option,  local 
governments  will  be  required  to  fund  a 
separate  trust  fund  to  the  full  amount  of 
coverage  upon  discovery  of  a  release. 
Again,  the  Agency’s  decision  to  allow 
local  governments  the  option  of  a 
guarantee  without  the  standby  trust 
fund  is  based  on  local  governments’ 
history  of  meeting  obligations  and  on 
their  ability  to  consistently  raise 
revenue  through  taxation.  In  addition, 
the  governmental  guarantee  requires 
that  the  local  governments  entering  into 
the  agreement  demonstrate  a 
“substantial  governmental 
relationship.”  This  parallels  the 
requirement  in  the  corporate  guarantee 
for  a  “substantial  business 
relationship,"  while  recognizing  that  the 
types  of  relationships  between 
governments  is  fundamentally  different 
than  business  relationships  and  that 


they  are  primarily  based  on  common  or 
overlapping  constituencies. 

The  requirement  of  a  “substantial 
governmental  relationship”  reflects  two 
concerns  of  the  Agency.  First,  EPA 
wishes  to  ensure  that  the  guarantee 
contract  is  founded  on  a  sufficient  basis 
to  be  held  valid  and  enforceable. 

Second,  EPA  seeks  to  avoid  conflict 
with  State  insurance  laws  and 
regulations.  The  existence  of  a 
“substantial  governmental  relationship” 
should  provide  sufficient  nonmonetary 
consideration  to  address  these  concerns. 

One  commenter  supported  the 
requirement  for  a  substantial 
governmental  relationship,  stating  that 
the  governmental  guarantee  mechanism 
needs  to  be  based  on  a  substantial 
governmental  relationship,  and  that  the 
relationship  should  incorporate  the  full 
faith  and  credit  of  the  guaranteeing 
agency. 

One  commenter  asked  whether,  in 
States  that  allow  intergovernmental  risk 
pooling,  the  contractual  relationship  of 
a  pool  to  provide  safety  and  risk 
management  services  in  addition  to  risk 
pooling  would  be  recognized  as  a 
“substantial  governmental 
relationship,”  thereby  allowing  existing 
pools  to  act  as  guarantors  to  their 
members.  EPA  does  not  believe  that  a 
risk  pool  should  be  allowed  to  operate 
as  a  guarantor,  because  the  nature  of  the 
relationship  is  strictly  monetary  and 
does  not  necessarily  involve  a 
substantial  governmental  relationship.  It 
should  also  be  noted  that  risk  pools  can 
be  included  as  compliance  mechanisms 
on  a  state-by-state  basis  as  state-required 
mechanisms. 

Another  commenter  claimed  that  EPA 
should  explicitly  recognize  the 
relationship  between  a  “joint  action 
agency”  and  its  member  publicly-owned 
utilities  as  a  “substantial  governmental 
relationship”,  thus  allowing  these 
entities  to  qualify  for  use  of  the 
governmental  guarantee  mechanism. 

The  commenter  reasoned  that  these 
agencies,  not-for-profit  entities  created 
by  State  law  to  allow  publicly-owned 
utilities  to  combine  resources  for 
various  purposes,  could  include  the 
provision  of  a  guarantee  of  UST 
financial  responsibility  within  their 
operation.  EPA  has  concluded  that 
because  joint  action  agencies  are  non¬ 
profit  organizations  and  not 
governmental  entities,  they  are  not 
eligible  to  act  as  guarantors. 

A  guarantee  is  a  promise  by  one  party 
(the  guarantor)  to  pay  specified  debts  or 
satisfy  the  specified  obligations  of 
another  party  (the  principal)  in  the 
event  that  the  principal  fails  to  satisfy 
its  debts  or  obligations.  In  the  corporate 
guarantee,  if  the  owner  or  operator  fails 
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to  perform  corrective  action  or  satisfy 
third-party  claims,  the  guarantor  agrees 
to  fund  a  standby  trust  from  which  the 
implementing  agency  will  direct  the 
payment  of  corrective  action  costs  or 
third-party  claims. 

EPA  believes  that  the  guarantee 
mechanism  would  work  well  for 
governments,  and  is  establishing  two 
possible  constructions  for  such  a 
mechanism  (discussed  below).  Using 
this  mechanism,  a  municipality,  for 
example,  might  obtain  a  guarantee  from 
the  State,  a  town  might  obtain  a 
guarantee  from  the  surrounding  county 
or  parish,  or  a  special  district  might 
obtain  the  guarantee  of  the  sponsoring 
local  government  entity.  Guarantors 
must  demonstrate  that  they  are  qualified 
to  provide  financial  assurance  by 
satisfying  the  bond  rating  test  under  40 
CFR  280.104,  the  worksheet  test  under 
40  CFR  280.105,  or  the  fully-funded 
fund  balance  test  under  40  CFR  280.107. 

Several  commenters  supported  the 
inclusion  of  the  governmental  guarantee 
mechanism,  although  some  also  noted 
specific  cases  where  the  mechanism 
might  not  be  applicable.  Two 
commenters  did  not  believe  that  the 
mechanism  would  be  used  by  certain 
classes  of  government  entities,  arguing 
that  special  districts  would  be  unable  to 
obtain  guarantees  from  local 
governments  and  that  local  governments 
would  be  unable  to  obtain  guarantees 
from  their  State  governments. 

EPA  believes  that  the  guarantee  is 
likely  to  be  used  primarily  by 
governments  with  close  and  long¬ 
standing  ties.  The  Agency  emphasizes 
that  the  guarantee  mechanism  was 
developed  to  allow  governments  with 
common  interests  to  cooperate  to  keep 
necessary  USTs  in  operation.  The 
mechanism  is  not  intended  to  require 
any  government  to  act  as  a  guarantor. 
Nevertheless,  if  even  a  small  number  of 
governments  are  able  to  qualify  using 
this  mechanism,  it  will  serve  the 
purpose  intended. 

Commenters  agreed  that  the  guarantor 
should  not  be  required  to  fund  a 
standby  trust,  arguing  that  (1)  a  standby 
trust  is  not  appropriate  for  local 
governments,  given  their  strong  history 
of  meeting  their  financial  obligations 
and  their  ability  to  raise  revenue 
consistently,  (2)  a  standby  trust  was 
unnecessary  for  guarantees  among 
governmental  entities,  and  would  add 
unnecessary  paperwork  and 
administrative  costs  that  were  contrary 
to  the  Agency’s  goal  of  reducing  the 
burden  on  local  government,  and  (3)  the 
governmental  guarantee  would  not 
necessarily  be  similar  to  a  corporate 
guarantee  because  of  State-by-State 
differences  in  statutory  restrictions.  EPA 


agrees  with  the  commenters  and  has 
allowed  for  use  of  a  governmental 
guarantee  with  or  without  a  stand-by 
trust  fund. 

One  commenter  stated  that 
certification  by  a  State  Attorney  General 
was  necessary  because  some  States 
could  presumably  prohibit  or  restrict 
the  ability  of  a  municipal  government  to 
make  such  a  guarantee.  Another 
commenter  supported  the  Agency’s 
decision  not  to  require  a  State  Attorney 
General’s  certificate  attesting  to  the 
legality  of  the  governmental  guarantee. 
The  commenter  agreed  with  the  Agency 
that  the  added  degree  of  certainty 
provided  by  this  requirement  was 
appropriate  in  the  case  of  a  corporate 
guarantee,  but  was  unnecessary  for 
guarantees  among  governmental 
entities,  and  would  burden  local 
governments  with  unnecessary 
paperwork  and  costs. 

The  Agency  is  not  requiring 
certification  by  the  State  Attorney 
General  prior  to  offering  the  guarantee. 
Local  governments  have  strictly  defined 
and  enforced  limitations  on  their 
abilities  to  enter  into  contracts.  These 
limitations  are  codified  in  State  law  and 
constitution  and  vary  by  State.  The 
Agency  believes  that  these  restrictions 
imposed  on  local  government  entities 
should,  in  general,  act  as  a  sufficient 
check  to  prevent  local  governments 
from  entering  into  invalid  guarantees, 
and  that  the  nature  and  purpose  of  local 
governments  will  prevent  the  issuance 
of  guarantees  unless  there  is  a  clear 
governmental  interest. 

Because  the  Agency  wants  to  avoid 
unnecessary  paperwork  and  burden  on 
the  part  of  local  governments,  EPA 
intends  to  keep  the  rule  as  proposed. 
EPA  encourages  governments  wishing  to 
use  the  guarantee  to  seek  clarification  of 
their  authority  if  they  are  unsure  of 
whether  they  may  issue  guarantees. 

EPA  solicited  comments  on  whether 
passing  the  fund  balance  test  should 
qualify  governmental  entities  to  act  as 
guarantors.  The  sole  commenter  on  this 
issue  stated  that  a  government  passing 
the  fund  balance  test  should  qualify  to 
act  as  a  guarantor,  assuming  that  State 
statute  permitted  a  governmental  entity 
to  be  a  guarantor.  After  further  review, 
EPA  has  decided  that  allowing 
governments  using  the  fund  balance 
mechanism  to  act  as  guarantors  would 
be  consistent  with  the  overall  approach 
taken  in  the  development  of  the  new 
mechanisms.  The  Agency  has,  therefore, 
modified  the  proposed  rule  to  allow  the 
fully-funded  fund  balance  mechanism 
to  serve  as  the  basis  for  a  governmental 
guarantee. 


Government  Guarantee  With  Standby 
Trust 

The  first  alternative  governmental 
guarantee  parallels  the  corporate 
guarantee,  in  that  it  must  include  a 
pledge  to  fund  a  standby  trust  in  the 
event  of  failure  by  the  UST  owner  or 
operator  to  pay  corrective  action  or 
third-party  liability  claims.  In  today’s 
rule,  the  guarantor  must  have  legal 
authority  to  issue  the  guarantee.  The 
Agency  anticipates  that  most  guarantees 
will  be  based  on  a  clear  and  significant 
governmental  relationship  such  as 
overlapping  geographical  boundaries, 
taxing  or  service  constituencies,  or 
shared  impact  from  an  UST  release 

Government  Guarantee  Without 
Standby  Trust  Requirements 

In  a  governmental  guarantee  without 
a  standby  trust  requirement,  the 
guarantor  agrees  to  provide  funds  for 
corrective  action  and  third-party 
compensation  as  directed  by  the 
implementing  agency  on  an  on-going 
basis,  up  to  the  limits  of  the  guarantee. 
Rather  than  fully  funding  a  standby  - 
trust,  the  guarantor  would  make  the 
payments  directly  as  funds  are  required. 

The  current  corporate  guarantee 
requires  the  establishment  of  a  standby 
trust,  and  requires  a  guarantor  to  fund 
the  trust  (1)  after  notification  that  a 
guarantee  will  be  cancelled  if  a  release 
nas  been  detected  and  no  alternate 
coverage  has  been  obtained,  or  (2)  when 
a  release  has  occurred  and  the  owner  or 
operator  has  failed  to  perform  corrective 
action  or  payment  of  a  settlement  or 
judgment  for  third-party  liability.  The 
corporate  guarantee  requires  funding  of 
a  standby  trust  for  several  reasons.  First, 
the  issuance  of  a  guarantee  is  founded 
on  the  existence  of  a  substantial 
business  relationship;  such 
relationships  are  subject  to  change  over 
time.  Second,  the  underlying 
mechanism  used  by  the  guarantor 
depends  primarily  on  the  existence  of 
readily  liquidated  assets,  rather  than  on¬ 
going  financial  strength.  Consequently, 
the  Agency  wishes  to  insure  that  the 
funds  are  made  available  before  adverse 
events  can  occur.  Third,  the  Agency 
wishes  to  reduce  the  potential  delay 
involved  in  enforcing  first  against  the 
UST  owner  or  operator,  and  then  against 
the  guarantor  for  payment. 

These  concerns  are  mitigated  under 
the  governmental  guarantee.  First,  the 
Agency  believes  that  the  governmental 
relationships  that  are  likely  to  lead  to 
the  issuance  of  guarantees  will  be 
founded  on  geographical  proximity  and 
service  to  a  common  constituency. 
These  relationships  are  not  subject  to 
rapid  change.  Second,  the  Agency 
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Based  on  an  analysis  of  Census  data 
and  data  on  Minnesota  cities,  the 
Agency  believes  that  the  fund  balance 
mechanism  is  unlikely  to  be  used 
widely  by  general  purpose  governments, 
because  few  who  require  an  alternative 
mechanism  to  the  bond  rating  and 
worksheet  tests  have  adequate  funds.15 
The  fund  balance  mechanism  may  prove 
more  useful  for  special  districts  and 
school  districts  that  may  not  be  able  to 
use  the  worksheet  test.  The  inclusion  of 
a  fund  balance  mechanism  as  a  financial 
assurance  option  should  increase  the 
flexibility  provided  owners  and 
operators  in  demonstrating  financial 
assurance.  Today  EPA  is  providing  the 
following  three  sub-options,  any  one  of 
which  may  be  used  to  demonstrate 
financial  responsibility. 

Fully-Funded  Dedicated  Fund 
Under  this  alternative,  the  local 
government  would  establish  a  separate 
fund,  dedicated  to  payment  of  UST 
corrective  actions  and  third-party 
liability  claims,  in  the  amount  of  its 
aggregate  financial  responsibility 
requirements.  The  fund  balance  must  be 
established  as  an  irrevocable  fiduciary 
or  trust  account,  with  proceeds  invested 
in  cash  or  readily  marketable  securities. 
This  mechanism  would  be  the  most 
similar  to  the  corporate  trust  fund 
option  (§  280.102  of  subpart  H)  and  is 
intended  to  be  similar  to  “trust 
accounts”  and  “insurance  accounts” 
held  by  local  governments  for  pensions 
and  insurance.  Although  there  are 
currently  no  restrictions  to  local 
governments  using  the  trust  fund  option 
under  §  280.102,  the  fully-funded 
dedicated  fund  option  would  not 
require  the  local  government  to 
establish  a  third-party  trustee  for  the 
fund.  Instead,  the  fund  would  be 
administered  by  the  treasurer  or  chief 
financial  officer  of  the  local  government 
entity  as  a  separate  trust  account. 

Catastrophic  Events  Contingency  Fund 

Under  this  option,  a  municipality 
would  be  able  to  use  a  dedicated  fund 
used  for  general  emergency  response 
and  third-party  liability  (e.g.,  flood 
relief,  hurricane  relief,  or  other 
environmental  cleanups)  as  evidence  of 
UST  financial  responsibility.  In  the 
proposed  rule,  EPA  required  that  a  fund 
used  to  cover  both  UST  costs  and  other 
emergency  costs  incurred  by  local 
governments  be  funded  in  the  amount  of 
$10  million  to  qualify  as  a  mechanism 
for  demonstrating  financial 


responsibility.  Numerous  commenters 
requested  that  EPA  reduce  the  required 
size  of  a  combined  emergency  response 
fund.  EPA  conducted  a  limited  survey 
of  nine  governments  to  determine  the 
prevalence  and  typical  size  of 
emergency  response  funds.16  The 
Agency  found  that  most  funds  are 
relatively  small  (less  than  $5  million). 
Based  on  those  findings,  EPA  has 
reduced  the  required  size  of  a  combined 
emergency  response  fund  to  $5  million. 
In  making  this  determination,  the 
Agency  considered  that,  when  a  local 
government  draws  upon  its  emergency 
response  fund,  it  must  replenish  the 
fund  in  order  to  be  prepared  to  meet  the 
costs  of  the  next  emergency  that  may 
arise.  It  should  be  noted  that  local 
governments  may  establish  a  dedicated 
fund  equal  to  their  aggregate  annual 
UST  liability  if  doing  so  requires 
sequestering  less  monev. 

A  combined  fund  balance  of  $5 
million  will  equal  or  exceed  five  times 
the  aggregate  financial  assurance  level 
for  most  local  government  entities, 
based  on  the  number  of  USTs  owned 
and  operated.  This  requirement  is 
analogous  to  the  requirement  in  the 
corporate  self-test  that  firms  must  have 
tangible  net  worth  equal  to  at  least  ten 
times  their  aggregate  financial  assurance 
level.  The  fund  balance  must  be 
established  as  an  irrevocable  fiduciary 
or  trust  account,  with  proceeds  invested 
in  cash  or  readily  marketable  securities. 
The  fund  may  be  administered  by  the 
treasurer  or  chief  financial  officer  of  the 
local  government  entity  as  a  separate 
trust  account. 

In  establishing  this  option,  the 
Agency  recognizes  that  States  often 
permit  local  governments  to  administer 
fiduciary  and  trust  accounts,  such  as 
pension  funds  and  workers’ 
compensation  funds,  while  requiring 
private  companies  to  establish  third- ' 
party  trustees  or  to  subscribe  to  State- 
maintained  funds.  EPA  believes  the 
distinction  between  local  government 
entities  and  private  companies  reflects 
differences  in  State  oversight  (e.g..  State 
requirements  that  local  government 
entities  submit  budgets  or  financial 
statements),  differences  in  purpose  (i.e., 
companies  exist  to  make  profits, 
whereas  local  government  entities  are 
created  to  provide  a  public  service),  and 
differences  in  financial  stability. 

The  Agency  is  including  this  option 
to  allow  municipalities  flexibility  in 
establishing  emergency  response  funds 
while  ensuring  that  adequate  funds  are 


recognizes  in  this  rule  that  local 
government  entities,  as  a  class,  have 
greater  financial  stability  than  private 
corporations.  It  is,  therefore,  less  critical 
to  obtain  funds  immediately  to  pay  for 
contingent  liabilities  (such  as  payment 
of  third-party  claims)  that  may  not 
occur.  Third,  the  Agency  recognizes  the 
difference  in  purpose  between 
governmental  and  private  organizations, 
specifically  the  role  of  local 
governments  to  serve  the  public.  This 
service  orientation  may  make  local 
governments  more  likely  to  fulfill  their 
financial  obligations.  Consequently,  the 
Agency  has  less  concern  that  the 
absence  of  a  standby  trust  will  result  in 
a  delay  in  seeming  cleanup  actions  by 
local  government  owners  or  operators. 
With  its  modified  structure,  the 
mechanism  permits  a  “pay-as-you-go" 
approach.  These  provisions  allow  a 
guarantor  to  fund  corrective  action  costs 
as  they  are  incurred,  instead  of  requiring 
the  guarantor  to  fund  the  standby  trust 
fully  in  advance  of  anticipated 
expenditures. 

Commenters  on  this  issue  agree  that 
the  governmental  guarantee  provides 
adequate  safeguards  without  the  need 
for  creation  of  a  standby  trust  fund. 

4.  Maintenance  of  a  Fund  Balance 
(§  280.107) 

Under  this  option,  the  UST  owner  or 
operator  would  create  a  dedicated  fund 
specifically  for  UST  releases  or  general 
catastrophic  events.  The  dedicated  fund 
must  meet  the  local  government’s 
aggregate  financial  responsibility 
requirements  (or  such  amount  needed  to 
fulfill  gaps  in  financial  responsibility 
from  other  mechanisms  used  in 
combination  with  the  funded  balance). 
Use  of  the  fund  balance  mechanism 
requires  local  governmental  entities  to 
establish  irrevocable  trusts  pledged  to 
use  for  UST  response  or  use  in 
responding  to  catastrophic  events, 
including  UST  releases. 

Control  of  the  fund  would  continue  to 
rest  with  the  local  government  entity. 
Control  and  accounting  for  these  funds 
would  be  administered  following  the 
standards  appropriate  for  other 
insurance  trusts  already  maintained  by 
local  government  entities,  including 
pension  trusts  and  worker’s 
compensation  funds. 

The  fund  balances  must  be  held  as 
cash  or  investment  securities  that  will 
be  available  in  the  event  of  an  UST 
release  and  must  be  irrevocably 
dedicated  to  use  for  UST  response  or  for 
responding  to  catastrophic  events, 
including  UST  releases.  As  discussed 
below,  the  Agency  is  providing  three 
alternatives  that  may  oe  used  in 
establishing  the  fund. 


IS  State  Auditor  of  Minnesota,  "Report  of  the  State 
Auditor  of  Minnesota  on  the  Revenues, 
Expenditures,  and  Debt  of  the  Cities  in  Minnesota 
for  the  Fiscal  Year  Ended  December  1987," 
November  1988. 


16  Memorandum  from  James  Dickson.  Rebecca 
Holmes,  and  William  Driscoll.  ICF  Incorporated,  to 
Andrea  Osborne,  EPA  Office  of  Underground 
Storage  Tanks,  "Local  Government  Emergency 
Response  Funds,”  October  13, 1992. 
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available  to  respond  to  an  UST  release. 
Although  the  Agency  lacks  data  on 
municipal  expenditures  for  general 
emergency  response  and  third-party 
liability,  it  believes  the  $5  million 
requirement  will  assure  the  availability 
of  funds  for  any  number  of  UST  releases 
should  other  catastrophic  events  occur 
in  the  same  year.  Thus,  although  the 
fund  would  not  be  solely  dedicated  to 
responding  to  UST  releases,  the 
required  fund  balance  of  five  times  the 
requirement  for  a  dedicated  UST  fund 
will  assure  adequate  resources  to 
respond  to  an  UST  emergency.  (UST 
clean-up  costs  currently  average 
between  $100, 000-$l 50,000.) 

Three  commenters  criticized  the  $10 
million  fund  balance  that  would  have 
been  required  in  the  proposed  rule, 
arguing  that  (1)  the  funding  level 
required  by  the  catastrophic  events 
contingency  fund  was  too  inflexible  for 
local  governments  to  use  the  option,  (2) 
only  a  handful  of  existing  utility  funds 
that  are  or  can  be  used  to  respond  to 
releases  currently  meet  the  $10  million 
requirement,  and  (3)  a  fund  balance 
level  of  $10  million  would  be  infeasible 
for  most  transit  systems.  Some 
commenters  argued  that  a  lesser  amount 
(e.g.,  three  times  the  requirement  for  a 
dedicated  UST  fund)  would  be  adequate 
for  a  general  catastrophic  events 
contingency  fund. 

The  Agency  emphasizes  that  the 
combined  fund  balance  alternative  was 
developed  as  an  administrative 
convenience  for  those  governments  that 
already  maintain  large  contingency 
funds.  The  Agency’s  primary  concern  is 
to  ensure  that  funds  will  be  available  to 
meet  the  costs  associated  with  UST 
releases.  The  Agency  notes  that  a 
government  able  to  reserve  only  three 
times  the  required  amount  (i.e..  $3 
million),  as  suggested  by  one 
commenter,  could  establish  a  $1  million 
UST  emergency  response  fund  and  a 
separate  $2  million  catastrophic  events 
fund.  If  commenters  are  correct  that  a 
combined  $3  million  fund  would  be 
adequate  to  meet  all  requirements  of  the 
catastrophic  events  fund  while  reserving 
the  $1  million  necessary  to  demonstrate 
financial  responsibility,  then  a  $2 
million  fund  reserved  for  catastrophic 
events  other  than  UST  releases  would 
be  adequate  to  meet  those  costs.  As 
discussed  below,  the  Agency  has 
determined  that  local  governments  have 
minimal  financial  incentives  to 
commingle  funds  designated  for  UST- 
related  costs  with  other  funds. 


Incrementally  Funded  Trust  Fund 
Combined  With  Unused  Bonding 
Authority 

Under  this  option,  a  municipality 
would  be  required  to  fund  a  dedicated 
fund  for  UST  releases  incrementally, 
making  payments  equal  to  at  least  one- 
seventh  of  the  aggregate  liability  each 
year.  A  municipality  using  this 
alternative  must  fully  fund  the  trust 
fund  by  the  beginning  of  the  seventh 
year.  The  fund  balance  must  be 
established  as  an  irrevocable  fiduciary 
or  trust  account,  with  proceeds  invested 
in  cash  or  readily  marketable  securities. 
The  fund  may  be  administered  by  the 
treasurer  or  chief  financial  officer  of  the 
local  government  entity  as  a  separate 
trust  account. 

In  addition,  until  the  dedicated  fund 
is  fully  funded,  the  municipality  is 
required  to  demonstrate  the  authority  to 
issue  a  specified  amount  of  general 
obligation  bonds  to  respond  to  an  UST 
release.  The  authority  may  consist  of 
either  a  voter-approved  bond 
referendum  specifically  targeted  for 
payment  of  the  costs  associated  with  an 
UST  release,  or  certification  from  the 
State  Attorney  General  that  the 
government  has  the  authority  to  issue 
the  bonds  without  voter  approval  and 
that  the  proceeds  of  these  bonds  can  be 
used  to  respond  to  an  UST  release.  The 
Agency  is  requiring  the  unused  bonding 
authority  to  ensure  that  municipalities 
have  resources  to  respond  to  UST 
releases  while  allowing  them  to  develop 
a  dedicated  fund  over  time. 

The  Agency  believes  this  mechanism 
is  appropriate  for  local  government 
entities,  but  not  private  companies,  for 
several  reasons.  First,  local  governments 
operate  under  statutory  and 
constitutional  limitations  on  debt 
issuance.  By  requiring  prior  voter 
approval  or  certification  that  such 
approval  is  not  necessary,  the  Agency  is 
relying  on  safeguards  that  do  not  exist 
for  private  companies.  Second,  local 
government  entities  exist  to  provide 
public  services,  whereas  private 
companies  do  not.  Third,  local 
government  entities  have  historically 
been  much  more  stable  than  private 
companies.  Fourth,  local  government 
entities  have  an  ability  to  levy  taxes  or 
raise  fees  and  charges  that  is  not 
available  to  private  companies. 

In  developing  this  option,  the  Agency 
learned  that  local  government  entities 
will  frequently  obtain  a  bond 
referendum  before  incurring  costs 
related  to  specific  projects,  such  as 
construction  projects,  and  will  delay  the 
issuance  of  the  bonds  until  the  funds  are 
needed.  The  Agency  was  also  informed 
that  New  York  law  allows  local 


governments  to  issue  debt  to  pay  certain 
obligations  without  passing  a  bond  * 
referendum.  The  Agency  is  also 
considering  that  the  Tax  Reform  Act  of 
1986  penalizes  local  government 
entities  for  investing  the  proceeds  of  tax 
exempt  bond  issues.  Thus,  the  Agency 
recognizes  that  there  is  both  a  precedent 
for  having  unused  bonding  autnority 
and  an  incentive  not  to  issue  bonds 
unless  necessary  for  actual  payment  of 
debts. 

Commenters  support  the  option  of 
allowing  use  of  a  funded  balance.  One 
commenter  noted  that  the  availability  of 
this  option  would  give  public  entities 
greater  flexibility  in  meeting  their 
responsibilities  under  the  financial 
responsibility  requirements.  Another 
commenter  favored  an  incrementally 
funded  trust  fund  as  a  possible  financial 
assurance  mechanism  for  local 
governments. 

Two  commenters  identified  particular 
situations  in  which  local  governments 
could  be  prohibited  by  State  law  from 
using  a  funded  balance  as  a  financial 
assurance  mechanism.  The  Agency 
reiterates  that  it  has  provided  multiple 
financial  responsibility  mechanisms  to 
increase  the  options  available  to  local 
governments  so  that  each  governmental 
entity  can  choose  the  mechanism  most 
appropriate  to  its  needs.  EPA  believes 
that  State  laws  prohibiting  the  use  of 
any  of  the  mechanisms  is  consistent 
with  the  State  Program  Approval 
process,  which  allows  States  to  set  more 
stringent  standards.  EPA  recognizes  that 
limitations  imposed  by  some  States  may 
act  to  disallow  some  or  all  of  the 
mechanisms  provided  in  the  rule. 

One  commenter  requested  the  Agency 
to  clarify  that  an  order  or  resolution  of 
the  governing  body  of  a  publicly-owned 
electric  utility  satisfies  tne  requirement 
for  an  “order  dedicating  the  fund.”  The 
commenter  noted  that  this  governing 
body  would  be  the  same  entity  which, 
for  die  vast  majority  of  publicly-owned 
utilities,  sets  customer  rates  (e.g.,  a 
board  of  directors,  commissioners  or 
supervisors,  or  a  city  council). 

EPA  has  determined  that  the  legal 
authority  of  a  municipal  utility  or  other 
municipal  corporation  is  specified  in 
the  State  charter  establishing  the 
municipal  corporation.  Therefore,  a 
dedicated  fund  for  UST  corrective 
actions  may  be  established  through  a 
local  government  order  by  any 
municipal  utility,  or  other  municipal 
corporation,  or  special  district  whose 
State  charter  grants  the  authority  to 
issue  an  order  establishing  such  a  fund. 
In  their  State  charters,  municipal 
corporations  are  granted  express  powers 
to  conduct  their  primary  business,  and 
implied  powers  to  carry  out  those 
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actions  that  are  incidental  and  essential 
to  the  conduct  of  their  business. 

Because  meeting  statutory  and 
regulatory  requirements  are  both 
incidental  and  essential  to  the  operation 
of  a  municipal  utility,  it  would  appear 
that,  in  general,  the  board  of  directors  of 
a  municipal  utility  would  have  the  legal 
authority  to  establish  an  UST  trust  fund. 
Because  the  specific  authorities  of 
municipal  utilities  may  vary  from  State 
to  State,  however,  and  because  within  a 
State,  each  charter  may  be  unique,  it 
may  be  appropriate  for  the  board  of  a 
municipal  utility  to  obtain  the  advice  of 
legal  counsel  before  voting  to  establish 
a  dedicated  fund  for  UST  corrective 
actions.  The  Agency  notes,  for  example, 
that  public  comments  on  the  proposed 
rule  claim  that  a  New  York  statute 
expressly  prohibits  the  creation  of 
emergency  response  funds  by  school 
districts  and  Boards  of  Cooperative 
Education. 

One  commenter  requested 
clarification  of  the  requirement  that 
dedicated  funds  cannot  be  commingled 
or  otherwise  used  in  normal  operations, 
presumably  because  the  term  “normal 
operations”  is  not  defined  or  described 
in  the  rule  or  preamble.  The  commenter 
also  points  out  that,  while  the 
commingling  requirement  appeared  in 
the  preamble,  it  was  not  written  into  the 
rule  itself. 

EPA’s  intent  in  allowing  local 
governments  to  establish  a  dedicated 
fund  for  UST  corrective  actions  was  to 
reduce  the  burden  on  and  cost  to  local 
governments  by  not  requiring  a  third- 
party  trust  fund.  Whereas  a  third-party 
trust  fund  was  authorized  for  use  by 
non-govemmental  owners  and 
operators,  a  third-party  requirement  for 
local  governments  was  not  considered 
necessary  because  of  the  experience  of 
local  governments  in  establishing  and 
administering  such  funds.  Nevertheless, 
EPA  is  concerned  that  funds  reserved 
for  meeting  the  costs  of  corrective 
actions  and  third-party  liabilities 
associated  with  UST  releases  be  easily 
identifiable  and  readily  available. 

On  the  issue  of  commingling  funds, 
EPA  has  found  that  the  investment 
options  typically  available  to  local 
governments  offer  minimally  higher 
returns  with  larger  deposits.  Moreover, 
deposits  larger  than  $100,000  would  not 
be  insured  by  the  Federal  Deposit 
Insurance  Corporation,  exposing  a 
commingled  fund  to  the  risk  of  bank 
failure  unless  alternative  insurance  were 
obtained  (e.g.,  from  an  agency  or  State 
government).  Commingling  funds  may 
not  be  practical  for  local  governments 
that  seek  to  obtain  higher  returns  on 
deposits  by  having  a  bank’s  trust 
department  actively  manage  their  assets. 


because  the  timing  of  cash  needs  from 
an  operational  fund  and  from  a  trust 
fund  are  so  widely  divergent  that  a 
prudent  manager  would  select  a 
different  mix  of  investment  instruments 
for  the  two  funds,  and  consequently 
would  establish  separate  funds. 

Because  of  the  minimum  income 
gains  potentially  available  through 
commingling  funds,  as  well  as 
insurance  and  asset  management 
considerations,  EPA  has  concluded  that 
the  potential  gains  from  commingling 
accounts  do  not  outweigh  the  associated 
costs.  EPA  has  modified  the  language  in 
the  rule  to  reflect  this  concern:  money 
held  for  the  purposes  of  demonstrating 
financial  responsibility  must  be  held  in 
a  separate  account  dedicated  either  to 
UST  responses  in  particular  or  to 
emergency  and  catastrophic  events  in 
general. 

5.  Combinations  of  Mechanisms 
. .  The  mechanisms  being  provided 
today  may  be  used  by  themselves  or  in 
combination  with  other  mechanisms. 
Local  governments  qualifying  for  use  of 
the  bond  rating  or  worksheet  test 
mechanisms  are  not  required,  to  obtain 
additional  evidence  of  financial 
responsibility,  but  may  do  so  if  they  so 
choose.  A  guarantee  or  dedicated  fund 
balance  may  be  used  to  demonstrate 
financial  responsibility  for  amounts  not 
assured  by  other  mechanisms. 

B.  Reporting  by  Owner  or  Operator 

Each  government  demonstrating 
financial  assurance  using  the 
mechanisms  promulgated  today  must 
notify  the  implementing  agency  at  the 
times  specified  in  §  280.110. 

C.  Recordkeeping 

Owners  and  operators  are  required  to 
maintain  evidence  of  all  financial 
assurance  mechanisms  used  to 
demonstrate  financial  responsibility 
under  this  subpart  until  the  tank  has 
been  properly  closed  or,  if  corrective 
action  is  required,  until  corrective 
action  has  been  completed  and  the  tank 
has  been  properly  closed  as  required  by 
40  CFR  Part  280,  Subpart  G.  In  general, 
the  recordkeeping  requirements  for  the 
mechanisms  being  promulgated  today 
are  equivalent  to  those  required  for  the 
mechanisms  promulgated  in  the  October 
1988  rule.  Because  local  governments 
are  not  uniformly  required  to  submit 
data  to  third-party  agencies,  however, 
local  governments  using  the  worksheet 
test  must  maintain  a  copy  of  the 
underlying  financial  statements  or  other 
data  used  to  support  the  use  of  the 
worksheet  test.  Also,  local  government 
owners  and  operators  must  maintain 
evidence  of  the  authority  that  is  used  to 


establish  dedicated  funds  for  use  in 
responding  to  UST  releases.  An  owner 
or  operator  using  the  mechanisms 
promulgated  today  is  required  to 
maintain  at  his  UST  site  or  his  office  the 
following  types  of  evidence  for 
mechanisms  used  to  demonstrate 
financial  responsibility: 

Bond  Rating  Test.  Each  local 
government  using  the  bond  rating  test 
must  maintain 

(1)  A  letter  signed  by  the  chief  financial 
officer  (e.g.,  comptroller,  controller,  or 
treasurer)  certifying  the  eligibility  to 
use  the  bond  rating  test,  and 

(2)  Originally  signed  and  dated 
transmission  from  Moody’s  or 
Standard  &  Poor’s,  showing  the 
amount,  the  type  of  bond  and  the 
bond  rating  assigned. 

Such  evidence  must  be  on  file  on  site  or 
at  the  place  of  business  no  later  than 
120  days  after  the  close  of  each  fiscal 
year. 

Worksheet  Test.  Each  local 
government  using  the  worksheet  test 
must  maintain 

(1)  A  letter  signed  by  the  chief  financial 
officer  (e.g.,  comptroller,  controller,  or 
treasurer)  certifying  the  accuracy  of 
the  calculations  and  the  underlying 
data, 

(2)  A  copy  of  the  completed  worksheet, 
and 

(3)  A  copy  of  the  underlying  financial 
data  (e.g.,  year-end  financial 
statements)  used  to  compute  the 
worksheet. 

Such  evidence  must  be  on  file  on  site  or 
at  the  place  of  business  no  later  than 
120  days  after  the  close  of  each  fiscal 
year. 

Guarantee.  Each  local  government 
using  the  guarantee  must  maintain 

(1)  A  letter  signed  by  the  chief  financial 
officer  (e.g.,  comptroller,  controller,  or 
treasurer)  certifying  the  use  of  the 
guarantee, 

(2)  An  originally  signed  and  dated 
guarantee  contract,  showing  the 
addresses  of  all  tanks  for  which 
financial  assurance  is  guaranteed,  the 
nature  of  the  guarantee  (third-party 
liability,  corrective  action,  or  both), 
and  the  limits  of  the  guarantee, 

(3)  A  letter  signed  by  the  chief  financial 
officer  (e.g.,  comptroller,  controller,  or 
treasurer)  of  the  guarantor  certifying 
(1)  the  eligibility  to  use  the  bond 
rating  test  (unless  the  guarantor  is  a 
State),  (2)  the  eligibility  to  use  the 
worksheet  test  (unless  the  guarantor  is 
a  State),  or  (3)  the  existence  of  a 
dedicated  UST  or  emergency  response 
trust  fund  meeting  the  requirements 
of  §280.107, 

(4)  For  guarantors  other  than  States,  a 
copy  of  the  documentation  supporting 
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the  bond  rating  or  worksheet  test, 
including  (a)  a  copy  of  the  originally 
signed  and  dated  transmission  from 
Moody’s  or  Standard  &  Poor’s  to  the 
guarantor,  showing  the  issue  size,  the 
type  of  bond  and  the  bond  rating 
assigned,  or  (b)  a  copy  of  the 
completed  worksheet  and  underlying 
financial  data,  and 

(5)  Originally  signed  duplicates  of  the 
standby  trust  funds  worded  as 
specified  in  this  rule  for  guarantees, 
surety  bonds,  or  letters  of  credit  (as 
necessary). 

Such  evidence  must  be  on  file  on  site  or 
at  the  place  of  business  no  later  than 
120  days  after  the  close  of  each  fiscal 
year. 

Fund  Balance.  Each  local  government 
using  the  fund  balance  mechanism  must 
maintain 

(1)  A  letter  signed  by  the  chief  financial 
officer  (e.g.,  comptroller,  controller,  or 
treasurer)  certifying  the  use  of  the 
fund  balance  mechanism, 

(2)  Originally-signed  letter  certification 
horn  the  comptroller  or  treasurer 
worded  as  specified  in  the  rule  and 
letters  or  certificates  from 
municipalities  regarding  coverage  by 
municipal  funds  or  other  municipal 
assurances, 

(3)  A  copy  of  the  authorizing  statute  or 
resolution  that  clearly  restricts  use  of 
the  funds  to  the  designated  purposes, 

(4)  A  financial  statement  showing  the 
balance  of  cash  or  liquid  investments 
in  the  fund,  and 

(5)  A  copy  of  either  (a)  the  authorized 
bond  resolution  in  an  amount 
equalling  or  exceeding  the  unfunded 
portion  of  the  fund  or  (b)  State 
Attorney  General’s  opinion  showing 
that  such  authorization  is 
unnecessary. 

Such  evidence  must  be  on  file  on  site  or 
at  the  place  of  business  no  later  than 
120  days  after  the  close  of  each  fiscal 
year. 

One  commenter  asserted  that  the 
proposed  recordkeeping  provisions 
were  generally  reasonable  and  did  not 
represent  an  undue  hardship  to  local 
government  entities.  Another 
commenter  stated  that  the 
recordkeeping  requirements  of  the 
proposed  rule  would  be  burdensome. 
The  commenter  indicated  that  requiring 
local  government  entities  to  be  able  to 
present  evidence  of  financial  capability 
upon  request  would  be  a  suitable 
substitute  for  the  proposed 
recordkeeping  and  reporting 
requirements. 

The  Agency  emphasizes  that  there  is 
no  routine  reporting  requirement,  but 
that  the  need  to  determine  compliance 
with  the  requirements  on  an  annual 


basis  is  considered  to  be  a  fundamental 
part  of  the  rule.  Records  are  to  be 
retained  by  local  governments  and  must 
be  provided  only  when  (1)  a  release 
occurs,  (2)  the  local  government 
becomes  ineligible  for  a  financial 
responsibility  mechanism  that  it  is 
using,  (3)  the  local  government  installs 
a  new  tank,  or  (4)  records  are  requested 
by  the  implementing  agency. 

D.  Bankruptcy  or  Other  Incapacity  of 
the  Owner  or  Operator 

Any  owner  or  operator  named  as  a 
debtor  in  voluntary  or  involuntary 
bankruptcy  proceedings  (under  Title  9 
of  the  U.S.  Code)  is  required  to  notify 
the  Regional  Administrator  or  the 
implementing  agency  within  10  days 
after  commencement  of  such 
proceeding.  In  addition,  any  guarantor 
or  indemnitor  is  required  to  notify  the 
owner  or  operator  by  certified  mail 
within  10  days  after  commencement  of 
a  voluntary  or  involuntary  proceeding 
under  Title  9  (Bankruptcy)  of  the  U.S. 
Code  that  names  such  guarantor  or 
indemnitor  as  debtor.  Any  owner  who 
demonstrates  financial  responsibility 
using  a  third-party  mechanism  will  be 
deemed  to  be  without  the  required 
financial  assurance  in  the  event  of  a 
bankruptcy  or  incapacity  of  its  provider 
of  financial  assurance,  or  a  suspension 
or  revocation  of  the  authority  of  a 
provider  to  issue  the  mechanism  relied 
upon  (e.g.,  guarantee,  indemnity 
contract,  surety  bond,  insurance  policy, 
risk  retention  group  coverage  policy, 
letter  of  credit,  or  State-required 
mechanism).  Finally,  municipalities  are 
required  to  notify  the  Director  of  the 
implementing  agency  within  30  days  of 
being  notified  that  a  provider  of 
financial  assurance  (e.g.,  a  guarantor) 
has  declared  bankruptcy  or  is  otherwise 
incapable  to  cover  assured  costs,  unless 
they  are  able  to  obtain  alternative 
coverage. 

V.  Economic  Impact  Analysis 

In  conjunction  with  this  rule,  the  - 
Agency  has  performed  three  impact 
analyses:  an  Economic  Impact  Analysis, 
a  Federalism  Assessment,  and  a 
Paperwork  Reduction  Act  estimate. 
Summaries  of  these  analyses  are 
presented  below: 

A.  Economic  Impact  Analysis 

This  section  describes  the 
methodology  and  results  of  an 
Economic  Impact  Analysis  of  the  rule. 
EPA  estimates  that  about  2,300  local 
governmental  entities  will  be  able  to 
demonstrate  financial  responsibility 
using  the  mechanisms  promulgated 
today  that  would  not  be  able  to 
demonstrate  financial  responsibility 


using  only  the  mechanisms  allowed  by 
the  October  1988  rule.  The  Agency 
estimates  that  the  use  of  these 
mechanisms  will  result  in 
approximately  5,700  fewer  USTs  being 
closed  because  of  a  lack  of  financial 
assurance.  The  Agency  estimates  the 
total  annualized  cost  savings  to  be  about 
$4.5  million,  with  a  present  value  of 
about  $32  million  over  ten  years,  in 
constant  1987  dollars. 

1.  Compliance  With  Executive  Order 
12291 

Executive  Order  12291  (46  FR 13193, 
February  19, 1981)  requires  that  a 
regulatory  agency  examine  the  potential 
impact  of  regulations.  The  regulatory 
agency  must  determine  whether  a  new 
regulation  will  be  “major.”  If  it  is,  the 
regulatory  agency  must  conduct  a 
regulatory  impact  analysis  (RIA).  A 
major  rule  is  defined  as  one  that  is 
likely  to  result  in  (1)  an  annual  effect  on 
the  economy  of  $100  million  or  more; 

(2)  a  major  increase  in  the  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

EPA  has  analyzed  the  local 
government  financial  responsibility 
rule.  Based  on  this  analysis,  the  Agency 
has  concluded  that  this  regulation  will 
have  an  annual  effect  of  less  than  $100 
million.  The  rule  is  expected  to  reduce 
costs  to  the  regulated  community;  these 
reductions  are  estimated  to  be  less  than 
$100  million  on  an  annual  basis. 
Accordingly,  the  regulation  being 
promulgated  today  is  not  a  major  rule, 
as  defined  by  Executive  Order  12291. 
Nonetheless,  the  Agency  is  interested  in 
the  potential  economic  effects  of  the 
regulation  and  has  developed  an 
Economic  Impact  Analysis  (ELA)  to 
examine  them.  The  following  four 
sections  summarize  the  results  of  the 
ELA:  Section  2  describes  the  regulated 
community  affected  by  this  regulation; 
Section  3  presents  some  of  the  methods 
and  assumptions  used  to  produce  the 
EIA;  Section  4  discusses  the  regulation’s 
cost  impacts;  and  Section  5  describes  its 
environmental  impacts. 

2.  The  Affected  Community 

EPA  estimates  that  approximately 
25,000  local  government  entities  own 
more  than  62,000  petroleum-containing 
USTs.  For  the  purpose  of  this  analysis, 
the  regulated  community  is  divided  into 
eight  categories:  very  large,  large. 
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medium,  and  small  general  purpose 
governments  (i.e.,  cities,  counties,  and 
townships);  and  very  large,  large, 
medium,  and  small  special  purpose 
districts  (including,  for  example, 
independent  school  districts  and  water 
districts).  General  purpose  governments 
were  grouped  according  to  population: 
very  large  governments  serve  more  than 
50,000  persons;  large  governments  serve 
more  than  10,000  and  fewer  than  50,000 
persons;  medium  governments  serve 
more  than  2,500  and  fewer  them  10,000 
persons;  emd  small  governments  serve 
fewer  than  2,500  persons.  These 
population  categories  are  the  same 
categories  used  in  other  EPA  economic 
impact  analyses,  emd  have  been  used 
here  at  the  suggestion  of  one 
commenter. 

For  this  analysis,  school  districts  were 
categorized  by  estimated  population, 
assuming  that  the  enrollment  of  a  school 
district  is  one-sixth  of  the  total 
population.  Other  special  districts, 
which  do  not  always  have  well-defined 
populations,  were  grouped  according  to 
annual  revenues:  very  large  districts 
have  annual  revenues  of  more  than  $100 
million;  large  districts  have  annual 
revenues  of  more  than  $5  million  and 
less  than  $100  million;  medium  districts 
have  revenues  of  more  than  $200,000 
and  less  than  $5  million;  and  small 
districts  have  revenues  of  less  than 
$200,000. 

Table  1  shows  the  estimated  total 
number  of  governments  in  each 
category,  the  number  of  UST-owning 
governments  in  each  category,  and  the 
number  of  USTs  owned.  (A  summary  of 
the  method  used  to  develop  these 
estimates  is  provided  below.) 


Table  1.— Profile  of  Local 
Governments 


Category 

Number 
of  enti¬ 
ties 

Number 
of  enti¬ 
ties 

owning 

USTs 

Total 

USTs 

owned 

Very  large  govern- 

ments  . 

1,360 

1,360 

13,813 

Large  governments 

4.351 

3,870 

9,580 

Medium  govern- 

ments  . 

7,054 

3,643 

5,126 

Small  governments 

26,189 

2,764 

2,921 

Very  large  special 

districts . 

862 

840 

3,148 

Large  special  dis- 

tricts  . 

4,930 

4,785 

17,359 

Medium  special 

districts . 

12,558 

6,617 

9,399 

Small  special  dis- 

tricts  . 

26,480 

646 

654 

Total . 

83,784 

24,525 

62,000 

Source:  EPA  Analysis. 


EPA  estimates  that  1,360  very  large 
general  purpose  local  governments  own 
approximately  13,800  USTs,  4,350  large 


general  purpose  governments  own 
approximately  9,580  USTs, 
approximately  7,000  medium  general 
purpose  governments  own 
approximately  5,100  USTs,  and  more 
than  26,000  small  governments 
collectively  own  fewer  than  3,000  USTs. 
That  is,  most  small  governments  are  not 
estimated  to  own  any  USTs.  EPA 
estimates  that  about  860  very  large 
districts  (including  school  districts)  own 
about  3,100  USTs,  approximately  4,900 
large  districts  own  about  17,000  USTs, 
about  12,500  medium  districts  own 
roughly  9,400  USTs,  and  more  than 
26,000  small  districts  own  about  650 
USTs.  All  very  large  local  government 
entities  are  assumed  to  own  at  least  one 
UST.  The  Agency  used  probability 
theory  and  an  estimate  of  the  total 
number  of  USTs  owned  by  all  UST- 
owning  entities  to  calculate  the 
percentage  of  large,  medium,  and  small 
government  entities  that  own  USTs. 

3.  Assumptions  and  Methodology  Used 
in  the  ELA 

The  analysis  uses  several  key 
assumptions  to  estimate  the  costs  and 
other  impacts  of  this  regulation: 

•  The  baseline  used  to  estimate 
incremental  costs  and  economic  impacts 
of  the  self-test  rule  is  the  cost  of 
complying  with  the  financial 
responsibility  rule  published  on  October 
26,  1988.  EPA  assumes  that  local 
government  entities  will  comply  using 
the  options  available  under  the  October 
1988  rule  in  the  absence  of  the 
alternative  mechanisms.  Local 
governments  unable  to  use  the  financial 
mechanisms  available  under  the 
October  1988  rule  are  assumed  to  close 
their  USTs,  in  compliance  with  the 
regulations. 

•  Cost  impacts  were  evaluated  on  an 
annualized  basis.  To  develop  annual 
costs  for  insurance  and  UST  closure, 
EPA  calculated  the  equivalent  annual 
payment  having  the  same  "present 
value”  as  the  cost  estimates  developed 
for  the  UST  technical  standards 
regulations,  using  a  ten  year  period  and 
a  real  discount  rate  of  7  percent. 

•  The  estimated  number  of  USTs 
owned  by  local  governments  is  based  on 
a  derived  relationship  between  the 
annual  revenues  of  local  governments 
and  the  number  of  USTs  owned. 

— The  1985  "Summary  of  State  Reports 
on  Releases  From  Underground 
Storage  Tanks”  provides  data  on  the 
percentage  of  releases  occurring  in 
places  of  different  populations. 

— EPA  assumes  that  release  incidents 
are  not  biased  towards  places  of 
different  size  and  that  the  distribution 
of  release  incidents  is  the  same  as  the 


distribution  of  USTs  among  local 
government  entities. 

— The  analysis  assumes  that  there  are 
about  62,000  local  government  USTs, 
as  estimated  in  the  financial 
responsibility  rule  published  in 
October  1988. 

•  The  analysis  uses  budget  data 
obtained  from  the  1982  Census  of 
Governments  to  develop  a  relationship 
between  budget  and  population  and 
then  between  budget  and  number  of 
USTs.  (EPA  used  population  statistics 
and  budgets  from  1982  to  develop 
relationships  between  UST  ownership, 
population,  and  budget,  because  these 
data  provided  information  consistent 
with  the  UST  ownership  data  used  in 
this  report.  Estimated  ownership 
patterns  were  not  updated  to  reflect 
1987  data.  First,  the  relationship 
between  population  and  UST  ownership 
was  assumed  to  remain  stable  from  1982 
to  1987.  Second,  the  relationship 
between  constant-dollar  budgets  and 
UST-ownership  was  also  assumed  to 
remain  stable.  Third,  the  estimates  of 
total  UST  ownership  are  based  on  1987 
data.) 

•  All  local  governments  using 
insurance  or  mandatory  State  assurance 
funds  to  meet  financial  responsibility 
requirements  for  corrective  action  and 
compensation  of  third  parties  in  the 
baseline  are  assumed  to  continue  to  use 
those  mechanisms  to  comply  with  the 
financial  responsibility  requirements, 
rather  than  using  the  mechanisms 
promulgated  today. 

•  All  other  local  government  entities 
that  qualify  for  financial  responsibility 
using  the  new  mechanisms  are  assumed 
to  incur  costs  ranging  from  $75  (for  the 
bond  rating  test)  to  $253  (for  the 
guarantee)  per  government  per  year  to 
develop  and  maintain  the  required 
records  and  reports. 

•  Because  local  governments  that  do 
not  qualify  for  financial  responsibility 
under  the  worksheet  test  are  assumed  to 
be  unable  to  obtain  insurance  or 
otherwise  demonstrate  financial 
responsibility,  the  analysis  assumes  that 
they  close  their  UST  systems  and 
purchase  fuel  from  retail  petroleum 
dealers. 

EPA  estimated  the  fraction  of  local 
government  entities  that  will  be  able  to 
demonstrate  financial  assurance  under 
the  promulgated  rules  by  assuming  that 
governments  not  able  to  obtain 
insurance  and  not  required  to  use  State 
mechanisms  will  use  the  least  onerous 
method  for  which  they  qualify: 

•  Local  governments  able  to  obtain 
insurance  under  the  baseline  are 
assumed  to  do  so,  rather  than  use  the 
mechanisms  being  promulgated  today, 
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in  order  to  minimize  their  exposure  to 
potentially  large  UST-related  costs. 

•  Local  governments  in  States  with 
mandatory  assurance  programs  are 
assumed  to  use  them  rather  than  the 
mechanisms  being  promulgated  today. 

•  Local  governments  with 
outstanding  issues  of  investment  grade 
bonds  in  amounts  greater  than  $1 
million  (about  87  percent  of  all 
governments  with  investment  grade 
ratings)  are  assumed  to  use  the  bond 
rating  test.  Analysis  of  data  on 
Minnesota  cities  suggest  that  virtually 
all  cities  with  populations  of  more  than 
10,000  have  investment-rated  general 
obligation  bonds,  and  that  virtually  no 
cities  with  populations  less  than  2,000 
have  such  bonds. 

•  Local  governments  not  eligible  to 
use  the  bond  rating  test  are  assumed  to 
use  the  worksheet  test,  if  they  qualify. 
The  Agency  used  the  1987  Census  of 
Governments  to  estimate  the  fraction  of 
governments  with  populations  less  than 
200,000  or  annual  revenues  less  than 
$100  million  (i.e.,  those  that  may  not 
qualify  to  use  the  bond  rating  test)  that 
qualify  at  the  10  percentile  threshold. 

•  The  Agency  assumes  that  local 
governments  with  total  fund  balances 


greater  than  $4  million  that  do  not 
qualify  to  use  the  worksheet  test  will 
establish  a  dedicated  fund  meeting  the 
requirements.  Data  from  the  1987 
Census  of  Governments  were  used  to 
estimate  the  percentage  of  governments 
having  more  than  $4  million  in  funds 
that  would  not  qualify  under  the 
worksheet  test 

•  The  Agency  assumes  that  90  - 
percent  of  school  districts  unable  to 
demonstrate  financial  responsibility 
will  obtain  guarantees  from  surrounding 
general  purpose  governments.  This 
assumption  is  based  on  the  assumption 
that  education  will  be  deemed  to  be  of 
sufficient  importance  that  the  general 
purpose  governments  served  by  school 
districts  will  act  to  insure  that  the  USTs 
remain  in  operation. 

•  The  Agency  also  assumes  that  half 
of  all  other  special  districts  unable  to 
otherwise  demonstrate  financial 
responsibility  will  be  able  to  obtain 
guarantees  from  the  general  purpose 
governments  served  by  the  districts. 

•  All  other  general  purpose 
governments  and  districts  not  able  to 
demonstrate  financial  responsibility  are 
assumed  to  close  their  USTs  and 


purchase  fuel  from  retail  petroleum 
stations. 

Figure  1  shows  the  estimated  fraction 
of  local  governments  using  each 
financial  assurance  mechanism  under 
today’s  rule.  It  should  be  noted  that  the 
assumed  availability  of  guarantees 
represents  just  one  of  many  plausible 
outcomes.  Other  possible  outcomes 
range  from  (1)  all  governments  failing  to 
obtain  insurance  or  qualify  using  one  of 
the  self-test  mechanisms  will  be  able  to 
continue  to  operate  their  USTs,  either 
by  obtaining  guarantees  or  by 
transferring  ownership  of  their  USTs  to 
the  State  or  to  local  governments  able  to 
demonstrate  financial  responsibility,  (2) 
some  other  fraction  of  all  governments, 
without  regard  to  purpose,  will  be  able 
to  obtain  guarantees,  or  (3)  no 
governments  will  be  able  to  obtain 
guarantees.  The  EIA  discusses  the 
sensitivity  of  the  results  to  alternative 
assumptions  about  the  availability  of 
guarantees. 
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4.  Cost  Impacts 

The  cost  impacts  of  the  rule  are 
measured  as  the  difference  between  the 
costs  of  complying  with  the  October 
1988  financial  responsibility  rule  and 
with  this  rule.  Table  2  shows  the 
estimated  change  from  the  baseline  by 
type  and  size  of  local  government. 

The  annualized  total  costs  of 
complying  with  the  October  1988 
financial  responsibility  rule  are 
estimated  to  be  about  $10  million, 
whereas  the  costs  of  complying  with 
this  rule  are  about  $5.9  million.  The 
rule,  therefore,  is  estimated  to  result  in 
an  annual  net  savings  of  approximately 
$4.5  million.17  Most  of  the  savings 
result  from  fewer  mandatory  closures 
under  the  rule  than  in  the  baseline,  with 
additional  savings  earned  from  the 
difference  between  wholesale  and  retail 
prices  for  fuel. 18  EPA  estimates  that  the 
average  annualized  savings  per  local 
government  entity  (irrespective  of  UST 
ownershipl  will  be  about  $54,  with  an 
average  saving  of  about  $185  per  UST- 
o wiling  government.  Most  of  the  total 
savings  Will  be  realized  in  the  first  year, 
because  the  revised  compliance 
schedule  requires  that  local 
governments  without  financial 
assurance  close  their  USTs  within  one 
year  of  promulgation  of  this  rule.  The 
Agency  estimates  that  very  large  general 
purpose  governments  wilt  save  about 
$1.0  million  and  very  large  special 
districts  will  save  approximately 
$445,000  under  the  rule.  Very  large 
UST-owning  governments  are  expected 
to  realize  savings  of  more  than  $700 
each,  or  about  0.001  percent  of  their 
typical  annual  budgets.  The  Agency 
expects  that  all  very  large  entities 
estimated  to  close  their  USTs  in  the 
absence  of  the  rule  will  be  able  to 
demonstrate  financial  responsibility 
through  the  alternative  mechanisms 
promulgated  under  today’s  rule. 

Small  general  purpose  governments 
save  more  relative  to  their  budgets  for 
two  reasons:  (1)  The  costs  of  closure  are 
a  larger  percentage  of  their  budgets;  and 
(2)  those  entities  with  USTs  spend 


1 7  The  estimated  costs  for  a  municipal 
government  using  a  state  bind  to  demonstrate 
financial  responsibility  may  not  accurately  reflect 
the  true  costs  to  society  for  providing  state  fund 
coverage.  Most  state  funds  impose  a  mandatory  par- 
gallon  fee  on  all  petroleum  products  used  in  the 
state.  Thus,  all  users  of  petroleum  products  in  the 
state  share  in  paying  the  costs  associated  with  the 
state  fund. 

,BThe  only  entities  that  save  under  the  rule  are 
those  that  would  have  closed  their  USTs  in  the 
baseline  and  choose  the  self-test  under  the  rule  and 
those  entities  that  use  a  third  party  mechanism  in 
the  basefine  (other  than  insurance  and  state  funds) 
and  the  less  costly  alternative  mechanisms  under 
the  rale.  Far  more  entities  are  in  the  former  category 
than  the  latter. 


proportionately  more  on  fuel  than 
medium  and  large  entities  and, 
therefore,  save  proportionately  more  by 
reduced  fuel  costs,19  In  the  absence  of 
the  rule,  EPA  estimates  that  85  percent 
of  small  governments  and  90  percent  of 
small  districts  would  be  unable  to 
demonstrate  financial  responsibility  and 
would  be  forced  to  close  their  USTs; 
under  the  rule,  only  an  estimated  one 
percent  of  small  general  purpose 
governments  and  five  percent  of  small 
special  districts  are  estimated  to  be 
forced  to  close  their  USTs. 

5.  Environmental  Impacts 

The  rule  has  potential  environmental 
impacts  as  well  as  economic  impacts. 

As  a  result  of  the  rule,  more  local 
governments  may  be  able  to 
demonstrate  financial  responsibility 
through  the  alternative  mechanisms  and 
more  tanks  may  remain  in  operation.  All 
local  government  USTs,  however,  are 
subject  to  the  requirements  established 
by  die  UST  technical  standards  rule, 
which  is  designed  to  minimize  the 
human  health  and  environmental  risks 
from  underground  storage  tank 
operations.  In  addition,  the  rule  requires 
local  governments  to  demonstrate  the 
ability  to  respond  to  UST  releases  to 
minimize  potential  environmental 
damages.  EPA  believes,  therefore,  that 
any  negative  human  health  and 
environmental  effects  resulting  from  the 
rule  will  be  minimal. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  all  Federal  agencies 
to  review  the  impact  of  their  regulations 
to  determine  whether  they  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
so,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis.  As 
discussed  in  the  economic  impact 
analysis,  EPA  has  determined  that  this 
rule  will  provide  a  net  benefit  to  small 
local  governments  by  reducing  their 
costs  of  compliance  with  the  financial 
responsibility  provisions  of  Subtitle  1. 
For  this  reason,  the  Agency  has 
concluded  that  a  regulatory  flexibility 
analysis  is  not  necessary. 

Nevertheless,  EPA,  as  part  of  its  on¬ 
going  effort  to  be  responsive  to  small 
entities  affected  by  its  regulations,  has 
expanded  its  analysis  of  the  economic 
effects  associated  with  this  rale.  The 
additional  findings  support  EPA’s 
conclusions  that  local  governments 


■’In  general,  small  entities  do  not  own  USTs;  the 
Agency  estimates  that  fewer  than  3.600  of  the  more 
than  50,000  small  entities  own  USTs.  EPA  infers 
from  this  that  those  entities  that  do  own  USTs  use 
them  intensively,  meaning  fuel  costs  as  high  as 
seven  percent  of  their  annual  budgets. 


benefit  from  the  mechanisms 
promulgated  today.  The  analysis  shows, 
in  fact,  that  small  local  governments 
receive  an  even  greater  benefit  as 
compared  with  their  larger  counterparts. 

The  Agency  estimates  that  this  rule 
will  result  in  a  net  savings  for  local 
governments  of  $4.5  million  per  year. 
Most  of  the  savings  realized  by  local 
governments  will  be  due  to  a  significant 
decrease  in  the  number  of  UST  closures. 
In  developing  this  rule,  the  Agency  has 
sought  to  reduce  the  impacts  on  all 
governments  regardless  of  size.  The 
worksheet  test,  however,  was 
specifically  designed  to  recognize  that 
even  small  local  governments  may  be 
able  to  demonstrate  the  requisite  - 
financial  strength  needed  to  pay  for  an 
UST  release.  Based  on  an  analysis 
presented  in  the  EIA,  approximately  89 
percent  of  all  small  general  purpose 
governments  (including  98  percent  of 
small  counties,  91  percent  of  small 
municipalities,  and  87  percent  of  small 
townships)  will  be  able  to  demonstrate 
financial  responsibility  using  the 
worksheet  test. 

The  use  of  the  governmental 
guarantee  is  also  particularly  suited  to 
small  local  governments,  such  as  school 
districts,  which  often  have  a  substantial 
governmental  relationship  with  a  nearby 
city  or  county.  EPA  has  estimated  that 
approximately  59  percent  of  small 
school  and  special  districts  will  be  able 
to  obtain  guarantees. 

Overall,  the  proportion  of  USTs 
owned  by  small  local  governments 
which  will  be  unable  to  meet  the 
financial  responsibility  requirement 
drops  from  about  12  percent  to  2 
percent  as  a  result  of  the  additional 
mechanisms  promulgated  today. 

EPA  is  also  considering  adoption  of 
another  rule  which  would  provide  even 
more  flexibility  to  small  local 
governments.  As  described  in  the 
Federal  Register  on  December  23, 1991 
(56  FR  66369),  an  option  considered  but 
not  yet  proposed  would  extend  the 
financial  responsibility  compliance  date 
to  1998  for  certain  facilities  that  meet 
Federal  economic  criteria.  This  rule 
would  be  designed  to  benefit  the  small, 
possibly  rural  local  governments  which 
provide  essential  emergency  or 
community  services  and  which  may  be 
most  in  need  of  an  additional  extension. 
Despite  these  efforts,  the  Agency 
recognizes  that  some  smalt  local 
governments  may  still  have  difficulty 
complying  with  the  financial 
responsibility  Mid  other  requirements 
for  underground  storage  tanks. 
Therefore,  the  Agency  plans  to  conduct 
a  study  uf  the  overall  costs  of  these 
requirements  and  the  potential  impact 
of  these  costs  on  the  ability  of  small 
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local  governments  to  retain  their  USTs. 
The  study  would  also  look  into  the 
feasibility  of  alternative  methods  of 
providing  fuel  (for  essential  public 
services)  without  requiring  the 
ownership  of  USTs  by  these 
governments.  In  addition,  the  study 
would  assess  the  continued  availability 
of  State  financial  assistance  and 
assurance  funds  and  their  effects  on 
local  governments  that  own  USTs.  EPA 
will  use  the  findings  from  this  study  to 
help  monitor  the  effects  of  the  UST 
requirements  on  local  governments  and 
to  nelp  assess  the  need  for  any  further 
Agency  guidance  or  action. 

It  should  be  noted  that  UST  closures 
do  not  necessarily  result  in  a  loss  of 
availability  of  fuel.  Local  governments 
have  several  means  of  assuring  a 
continuing  fuel  supply:  Purchase  of  fuel 
from  retail  outlets,  use  of  above-ground 
tanks  (where  fire  codes  permit),  and 
“pooling”  of  fuel  sources  with 
neighboring  governments  (local  or  State) 
that  are  able  to  demonstrate  financial 
responsibility.  The  concern  expressed 
by  local  governments  is  the  availability 
of  fuel  for  emergency  vehicles  when 
retail  stations  may  be  closed.  EPA 
understands  that  some  local 
governments  are  participating  in  “card- 
lock”  arrangements.  Under  a  card-lock 
arrangement,  participants  are  issued 
magnetic  cards  that  can  then  unlock  the 
fuel  pump;  fuel  withdrawal  is 
monitored  and  charged  to  the  card 
owner.  With  this  arrangement,  no 
attendant  is  necessary,  and  there  is  24- 
hour  access  to  fuel.  Some  of  these 
alternatives  have  the  added  benefit  of 
removing  the  costs  and  liability  of 
maintaining  USTs  from  local 
governments. 

One  commenter  contended  that  EPA’s 
rationale  for  not  developing  a  regulatory 
flexibility  analysis  for  the  proposed  rule 
is  flawed,  arguing  that  because  the 
proposed  rule  simply  amends  the 
financial  responsibility  requirement, 
which  initially  imposed  a  burden  on  the 
regulated  community,  the  benefits  of  the 
proposed  rule  cannot  be  accurately 
assessed  in  isolation  of  these 
requirements.  As  discussed  above,  the 
Agency  has  used  this  rule  to  provide 
additional  flexibility  to  local 
governments,  and  particularly  small 
local  governments. 

EPA  does  not,  however,  consider  a 
baseline  of  no  financial  responsibility 
requirement  to  be  a  reasonable  baseline 
for  analyzing  this  rule.  After  review 
with  regard  to  the  1988  financial 
responsibility  rule,  the  Agency 
determined  that  although  most  local 
governments  have  adequate  stability 
and  financial  strength  to  respond  to  an 
UST  release,  not  all  local  governments 


have  the  resources  to  meet  their  UST- 
related  obligations.  Given  these 
concerns,  EPA  believes  that  exempting 
all  local  governments  from  the  financial 
responsibility  requirement  would  not  be 
consistent  with  statutory  intent. 

G  Paperwork  Reduction  Act 
The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-0066.  An  Information  Collection 
Request  document  has  been  prepared  by 
EPA  (ICR  No.  1359.04)  and  a  copy  may 
be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street,  SW.  (PM-223Y),  Washington, 
D.C.  20460  or  by  calling  (202)  260-2740. 
The  information  collection  requirements 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  assigned  OMB  control 
number  2050-0066.  The  Agency 
estimated  the  total  annual  burden  on  the 
regulated  community  of  local 
governments  to  be  28,518  hours.  The 
Agency  estimated  the  burden  on  local 
government  entities  for  reading  the 
requirements  to  be  24,188  hours,  the 
reporting  or  disclosure  burden  to  be  218 
hours,  and  the  total  recordkeeping 
burden  to  be  4,112  hours.  The  average 
burden  for  reading  the  requirements  was 
estimated  to  be  one  hour.  The  average 
burden  for  reporting  or  disclosure  was 
estimated  to  be  two  hours,  while  only 
0.45  percent  of  all  local  government 
UST  owners  and  operators  were 
expected  to  be  required  to  report  each 
year.  The  average  annual  burden  to 
maintain  records  of  the  alternative 
mechanisms  was  estimated  to  be  0.17 
hours.  These  burden  estimates  included 
all  aspects  of  the  collection  effort  and 
included  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223Y,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S.W., 

Washington,  D.C  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  D.C.  20503, 
marked  “Attention:  Jonathan  Gledhill." 

VI.  Supporting  Documents 

In  addition  to  supporting  material 
found  in  the  rulemaking  docket,  EPA 


has  prepared  the  following  supporting 
documents  to  support  this  rule: 

EPA,  “Background  Document  in 
Support  of  Financial  Self-Test  for  Local 
Governments  Subject  to  the  Financial 
Responsibility  Requirements  of  Subtitle 
I  of  the  Resource  Conservation  and 
Recovery  Act,”  U.S.  Environmental 
Protection  Agency,  Office  of 
Underground  Storage  Tanks  (November, 
1992). 

EPA,  “Economic  Impact  Analysis  of 
Additional  Mechanisms  for  Local 
Government  Entities  to  Demonstrate 
Financial  Responsibility  for 
Underground  Storage  Tanks,”  EPA 
Office  of  Underground  Storage  Tanks 
(November,  1992). 

EPA,  "Response  to  Comments  on  the 
June  18, 1990  Proposed  Rule  to  Provide 
Additional  Mechanisms  for  Local 
Government  Entities  to  Demonstrate 
Financial  Responsibility  for 
Underground  Storage  Tanks,”  EPA 
Office  of  Underground  Storage  Tanks 
(November,  1992). 

List  of  Subjects  in  40  CFR  Part  280 

Administrative  practice  and 
procedure.  Environmental  protection. 
Hazardous  materials  insurance. 
Hazardous  substances,  Insurance,  Oil 
pollution.  Penalties,  Petroleum, 
Reporting  and  recordkeeping 
requirements,  State  program  approval, 
Surety  bonds.  Underground  storage 
tanks,  Water  pollution  control,  Water 
supply. 

Dated:  January  15, 1993. 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  280  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  280— TECHNICAL  STANDARDS 
AND  CORRECTIVE  ACTION 
REQUIREMENTS  FOR  OWNERS  AND 
OPERATORS  OF  UNDERGROUND 
STORAGE  TANKS 

1.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912,  6991,  6991a, 
6991b,  6991c,  6991e,  6991f,  and  6991h. 

2.  Section  280.92  is  amended  by 
removing  the  paragraph  designations  (a) 
through  (o)  and  adding  in  alphabetical 
order  three  definitions  reading  as 
follows: 

f  280.92  Definition  of  terms. 
***** 

Chief  Financial  Officer,  in  the  case  ot 
local  government  owners  and  operators, 
means  the  individual  with  the  overall 
authority  and  responsibility  for  the 
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collection,  disbursement,  and  use  of 
funds  by  the  local  government. 
***** 

Local  government  shall  have  the 
meaning  given  this  term  by  applicable 
state  law  and  includes  Indian  tribes. 

The  term  is  generally  intended  to 
include:  (1)  Counties,  municipalities, 
townships,  separately  chartered  and 
operated  special  districts  (including 
local  government  public  transit  systems 
and  redevelopment  authorities),  and 
independent  school  districts  authorized 
as  governmental  bodies  by  state  charter 
or  constitution;  and  (2)  Special  districts 
and  independent  school  districts 
established  by  counties,  municipalities, 
townships,  and  other  general  purpose 
governments  to  provide  essential 
services.  ' 

***** 

Substantial  governmental  relationship 
means  the  extent  of  a  governmental 
relationship  necessary  under  applicable 
state  law  to  make  an  added  guarantee 
contract  issued  incident  to  that 
relationship  valid  and  enforceable.  A 
guarantee  contract  is  issued  "incident  to 
that  relationship”  if  it  arises  from  a  clear 
commonality  of  interest  in  the  event  of 
an  UST  release  such  as  coterminous 
boundaries,  overlapping  constituencies, 
common  ground-water  aquifer,  or  other 
relationship  other  than  monetary 
compensation  that  provides  a 
motivation  for  the  guarantor  to  provide 
a  guarantee. 

***** 

3.  §  280.94  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§280.94  Allowable  mechanisms  and 
combinations  of  mechanisms. 

(a)  Subject  to  the  limitations  of 
paragraphs  (b)  and  (c)  of  this  section, 

(1)  An  owner  or  operator,  including  a 
local  government  owner  or  operator, 
may  use  any  one  or  combination  of  the 
mechanisms  listed  in  §§  280.95  through 
280.103  to  demonstrate  financial 
responsibility  under  this  subpart  for  one 
or  more  underground  storage  tanks,  and 

(2)  A  local  government  owner  or 
operator  may  use  any  one  or 
combination  of  the  mechanisms  listed 
in  §§280.104  through  280.107  to 
demonstrate  financial  responsibility 
under  this  subpart  for  one  or  more 
underground  storage  tanks. 

(b)  An  owner  or  operator  may  use  a 
guarantee  under  §  280.96  or  surety  bond 
under  §  280.98  to  establish  financial 
responsibility  only  if  the  Attorney(s) 
General  of  the  state(s)  in  which  the 
underground  storage  tanks  are  located 
has  (have)  submitted  a  written  statement 
to  the  implementing  agency  that  a 
guarantee  or  surety  bond  executed  as 


described  in  this  section  is  a  legally 
valid  and  enforceable  obligation  in  that 
state. 

***** 

4.  The  following  sections  are 
redesignated  according  to  the  following 
table: 


Old  section  no. 

New  section  no. 

§280.104  . 

§280.108. 

§280.105  . 

§280.109. 

§280.106  . 

§280.110. 

§280.107  . 

§280.111. 

§280.109  . 

§280.112. 

§280.109  . 

§280.113. 

§280.110  . 

§280.114. 

§280.111  . 

§280.115. 

§280.112  . 

§280.116. 

5.  Newly  designated  §§  280.109, 
280.110,  280.111,  280.112,  280.114,  and 
280.115  are  revised  to  read  as  follows: 


§  280.109  Cancellation  or  nonrenewal  by  a 
provider  of  financial  assurance. 

(a)  Except  as  otherwise  provided,  a 
provider  of  financial  assurance  may 
cancel  or  fail  to  renew  an  assurance 
mechanism  by  sending  a  notice  of 
termination  by  certified  mail  to  the 
owner  or  operator. 

(1)  Termination  of  a  local  government 
guarantee,  a  guarantee,  a  surety  bond,  or 
a  letter  of  credit  may  not  occur  until  120 
days  after  the  date  on  which  the  owner 
or  operator  receives  the  notice  of 
termination,  as  evidenced  by  the  return 
receipt. 

(2)  Termination  of  insurance  or  risk 
retention  coverage,  except  for  non¬ 
payment  or  misrepresentation  by  the 
insured,  or  state-funded  assurance  may 
not  occur  until  60  days  after  the  date  on 
which  the  owner  or  operator  receives 
the  notice  of  termination,  as  evidenced 
by  the  return  receipt.  Termination  for 
non-payment  of  premium  or 
misrepresentation  by  the  insured  may 
not  occur  until  a  minimum  of  10  days 
after  the  date  on  which  the  owner  or 
operator  receives  the  notice  of 
termination,  as  evidenced  by  the  return 
receipt. 

(b)  If  a  provider  of  financial 
responsibility  cancels  or  fails  to  renew 
for  reasons  other  than  incapacity  of  the 
provider  as  specified  in  §  280.114,  the 
owner  or  operator  must  obtain  alternate 
coverage  as  specified  in  this  section 
within  60  days  after  receipt  of  the  notice 
of  termination.  If  the  owner  or  operator 
fails  to  obtain  alternate  coverage  within 
60  days  after  receipt  of  the  notice  of 
termination,  the  owner  or  operator  must 
notify  the  Director  of  the  implementing 
agency  of  such  failure  and  submit: 

(1)  The  name  and  address  of  the 
provider  of  financial  assurance; 

(2)  The  effective  date  of  termination; 
and 


(3)  The  evidence  of  the  financial 
assistance  mechanism  subject  to  the 
termination  maintained  in  accordance 
with  §  280.107(b). 

§  280.1 10  Reporting  by  owner  or  operator. 

(a)  An  owner  or  operator  must  submit 
the  appropriate  forms  listed  in 

§  280.111(b)  documenting  current 
evidence  of  financial  responsibility  to 
the  Director  of  the  implementing 
agency: 

(1)  Within  30  days  after  the  owner  or 
operator  identifies  a  release  from  an 
underground  storage  tank  required  to  be 
reported  under  §  280.53  or  §  280.61; 

(2)  If  the  owner  or  operator  fails  to 
obtain  alternate  coverage  as  required  by 
this  subpart,  within  30  days  after  the 
owner  or  operator  receives  notice  of: 

(i)  Commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
provider  of  financial  assurance  as  a 
debtor, 

(ii)  Suspension  or  revocation  of  the 
authority  of  a  provider  of  financial 
assurance  to  issue  a  financial  assurance 
mechanism, 

(iii)  Failure  of  a  guarantor  to  meet  the 
requirements  of  the  financial  test, 

Civ)  Other  incapacity  of  a  provider  of 
financial  assurance;  or 

(3)  As  required  by  §  280.95(g)  and 
§  280.109(b). 

(b)  An  owner  or  operator  must  certify 
compliance  with  the  financial 
responsibility  requirements  of  this  part 
as  specified  in  the  new  tank  notification 
form  when  notifying  the  appropriate 
state  or  local  agency  of  the  installation 
of  a  new  underground  storage  tank 
under  §  280.22. 

(c)  The  Director  of  the  Implementing 
Agency  may  require  an  owner  or 
operator  to  submit  evidence  of  financial 
assurance  as  described  in  §  280.111(b) 
or  other  information  relevant  to 
compliance  with  this  subpart  at  any 
time. 

(The  information  requirements  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned  OMB 
control  number  2050-0066). 

§  280.  Ill  Recordkeeping. 

(a)  Owners  or  operators  must 
maintain  evidence  of  all  financial 
assurance  mechanisms  used  to 
demonstrate  financial  responsibility 
under  this  subpart  for  an  underground 
storage  tank  until  released  from  the 
requirements  of  this  3ubpart  under 
§  208.113.  An  owner  or  operator  must 
maintain  such  evidence  at  the 
underground  storage  tank  site  or  the 
owner’s  or  operator’s  place  of  work. 
Records  maintained  off-site  must  be 
made  available  upon  request  of  the 
implementing  agency. 
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(b)  An  owner  or  operator  must 
maintain  the  following  types  of 
evidence  of  financial  responsibility: 

(1)  An  owner  or  operator  using  an 
assurance  mechanism  specified  in 

§§  280.95  through  280.100  or  §  280.102 
or  §§  280.104  through  280.107  must 
maintain  a  copy  of  the  instrument 
worded  as  specified. 

(2)  An  owner  or  operator  using  a 
financial  test  or  guarantee,  or  a  local 
government  financial  test  or  a  local 
government  guarantee  supported  by  the 
local  government  financial  test  must 
maintain  a  copy  of  the  chief  financial 
officer's  letter  based  on  year-end 
financial  statements  for  the  most  recent 
completed  financial  reporting  year. 

Such  evidence  must  be  on  file  no  later 
than  120  days  after  the  close  of  the 
financial  reporting  year. 

(3)  An  owner  or  operator  using  a 
guarantee,  surety  bond,  or  letter  of 
credit  must  maintain  a  copy  of  the 
signed  standby  trust  fund  agreement 
and  copies  of  any  amendments  to  the 
agreement. 

(4)  A  local  government  owner  or 
operator  using  a  local  government 
guarantee  under  §  280.106(d)  must 
maintain  a  copy  of  the  signed  standby 
trust  fund  agreement  and  copies  of  any 
amendments  to  the  agreement. 

(5)  A  local  government  owner  or 
operator  using  the  local  government 
bond  rating  test  under  §  280.104  must 
maintain  a  copy  of  its  bond  rating 
published  within  the  last  twelve  months 
by  Moody's  or  Standard  &  Poor’s. 

(6)  A  local  government  owner  or 
operator  using  the  local  government 
guarantee  under  §  280.106,  where  the 
guarantor’s  demonstration  of  financial 
responsibility  relies  on  the  bond  rating 
test  under  §  28C.104  must  maintain  a 
copy  of  the  guarantor’s  bond  rating 
published  within  the  last  twelve  months 
by  Moody’s  or  Standard  &  Poor’s. 

(7)  An  owner  or  operator  using  an 
insurance  policy  or  risk  retention  group 
coverage  must  maintain  a  copy  of  the 
signed  insurance  policy  or  risk  retention 
group  coverage  policy,  with  the 
endorsement  dr  certificate  of  insurance 
and  any  amendments  to  the  agreements. 

(8)  An  owner  or  operator  covered  by 
a  state  fund  or  other  state  assurance 
must  maintain  on  file  a  copy  of  any 
evidence  of  coverage  supplied  by  or 
required  by  the  state  under  §  280.101(d). 

(9)  An  owner  or  operator  using  a  local 
government  fund  under  §  280.107  must 
maintain  the  following  documents: 

(i)  A  copy  of  the  state  constitutional 
provision  or  local  government  statute, 
charter,  ordinance,  or  order  dedicating 
the  fund,  and 

(ii)  Year-end  financial  statements  for 
the  most  recent  completed  financial 


reporting  year  showing  the  amount  in 
the  fund.  If  the  fund  is  established 
under  §  280.107(a)(3)  using  incremental 
funding  backed  by  bonding  authority, 
the  financial  statements  must  show  the 
previous  year’s  balance,  the  amount  of 
funding  during  the  year,  and  the  closing 
balance  in  the  fund. 

(iii)  If  the  fund  is  established  under 
§  280.107(a)(3)  using  incremental 
funding  backed  by  bonding  authority, 
the  owner  or  operator  must  also 
maintain  documentation  of  the  required 
bonding  authority,  including  either  the 
results  of  a  voter  referendum  (under 
§  280. 107(a)(3)(i)),  or  attestation  by  the 
State  Attorney  General  as  specified 
under  §  280.107(a)(3)(ii). 

(10)  A  local  government  owner  or 
operator  using  the  local  government 
guarantee  supported  by  the  local 
government  fund  must  maintain  a  copy 
of  the  guarantor’s  year-end  financial 
statements  for  the  most  recent 
completed  financial  reporting  year 
showing  the  amount  of  the  fund. 

(11) (i)  An  owner  or  operator  using  an 
assurance  mechanism  specified  in 

§§  280.95  through  280.107  must 
maintain  an  updated  copy  of  a 
certification  of  financial  responsibility 
worded  as  follows,  except  that 
instructions  in  brackets  are  to  be 
replaced  with  the  relevant  information 
and  the  brackets  deleted: 

Certification  of  Financial  Responsibility 

[Owner  or  operator]  hereby  certifies 
that  it  is  in  compliance  with  the 
requirements  of  subpart  H  of  40  CFR 
part  280. 

The  financial  assurance  mechanism(s) 
used  to  demonstrate  financial 
responsibility  under  subpart  H  of  40 
CFR  part  280  is  (are)  as  follows: 

(For  each  mechanism,  list  the  type  of 
mechanism,  name  of  issuer,  mechanism 
number  (if  applicable),  amount  of 
coverage,  effective  period  of  coverage 
and  whether  the  mechanism  covers 
“taking  corrective  action”  and/or 
“compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by” 
either  “sudden  accidental  releases”  or 
“nonsudden  accidental  releases”  or 
“accidental  releases.”] 

[Signature  of  owner  or  operator] 

[Name  of  owner  or  operator] 

[Title] 

[Date] 

(Signature  of  witness  or  notary] 

{Name  of  witness  or  notary] 

(Date] 

(ii)  The  owner  or  operator  must 
update  this  certification  whenever  the 
financial  assurance  mechanism(s)  used 
to  demonstrate  financial  responsibility 
change(s). 


(The  information  requirements  in  this  section 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned  OMB 
control  number  2050-0066.) 

$  280.1 12  Drawing  on  financial  assurance 
mechanisms. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section,  the  Director  of  the 
implementing  agency  shall  require  the 
guarantor,  surety,  or  institution  issuing 
a  letter  of  credit  to  place  the  amount  of 
funds  stipulated  by  the  Director,  up  to 
the  limit  of  funds  provided  by  the 
financial  assurance  mechanism,  into  the 
standby  trust  if: 

(1) (i)  The  owner  or  operator  fails  to 
establish  alternate  financial  assurance 
within  60  days  after  receiving  notice  of 
cancellation  of  the  guarantee,  surety 
bond,  letter  of  credit,  or,  as  applicable, 
other  financial  assurance  mechanism: 
and 

(ii)  The  Director  determines  or 
suspects  that  a  release  from  an 
underground  storage  tank  covered  by 
the  mechanism  has  occurred  and  so 
notifies  the  owner  or  operator  or  the 
owner  or  operator  has  notified  the 
Director  pursuant  to  subparts  E  or  F  of 
a  release  from  an  underground  storage 
tank  covered  by  the  mechanism;  or 

(2)  The  conditions  of  paragraph  (b)(1) 
or  (b)(2)  (i)  or  (ii)  of  this  section  are 
satisfied. 

(b)  The  Director  of  the  implementing 
agency  may  draw  on  a  standby  trust 
fund  when: 

(1)  The  Director  makes  a  final 
determination  that  a  release  has 
occurred  and  immediate  or  long-term 
corrective  action  for  the  release  is 
needed,  and  the  owner  or  operator,  after 
appropriate  notice  and  opportunity  to 
comply,  has  not  conducted  corrective 
action  as  required  under  40  CFR  part 
280,  subpart  F;  or 

(2)  The  Director  has  received  either: 

(i)  Certification  from  the  owner  or 

operator  and  the  third-party  liability 
claimant(s)  and  from  attorneys 
representing  the  owner  or  operator  and 
the  third-party  liability  claimant(s)  that 
a  third-party  liability  claim  should  be 
paid.  The  certification  must  be  worded 
as  follows,  except  that  instructions  in 
brackets  are  to  be  replaced  with  the 
relevant  information  and  the  brackets 
deleted: 

Certification  of  Valid  Claim 

The  undersigned,  as  principals  and  as 
legal  representatives  of  [insert:  owner  or 
operator]  and  (insert:  name  and  address 
of  third-party  claimant],  hereby  certify 
that  the  claim  of  bodily  injury  [and/or] 
property  damage  caused  by  an 
accidental  release  arising  from  operating 
[owner’s  or  operator’s]  underground 
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storage  tank  should  be  paid  in  the 

amount  of  $1 _ 1. 

(Signatures] 

Owner  or  Operator 

Attorney  for  Owner  or  Operator 

(Notary) 

Date 

[Signatures] 

Claimant(s) 

Attomey(s)  for  Claimant(s) 

(Notary) 

Date 

or  (ii)  A  valid  final  court  order 
establishing  a  judgment  against  the 
owner  or  operator  for  bodily  injury  or 
property  damage  caused  by  an 
accidental  release  from  an  underground 
storage  tank  covered  by  financial 
assurance  under  this  subpart  and  the 
Director  determines  that  the  owner  or 
operator  has  not  satisfied  the  judgment. 

(c)  If  the  Director  of  the  implementing 
agency  determines  that  the  amount  of 
corrective  action  costs  and  third-party 
liability  claims  eligible  for  payment 
under  paragraph  (b)  of  this  section  may 
exceed  the  balance  of  the  standby  trust 
fund  and  the  obligation  of  the  provider 
of  financial  assurance,  the  first  priority 
for  payment  shall  be  corrective  action 
costs  necessary  to  protect  human  health 
and  the  environment.  The  Director  shall 
pay  third-party  liability  claims  in  the 
order  in  which  the  Director  receives 
certifications  under  paragraph  (b)(2)(i) 
of  this  section,  and  valid  court  orders 
under  paragraph  (b)(2)(ii)  of  this  section. 

(d)  A  governmental  entity  acting  as 
guarantor  under  §  280.106(e),  the  local 
government  guarantee  without  standby 
trust,  shall  make  payments  as  directed 
by  the  Director  under  the  circumstances 
described  in  §  280.112  (a),  (b),  and  (c). 

*  *  *  *  * 

§  280.114  Bankruptcy  or  other  incapacity 
of  owner  or  operator  or  provider  of  financial 
assurance. 

(a)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  an 
owner  or  operator  as  debtor,  the  owner 
or  operator  must  notify  the  Director  of 
the  implementing  agency  by  certified 
mail  of  such  commencement  and  submit 
the  appropriate  forms  listed  in 

§  280.111(b)  documenting  current 
financial  responsibility. 

(b)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
guarantor  providing  financial  assurance 
as  debtor,  such  guarantor  must  notify 
the  owner  or  operator  by  certified  mail 
of  such  commencement  as  required 
under  the  terms  of  the  guarantee 
specified  in  §  280.96. 


(c)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a  local 
government  owner  or  operator  as  debtor, 
the  local  government  owner  or  operator 
must  notify  the  Director  of  the 
implementing  agency  by  certified  mail 
of  such  commencement  and  submit  the 
appropriate  forms  listed  in  §  280.111(b) 
documenting  current  financial 
responsibility. 

(a)  Within  10  days  after 
commencement  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code,  naming  a 
guarantor  providing  a  local  government 
financial  assurance  as  debtor,  such 
guarantor  must  notify  the  local 
government  owner  or  operator  by 
certified  mail  of  such  commencement  as 
required  under  the  terms  of  the 
guarantee  specified  in  §  280.106. 

(e)  An  owner  or  operator  who  obtains 
financial  assurance  by  a  mechanism 
other  than  the  financial  test  of  self- 
insurance  will  be  deemed  to  be  without 
the  required  financial  assurance  in  the 
event  of  a  bankruptcy  or  incapacity  of 
its  provider  of  financial  assurance,  or  a 
suspension  or  revocation  of  the 
authority  of  the  provider  of  financial 
assurance  to  issue  a  guarantee, 
insurance  policy,  risk  retention  group 
coverage  policy,  surety  bond,  letter  of 
credit,  or  state-required  mechanism.  The 
owner  or  operator  must  obtain  alternate 
financial  assurance  as  specified  in  this 
subpart  within  30  days  after  receiving 
notice  of  such  an  event.  If  the  owner  or 
operator  does  not  obtain  alternate 
coverage  within  30  days  after  such 
notification,  he  must  notify  the  Director 
of  the  implementing  agency. 

(f)  Within  30  days  after  receipt  of 
notification  that  a  state  fund  or  other 
state  assurance  has  become  incapable  of 
paying  for  assured  corrective  action  or 
third-party  compensation  costs,  the 
owner  or  operator  must  obtain  alternate 
financial  assurance. 

$  280.1 1 5  Replenishment  of  guarantees, 
letters  of  credit,  or  surety  bonds. 

(a)  If  at  any  time  after  a  standby  trust 
is  funded  upon  the  instruction  of  the 
Director  of  the  implementing  agency 
with  funds  drawn  from  a  guarantee, 
local  government  guarantee  with 
standby  trust,  letter  of  credit,  or  surety 
bond,  and  the  amount  in  the  standby 
trust  is  reduced  below  the  full  amount 
of  coverage  required,  the  owner  or 
operator  shall  by  the  anniversary  date  of 
the  financial  mechanism  from  which  the 
funds  were  drawn: 

(1)  Replenish  the  value  of  financial 
assurance  to  equal  the  full  amount  of 
coverage  required,  or 


(2)  Acquire  another  financial 
assurance  mechanism  for  the  amount  by 
which  funds  in  the  standby  trust  have 
been  reduced. 

(b)  For  purposes  of  this  section,  the 
full  amount  of  coverage  required  is  the 
amount  of  coverage  to  be  provided  by 
§  280.93  of  this  subpart.  If  a 
combination  of  mechanisms  was  used  to 
provide  the  assurance  funds  which  were 
drawn  upon,  replenishment  shall  occur 
by  the  earliest  anniversary  date  among 
the  mechanisms. 

6.  New  §  280.104  is  added  to  read  as 
follows: 

$  280.1 04  Local  government  bond  rating 
teat 

(a)  A  general  purpose  local 
government  owner  or  operator  and/or 
local  government  serving  as  a  guarantor 
may  satisfy  the  requirements  of  §  280.93 
by  having  a  currently  outstanding  issue 
or  issues  of  general  obligation  bonds  of 
$1  million  or  more,  excluding  refunded 
obligations,  with  a  Moody’s  rating  of 
Aaa,  Aa,  A,  or  Baa,  or  a  Standard  & 
Poor's  rating  of  AAA,  AA,  A,  or  BBB. 
Where  a  local  government  has  multiple 
outstanding  issues,  or  where  a  local 
government’s  bonds  are  rated  by  both 
Moody’s  and  Standard  and  Poor’s,  the 
lowest  rating  must  be  used  to  determine 
eligibility.  Bonds  that  are  backed  by 
credit  enhancement  other  than 
municipal  bond  insurance  may  not  be 
considered  in  determining  the  amount 
of  applicable  bonds  outstanding. 

(b)  A  local  government  owner  or 
operator  or  local  government  serving  as 
a  guarantor  that  is  not  a  general-purpose 
local  government  and  does  not  have  the 
legal  authority  to  issue  general 
obligation  bonds  may  satisfy  the 
requirements  of  §  280.93  by  having  a 
currently  outstanding  issue  or  issues  of 
revenue  bonds  of  $1  million  or  more, 
excluding  refunded  issues  and  by  also 
having  a  Moody’s  rating  of  Aaa,  A,  A, 
or  Baa,  or  a  Standard  &  Poor’s  rating  of 
AAA,  AA,  A,  or  BBB  as  the  lowest 
rating  for  any  rated  revenue  bond  issued 
by  the  local  government.  Where  bonds 
are  rated  by  both  Moody’s  and  Standard 
&  Poor’s,  the  lower  rating  for  each  bond 
must  be  used  to  determine  eligibility. 
Bonds  that  are  backed  by  credit 
enhancement  may  not  be  considered  in 
determining  the  amount  of  applicable 
bonds  outstanding. 

(c)  The  local  government  owner  or 
operator  and/or  guarantor  must 
maintain  a  copy  of  its  bond  rating 
published  within  the  last  12  months  by 
Moody’s  or  Standard  4  Poor’s. 

(d)  To  demonstrate  that  it  meets  the 
local  government  bond  rating  test,  the 
chief  financial  officer  of  a  general 
purpose  local  government  owner  or 
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operator  and/or  guarantor  must  sign  a 
letter  warded  exactly  as  follows,  except 
that  the  instructions  in  brackets  are  to 
be  replaced  by  the  relevant  information 
and  foe  brackets  deleted: 

Letter  from  Chief  Financial  Officer 

I  am  the  chief  financial  officer  of  (insert: 
name  and  address  of  local  government  owner 
or  operator,  or  guarantor]-  This  letter  is  in 
support  of  the  use  of  the  bond  rating  test  to 


demonstrate  financial  responsibility  for 
(insert:  "taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  injury 
and  property  damage"]  caused  by  (insert: 
"sudden  accidental  releases”  and/or 
“nonsudden  accidental  releases”]  in  the 
amount  of  at  least  (insert:  dollar  amount]  per 
occurrence  and  (insert:  dollar  amount] 
annual  aggregate  arising  from  operating  (an) 
underground  storage  tank(s). 

Underground  storage  tanks  at  the  following 
facilities  are  assured  by  this  bond  rating  test: 


(List  for  each  facility:  foe  name  and  address 
of  the  facility  where  tanks  are  assured  by  the 
bond  rating  test]. 

The  details  of  the  issue  date,  maturity, 
outstanding  amount,  bond  rating,  and  bond 
rating  agency  of  all  outstanding  bond  issues 
that  are  being  used  by  (name  of  local 
government  owner  or  operator,  or  guarantor] 
to  demonstrate  financial  responsibility  are  as 
follows:  (complete  table] 


Maturity  date 


Outstanding  amount 


Bond  rating  Rating  agency 


(Moody's  or  Standard  & 
Poor's] 


The  total  outstanding  obligation  of  (insert 
amount],  excluding  refunded  bond  issues, 
exceeds  the  minimum  amount  of  $1  million. 
All  outstanding  general  obligation  bonds 
issued  by  this  government  that  have  been 
rated  by  Moody's  or  Standard  ft  Poor's  are 
rated  as  at  least  investment  grade  (Moody's 
Baa  or  Standard  &  Poor’s  BBB)  based  on  the 
most  recent  ratings  published  within  the  last 
12  months.  Neither  rating  service  has 
provided  notification  within  foe  last  12 
months  of  downgrading  of  bond  ratings 
below  investment  grade  or  of  withdrawal  of 
bond  rating  other  than  for  repayment  of 
outstanding  bond  issues. 

1  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  Part  280.104(d)  as  such  regulations 
were  constituted  on  the  date  shown 
immediately  below. 

(Date) - 

(Signature)  - 

(Name]  - 


(Title)  - 

(e)  To  demonstrate  that  it  meets  the 
local  government  bond  rating  test,  the 
chief  financial  officer  of  local 
government  owner  or  operator  and/or 
guarantor  other  than  a  general  purpose 
government  must  sign  a  letter  worded 
exactly  as  follows,  except  that  the 
instructions  in  brackets  are  to  be 
replaced  by  the  relevant  information 
and  the  brackets  deleted: 

Letter  from  Chief  Financial  Officer 

I  am  foe  chief  financial  officer  of  (insert: 
name  and  address  of  local  government  owner 
or  operator,  or  guarantor].  This  letter  is  in 
support  of  the  use  of  the  bond  rating  test  to 
demonstrate  financial  responsibility  for 
(insert:  “taking  corrective  action"  and/or 
"compensating  third  parties  for  bodily  injury 
and  property  damage”]  caused  by  (insert : 
"sudden  accidental  releases”  and/or 


"nonsudden  accidental  releases’T  in  foe 
amount  of  at  least  (insert:  dollar  amount]  per 
occurrence  and  (insert:  dollar  amount] 
annua)  aggregate  arising  from  operating  (an) 
underground  storage  tank(s).  This  local 
government  is  not  organized  to  provide 
general  governmental  services  and  does  not 
have  the  legal  authority  under  state  law  or 
constitutional  provisions  to  issue  general 
obligation  debt. 

Underground  storage  tanks  at  the  following 
facilities  are  assured  by  this  bond  rating  test: 
(List  for  each  facility:  the  name  and  address 
of  the  facility  where  tanks  are  assured  by  the 
bond  rating  test). 

The  details  of  the  issue  date,  maturity, 
outstanding  amount,  bond  rating,  and  bond 
rating  agency  of  all  outstanding  revenue  bond 
issues  that  are  being  used  by  (name  of  local 
government  owner  or  operator,  or  guarantor] 
to  demonstrate  financial  responsibility  are  as 
follows:  (complete  table] 


Maturity  date 


Outstanding  amount 


Bond  rating  Rating  agency 


[Moody’s  or  Standard  & 
Poor's) 


The  total  outstanding  obligation  of  (insert 
amount],  excluding  refunded  bond  issues, 
exceeds  the  minimum  amount  of  $1  million. 
All  outstanding  revenue  bands  issued  by  this 
government  that  have  been  rated  by  Moody's 
or  Standard  &  Poor’s  are  rated  as  at  least 
investment  grade  (Moody’s  Baa  or  Standard 
&  Poor's  BBB)  based  on  the  most  recent 
ratings  published  within  the  last  12  months. 
The  revenue  bonds  listed  ere  not  becked  by 
third-party  credit  enhancement  or  are 
insured  by  a  municipal  band  insurance 
company.  Neither  rating  service  has  provided 
notification  within  the  last  12  months  of 
downgrading  of  bond  ratings  below 
investment  grade  or  of  withdrawal  of  bond 
rating  other  than  for  repayment  of 
outstanding  bond  issues. 

I  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  Part  280.104(e)  as  such  regulations 
were  constituted  cm  foie  date  shown 
immediately  below. 

(Date] - 

(Signature]  - 


(f)  The  Director  of  the  implementing 
agency  may  require  reports  of  financial 
condition  at  any  time  from  the  local 
government  owner  or  operator,  and/or 
local  government  guarantor.  If  the 
Director  finds,  on  the  basis  of  such 
reports  or  other  information,  that  the 
local  government  owner  or  operator, 
and/or  guarantor,  no  longer  meets  the 
local  government  bond  rating  test 
requirements  of  §  280.104,  the  local 
government  owner  or  operator  must 
obtain  alternative  coverage  within  30 
days  after  notification  of  such  a  finding. 

(g)  If  a  local  government  owner  or 
operator  using  the  bond  rating  test  to 
provide  financial  assurance  finds  that  it 
no  longer  meets  the  bond  rating  test 
requirements,  the  local  government 
owner  or  operator  must  obtain 


alternative  coverage  within  150  days  of 
the  change  in  status. 

7.  New  §  280.105  is  added  to  read  as 
follows: 

§280.105  Local  government  financial  teat 

(a)  A  local  government  owner  or 
operator  may  satisfy  the  requirements  of 
§  280.93  by  passing  the  financial  test 
specified  in  this  section.  To  be  eligible 
to  use  the  financial  test,  the  local 
government  owner  or  operator  must 
have  the  ability  and  authority  to  assess 
and  levy  taxes  or  to  freely  establish  fees 
and  charges.  To  pass  the  local 
government  financial  test,  the  owner  or 
operator  must  meet  the  criteria  of 
paragraphs  (bH2)  and  (b)(3)  of  this 
section  based  on  year-end  financial 
statements  for  the  latest  completed 
fiscal  year. 
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(b)(1)  The  local  government  owner  or 
operator  must  have  the  following 
information  available,  as  shown  in  the 
year-end  financial  statements  for  the 
latest  completed  fiscal  year: 

(i)  Total  revenues:  Consists  of  the  sum 
of  general  fund  operating  and  non¬ 
operating  revenues  including  net  local 
taxes,  licenses  and  permits,  fines  and 
forfeitures,  revenues  from  use  of  money 
and  property,  charges  for  services, 
investment  earnings,  sales  (property, 
publications,  etc.),  intergovernmental 
revenues  (restricted  and  unrestricted), 
and  total  revenues  from  all  other 
governmental  funds  including 
enterprise,  debt  service,  capital  projects, 
and  special  revenues,  but  excluding 
revenues  to  funds  held  in  a  trust  or 
agency  capacity.  For  purposes  of  this 
test,  the  calculation  of  total  revenues 
shall  exclude  all  transfers  between 
funds  under  the  direct  control  of  the 
local  government  using  the  financial  test 
(interfund  transfers),  liquidation  of 
investments,  and  issuance  of  debt. 

(ii)  Total  expenditures:  Consists  of  the 
sum  of  general  fund  operating  and  non¬ 
operating  expenditures  including  public 
safety,  public  utilities,  transportation, 
public  works,  environmental  protection, 
cultural  and  recreational,  community 
development,  revenue  sharing, 
employee  benefits  and  compensation, 
office  management,  planning  and 
zoning,  capital  projects,  interest 
payments  on  debt,  payments  for 
retirement  of  debt  principal,  and  total 
expenditures  from  all  other 
governmental  funds  including 
enterprise,  debt  service,  capital  projects, 
and  special  revenues.  For  purposes  of 
this  test,  the  calculation  of  total 
expenditures  shall  exclude  all  transfers 
between  funds  under  the  direct  control 
of  the  local  government  using  the 
financial  test  (interfund  transfers). 

(iii)  Local  revenues:  Consists  of  total 
revenues  (as  defined  in  paragraph 
(b)(l)(i)  of  this  section)  minus  the  sum 
of  all  transfers  from  other  governmental 
entities,  including  all  monies  received 
from  Federal,  state,  or  local  government 
sources. 

(iv)  Debt  service:  Consists  of  the  sum 
of  all  interest  and  principal  payments 
on  all  long-term  credit  obligations  and 
all  interest-beering  short-term  credit 
obligations.  Includes  interest  and 
principal  payments  on  general 
obligation  bonds,  revenue  bonds,  notes, 
mortgages,  judgments,  and  interest 
bearing  warrants.  Excludes  payments  on 
non-interest-bearing  short-term 
obligations,  interfund  obligations, 
amounts  owed  in  a  trust  or  agency 
capacity,  and  advances  and  contingent 
loans  from  other  governments. 


(v)  Total  funds:  Consists  of  the  sum  of 
cash  and  investment  securities  from  all 
funds,  including  general,  enterprise, 
debt  service,  capital  projects,  and 
special  revenue  funds,  but  excluding 
employee  retirement  funds,  at  the  end  of 
the  local  government's  financial 
reporting  year.  Includes  Federal 
securities.  Federal  agency  securities, 
state  and  local  government  securities, 
and  other  securities  such  as  bonds, 
notes  and  mortgages.  For  purposes  of 
this  test,  the  calculation  of  total  funds 
shall  exclude  agency  funds,  private  trust 
funds,  accounts  receivable,  value  of  real 
property,  and  other  non-security  assets. 

(vi)  Population  consists  of  the  number 
of  people  in  the  area  served  by  the  local 
government. 

(2)  The  local  government’s  year-end 
financial  statements,  if  independently 
audited,  cannot  include  an  adverse 
auditor’s  opinion  or  a  disclaimer  of 
opinion.  The  local  government  cannot 
have  outstanding  issues  of  general 
obligation  or  revenue  bonds  that  are 
rated  as  less  than  investment  grade. 

(3)  The  local  government  owner  or 
operator  must  have  a  letter  signed  by  the 
chief  financial  officer  worded  as 
specified  in  paragraph  (c)  of  this 
section. 

(c)  To  demonstrate  that  it  meets  the 
financial  test  under  paragraph  (b)  of  this 
section,  the  chief  financial  officer  of  the 
local  government  ownor  or  operator, 
must  sign,  within  120  days  of  the  close 
of  each  financial  reporting  year,  as 
defined  by  the  twelve-month  period  for 
which  financial  statements  used  to 
support  the  financial  test  are  prepared, 
a  letter  worded  exactly  as  follows, 
except  that  the  instructions  in  brackets 
are  to  be  replaced  by  the  relevant 
information  and  the  brackets  deleted: 

Letter  From  Chief  Financial  Officer 

I  am  the  chief  financial  officer  of  [insert: 
name  and  address  of  the  owner  or  operator). 
This  letter  is  in  support  of  the  use  of  the  local 
government  financial  test  to  demonstrate 
financial  responsibility  for  [insert  ‘‘taking 
corrective  action"  and/or  ‘‘compensating 
third  parties  for  bodily  injury  and  property 
damage"!  caused  by  [insert:  “sudden 
accidental  releases"  and/or  “nonsudden 
accidental  releases”]  in  the  amount  of  at  least 
[insert:  dollar  amount)  per  occurrence  and 
[insert:  dollar  amount)  annual  aggregate 
arising  from  operating  [an)  underground 
storage  tank(s). 

Underground  storage  tanks  at  the  following 
facilities  are  assured  by  this  financial  test 
(List  for  each  facility:  the  name  and  address 
of  the  facility  where  tanks  assured  by  this 
financial  test  are  located.  If  separate 
mechanisms  or  combinations  of  mechanisms 
are  being  used  to  assure  any  of  the  tanks  at 
this  facility,  list  each  tank  assured  by  this 
financial  test  by  the  tank  identification 
number  provided  in  the  notification 


submitted  pursuant  to  40  CFR  Part  280.22  or 
the  corresponding  state  requirements.) 

This  owner  or  operator  has  not  received  an 
adverse  opinion,  or  a  disclaimer  of  opinion 
from  an  independent  auditor  on  its  financial 
statements  for  the  latest  completed  fiscal 
year.  Any  outstanding  issues  of  general 
obligation  or  revenue  bonds,  if  rated,  have  a 
Moody’s  rating  of  Aaa,  Aa,  A,  or  Baa  or  a 
Standard  and  Poor’s  rating  of  AAA,  AA,  A, 
or  BBB;  if  rated  by  both  firms,  the  bonds  have 
a  Moody’s  rating  of  Aaa,  Aa,  A,  or  Baa  and 
a  Standard  and  Poor’s  rating  of  AAA,  AA,  A, 
or  BBB. 

Worksheet  for  Municipal  Financial  Test 

Part  I:  Basic  Information 

1.  Total  Revenues 

a.  Revenues  (dollars) _ 

Value  of  revenues  excludes  liquidation  of 
investments  and  issuance  of  debt.  Value 
includes  all  general  fund  operating  and 
non-operating  revenues,  as  well  as  all 
revenues  from  all  other  governmental 
funds  including  enterprise,  debt  service, 
capital  projects,  and  special  revenues, 
but  excluding  revenues  to  funds  held  in 
a  trust  or  agency  capacity. 

b.  Subtract  interfund  transfers 

(dollars) _ 

c.  Total  Revenues  (dollars) _ 

2.  Total  Expenditures 

a.  Expenditures  (dollars) _ 

Value  consists  of  the  sum  of  general  fond 

operating  and  non-operating 
expenditures  including  interest 
payments  on  debt,  payments  for 
retirement  of  debt  principal,  and  total 
expenditures  from  all  other 
governmental  funds  including 
enterprise,  debt  service,  capital  projects, 
and  special  revenues. 

b.  Subtract  interfond  transfers 

(dollars) _ 

c.  Total  Expenditures  (dollars) _ 

3.  Local  Revenues 

a.  Total  Revenues  (from  lc)  (dollars) 

b.  Subtract  total  intergovernmental  transfers 

(dollars) _ 

c.  Local  Revenues  (dollars) _ 

4.  Debt  Service 

a.  Interest  and  fiscal  charges 

(dollars) _ 

b.  Add  debt  retirement  (dollars) _ 

c.  Total  Debt  Service  (dollars] _ 

5.  Total  Funds  (Dollars) _ 

(Sum  of  amounts  held  as  cash  and 

investment  securities  from  all  funds, 
excluding  amounts  held  for  employee 
retirement  funds,  agency  funds,  and  trust 
funds) 

6.  Population  (Persons) _ 

Part  17:  Application  of  Test 

7.  Total  Revenues  to  Population 

a.  Total  Revenues  (from  lc) _ 

b.  Population  (from  6) _ 

c.  Divide  7a  by  7b _ 

d.  Subtract  417 _ 
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e.  Divide  by  5,212 _ 

t  Multiply  by  4.095 _ 

8.  Total  Expenses  to  Population 

a.  Total  Expenses  (from  2c) _ 

b.  Population  (from  6) _ 

c.  Divide  8a  by  8b _ 

d.  Subtract  524 _ 

e.  Divide  by  5,401 _ 

t  Multiply  by  4.095 _ 

9.  Local  Revenues  to  Total  Revenues 

a.  Local  Revenues  (from  3c) _ 

b.  Total  Revenues  (from  lc) _ 

c.  Divide  9a  by  9b _ 

d.  Subtract  .695 _ 

e.  Divide  by  .205 _ 

f.  Multiply  by  2.840 _ 

10.  Debt  Service  to  Population 

a.  Debt  Service  (from  4d) _ 

b.  Population  (from  6) _ 

c.  Divide  10a  by  10b _ 

d.  Subtract  51 _ 

e.  Divide  by  1,038. _ 

f.  Multiply  by  -1.866 _ 

11.  Debt  Service  to  Total  Revenues 

a.  Debt  Service  (from  4d) _ 

b.  Total  Revenues  (from  lc)  _ 

c.  Divide  11a  by  lib _ 

d.  Subtract  .068 _ 

e.  Divide  by  .259 _ 

f.  Multiply  by  -  3.533 _ 

12.  Total  Revenues  to  Total  Expenses 

a.  Total  Revenues  (from  lc) _ 

b.  Total  Expenses  (from  2c) _ 

c.  Divide  12a  by  12b _ 

d.  Subtract  .910 _ 

e.  Divide  by  .899 _ 

f.  Multiply  by  3.458 _ 

13.  Funds  Balance  to  Total  Revenues 

a.  Total  Funds  (from  5) _ 

b.  Total  Revenues  (from  lc) _ 

c.  Divide  13a  by  13b _ 

d.  Subtract  .891 _ 

e.  Divide  by  9.156 _ 

f.  Multiply  by  3.270 _ 

14.  Funds  Balance  to  Total  Expenses 

a.  Total  Funds  (from  5) _ 

b.  Total  Expenses  (from  2c) _ 

c.  Divide  14a  by  14b _ 

d.  Subtract  .866 _ 

e.  Divide  by  6.409 _ 

f.  Multiply  by  3.270 _ 

15.  Total  Funds  to  Population _ 

a.  Total  Funds  (from  5) _ 

b.  Population  (from  6) _ 

c.  Divide  15a  by  15b _ 

d.  Subtract  270 _ 

e.  Divide  by  4,548 _ 

t  Multiply  by  1.866 _ 

16.  Add  7f  +  8f  +  9f  +  lOf  +  Ilf  +  12f  +  13f 

♦  14f  +  15f  +  4.937 _ 

I  hereby  certify  that  the  financial  index 
shown  on  line  16  of  the  worksheet  is  greater 
than  zero  and  that  the  wording  of  this  letter 
is  identical  to  the  wording  specified  in  40 
CFR  Part  280.105(c)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Date] 

(Signature) 


(Name) 

(Title) 

(d)  If  a  local  government  owner  or 
operator  using  the  test  to  provide 
financial  assurance  finds  that  it  no 
longer  meets  the  requirements  of  the 
financial  test  based  on  the  year-end 
financial  statements,  the  owner  or 
operator  must  obtain  alternative 
coverage  within  150  days  of  the  end  of 
the  year  for  which  financial  statements 
have  been  prepared. 

(e)  The  Director  of  the  implementing 
agency  may  require  reports  of  financial 
condition  at  any  time  from  the  local 
government  owner  or  operator.  If  the 
Director  finds,  on  the  basis  of  such 
reports  or  other  information,  that  the 
local  government  owner  or  operator  no 
longer  meets  the  financial  test 
requirements  of  §  280.105  (b)  and  (c), 
the  owner  or  operator  must  obtain 
alternate  coverage  within  30  days  after 
notification  of  such  a  finding. 

(f)  If  the  local  government  owner  or 
operator  fails  to  obtain  alternate 
assurance  within  150  days  of  finding 
that  it  no  longer  meets  the  requirements 
of  the  financial  test  based  on  the  year- 
end  financial  statements  or  within  30 
days  of  notification  by  the  Director  of 
the  implementing  agency  that  it  no 
longer  meets  the  requirements  of  the 
financial  test,  the  owner  or  operator 
must  notify  the  Director  of  such  failure 
within  10  days. 

8.  New  §  280.106  is  added  to  read  as 
follows: 

§  280.1 06  Local  government  guarantee. 

(a)  A  local  government  owner  or 
operator  may  satisfy  the  requirements  of 
§  280.93  by  obtaining  a  guarantee  that 
conforms  to  the  requirements  of  this 
section.  The  guarantor  must  be  either 
the  state  in  which  the  local  government 
owner  or  operator  is  located  or  a  local 
government  having  a  “substantial 
governmental  relationship”  with  the 
owner  and  operator  and  issuing  the 
guarantee  as  an  act  incident  to  that 
relationship.  A  local  government  acting 
as  the  guarantor  must: 

(1)  demonstrate  that  it  meets  the  bond 
rating  test  requirement  of  §  280.104  and 
deliver  a  copy  of  the  chief  financial 
officer’s  letter  as  contained  in 

§  280.104(c)  to  the  local  government 
owner  or  operator;  or 

(2)  demonstrate  that  it  meets  the 
worksheet  test  requirements  of 

§  280.105  and  deliver  a  copy  of  the  chief 
financial  officer’s  letter  as  contained  in 
§  280.105(c)  to  the  local  government 
owner  or  operator;  or 

(3)  demonstrate  that  it  meets  the  local 
government  fund  requirements  of 

§  280.107(a),  §  280.107(b),  or 
§  280.107(c)  and  deliver  a  copy  of  the 


chief  financial  officer’s  letter  as 
contained  in  §  280.107  to  the  local 
government  owner  or  operator. 

(b)  If  the  local  government  guarantor 
is  unable  to  demonstrate  financial 
assurance  under  any  of  §§  280.104, 
280.105,  280.107(a),  280.107(b),  or 
280.107(c),  at  the  end  of  the  financial 
reporting  year,  the  guarantor  shall  send 
by  certified  mail,  before  cancellation  or 
non-renewal  of  the  guarantee,  notice  to 
the  owner  or  operator.  The  guarantee 
will  terminate  no  less  than  120  days 
after  the  date  the  owner  or  operator 
receives  the  notification,  as  evidenced 
by  the  return  receipt.  The  owner  or 
operator  must  obtain  alternative 
coverage  as  specified  in  §  280.114(c). 

(c)  Tne  guarantee  agreement  must  be 
worded  as  specified  in  paragraph  (d)  or 
(e)  of  this  section,  depending  on  which 
of  the  following  alternative  guarantee 
arrangements  is  selected: 

(1)  If,  in  the  default  or  incapacity  of 
the  owner  or  operator,  the  guarantor 
guarantees  to  hind  a  standby  trust  as 
directed  by  the  Director  of  the 
implementing  agency,  the  guarantee 
shall  be  worded  as  specified  in 
paragraph  (d)  of  this  section. 

(2)  If,  in  the  default  or  incapacity  of 
the  owner  or  operator,  the  guarantor 
guarantees  to  make  payments  as 
directed  by  the  Director  of  the 
implementing  agency  for  taking 
corrective  action  or  compensating  third 
parties  for  bodily  injury  and  property 
damage,  the  guarantee  shall  be  worded 
as  specified  in  paragraph  (e)  of  this 
section. 

(d)  If  the  guarantor  is  a  state,  the  local 
government  guarantee  with  standby 
trust  must  be  worded  exactly  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  relevant  information 
and  the  brackets  deleted: 

Local  Government  Guarantee  With  Standby 
Trust  Made  by  a  State 

Guarantee  made  this  [date]  by  [name  of 
state],  herein  referred  to  as  guarantor,  to  [the 
state  implementing  agency]  and  to' any  and 
all  third  parties,  and  obliges,  on  behalf  of 
[local  government  owner  or  operator]. 

Recitals 

(1)  Guarantor  is  a  state. 

(2)  [Local  government  owner  or  operator] 
owns  or  operates  the  following  underground 
storage  tank(s)  covered  by  this  guarantee: 
[List  the  number  of  tanks  at  each  facility  and 
the  name(s)  and  address(es)  of  the 
facility(ies)  where  the  tanks  are  located.  If 
more  than  one  instrument  is  used  to  assure 
different  tanks  at  any  one  facility,  for  each 
tank  covered  by  this  instrument,  list  the  tank 
identification  number  provided  in  the 
notification  submitted  pursuant  to  40  CFR 
Part  280  or  the  corresponding  state 
requirement,  and  the  name  and  address  of 
the  facility.]  This  guarantee  satisfies  40  CFR 
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Part  280,  Subpart  H  requirements  for  assuring 
funding  for  [insert:  “taking  corrective  action” 
and/or  “compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by” 
either  “sudden  accidental  releases”  or 
“nonsndden  accidental  releases”  or 
“accidental  releases”;  if  coverage  is  different 
for  different  tanks  or  locations,  indicate  the 
type  of  coverage  applicable  to  each  tank  or 
location]  arising  from  operating  the  above- 
identified  underground  storage  tank(s)  in  the 
amount  of  [insert  dollar  amount]  per 
occurrence  and  [insert  dollar  amount]  annual 
aggregate. 

(3)  Guarantor  guarantees  to  [implementing 
agency)  and  to  any  and  all  third  parties  that: 

In  the  event  that  [focal  government  owner 
or  operator)  foils  to  provide  alternative 
coverage  within  60  days  after  receipt  of  a 
notice  of  cancellation  of  this  guarantee  and 
the  [Director  of  the  implementing  agency)  has 
determined  or  suspects  that  a  release  has 
occurred  at  an  underground  storage  tank 
covered  by  this  guarantee,  the  guarantor, 
upon  instructions  from  the  [Director]  shall 
fund  a  standby  trust  fond  in  accordance  with 
the  provisions  of  40  CFR  part  280.112,  in  an 
amount  not  to  exceed  the  coverage  limits 
specified  above. 

in  the  event  that  the  [Director]  determines 
that  [local  government  owner  or  operator]  has 
foiled  to  perform  corrective  action  for 
releases  arising  out  of  the  operation  of  the 
above-identified  tank(s)  in  accordance  with 
40  CFR  part  280,  subpart  F,  the  guarantor 
upon  written  instructions  from  the  [Director] 
shall  fund  a  standby  trust  fond  in  accordance 
with  the  provisions  of  40  CFR  part  280.112, 
in  an  amount  not  to  exceed  the  coverage 
limits  specified  above. 

If  [owner  or  operatorl  foils  to  satisfy  a 
judgment  or  award  based  on  a  determination 
of  liability  for  bodily  injury  or  property 
damage  to  third  parties  caused  by  (“sudden” 
and/or  “nonsudden")  accidental  releases 
arising  from  the  operation  of  the  above- 
identified  tank(s),  or  foils  to  pay  an  amount 
agreed  to  in  settlement  of  a  claim  arising 
from  or  alleged  to  arise  from  such  injury  or 
damage,  the  guarantor,  upon  written 
instructions  from  the  [Director],  shall  fond  a 
standby  trust  in  accordance  with  the 
provisions  of  40  CFR  part  280.112  to  satisfy 
such  judgment(s),  award(s),  or  settlement 
agreement(s)  up  to  the  limits  of  coverage 
specified  above. 

(4)  Guarantor  agrees  to  notify  [owner  or 
operator]  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code  naming  guarantor  as 
debtor,  within  10  days  after  commencement 
of  the  proceeding. 

(5)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
[owner  or  operator]  pursuant  to  40  CFR  part 
280. 

(6)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  for  so  long  as  [local 
government  owner  or  operator]  must  comply 
with  the  applicable  financial  responsibility 
requirements  of  40  CFR  part  280,  Subpart  H 
for  the  above  identified  tank(s),  except  that 
guarantor  may  cancel  this  guarantee  by 
sending  notice  by  certified  mail  to  [owner  or 
operatorl,  such  cancellation  to  become 


effective  no  earlier  than  120  days  after  receipt' 
of  such  notice  by  [owner  or  operator],  as 
evidenced  by  the  return  receipt. 

(7)  The  guarantor’s  obligation  does  not 
apply  to  any  of  the  following: 

(a)  Any  obligation  of  [local  government 
owner  or  operator]  under  a  workers’ 
compensation,  disability  benefits,  or 
unemployment  compensation  law  or  other 
similar  law; 

(b)  Bodily  injury  to  an  employee  of  [insert: 
local  government  owner  or  operator]  arising 
from,  and  in  the  course  of,  employment  by 
[insert:  local  government  owner  or  operator); 

(c)  Bodily  injury  or  property  damage 
arising  from  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle,  or  watercraft; 

(d)  Property  damage  to  any  property 
owned,  rented,  loaded  to.  In  the  care, 
custody,  or  control  of,  or  occupied  by  [insert 
local  government  owner  or  operatorl  that  is 
not  the  direct  result  of  a  release  from  a 
petroleum  underground  storage  tank; 

(e)  Bodily  damage  or  property  damage  for 
which  [insert  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 
of  liability  in  a  contract  or  agreement  other 
than  a  contract  or  agreement  entered  into  to 
meet  the  requirements  of  40  CFR  part  280.93. 

(8)  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  [the 
implementing  agency),  by  any  or  all  third 
parties,  or  by  [local  government  owner  or 
operator), 

I  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  part  280.106(d)  as  such 
regulations  were  constituted  on  the  effective 
date  shown  immediately  below. 

Effective  date:  - 

[Name  of  guarantor] 

[Authorized  signature  for  guarantor) 

[Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary: 


If  the  guarantor  is  a  local  government,  the 
local  government  guarantee  with  standby 
trust  must  be  worded  exactly  as  follows, 
except  that  instructions  in  brackets  are  to  be 
replaced  with  relevant  information  and  the 
brackets  deleted: 

Local  Government  Guarantee  With  Standby 
Trust  Made  by  a  Local  Government 

Guarantee  made  this  [date]  by  [name  of 
guaranteeing  entity),  a  local  government 
organized  under  the  laws  of  [name  of  state], 
herein  referred  to  as  guarantor,  to  [the  state 
implementing  agency)  and  to  any  and  all 
third  parties,  and  obliges,  on  behalf  of  [local 
government  owner  or  operator). 

Recitals 

(1)  Guarantor  meets  or  exceeds  [select  one: 
the  local  government  bond  rating  test 
requirements  of  40  CFR  Part  280.104,  the 
local  government  financial  test  requirements 
of  40  CFR  Part  280.105,  or  the  focal 
government  fond  under  40  CFR  Part 
280.107(a),  280.107(b),  or  280.107(c)). 

(2)  (Local  government  owner  or  operator] 
owns  or  operates  the  following  underground 
storage  tank(s)  covered  by  this  guarantee: 
[List  the  number  of  tanks  at  each  facility  and 


the  name(s)  and  addresses)  of  the 
fedlityties)  where  the  tanks  are  located.  If 
more  than  one  Instrument  is  used  to  assure 
different  tanks  at  any  one  facility,  for  each 
tank  covered  by  this  instrument,  list  the  tank 
identification  number  provided  in  the 
notification  submitted  pursuant  to  40  CFR 
Part  280  or  the  corresponding  state 
requirement,  and  the  name  and  address  of 
the  facility.)  This  guarantee  satisfies  40  CFR 
Part  280,  Subpart  H  requirements  for  assuring 
funding  for  [insert:  "taking  corrective  action” 
and/or  “compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by” 
either  "sudden  accidental  releases’*  or 
‘‘nonsudden  accidental  releases”  or 
“accidental  releases”;  if  coverage  is  different 
for  different  tanks  or  locations,  indicate  the 
type  of  coverage  applicable  to  each  tank  or 
location]  arising  from  operating  the  above- 
identified  underground  storage  tank(s)  in  the 
amount  of  [insert  dollar  amount)  per 
occurrence  and  [insert:  dollar  amount) 
annual  aggregate. 

(3)  Incident  to  our  substantial 
governmental  relationship  with  [local 
government  owner  or  operator],  guarantor 
guarantees  to  [implementing  agency]  and  to 
any  and  all  third  parties  that: 

In  the  event  that  (local  government  owner 
or  operator)  fails  to  provide  alternative 
coverage  within  60  days  after  receipt  of  a 
notice  of  cancellation  of  this  guarantee  and 
the  [Director  of  the  implementing  agency]  has 
determined  or  suspects  that  a  release  has 
occurred  at  an  underground  storage  tank 
covered  by  this  guarantee,  the  guarantor, 
upon  instructions  from  the  [Director)  shall 
fond  a  standby  trust  fond  in  accordance  with 
the  provisions  of  40  CFR  Part  280.112,  in  an 
amount  not  to  exceed  the  coverage  limits 
specified  above. 

In  the  event  that  the  [Director]  determines 
that  [focal  government  owner  or  operator)  has 
failed  to  perform  corrective  action  for 
releases  arising  out  of  the  operation  of  the 
above-identified  tank(s)  in  accordance  with 
40  CFR  Part  280,  Subpart  F,  the  guarantor 
upon  written  instructions  from  the  [Director) 
shall  fund  a  standby  trust  fond  in  accordance 
with  the  provisions  of  40  CFR  Part  280.112, 
in  an  amount  not  to  exceed  the  coverage 
limits  specified  above. 

If  [owner  or  operator]  foils  to  satisfy  a 
judgment  or  award  based  on  a  determination 
of  liability  for  bodily  injury  or  property 
damage  to  third  parties  caused  by  (“sudden” 
and/or  “nonsudden”)  accidental  releases 
arising  from  the  operation  of  the  above- 
identified  tank(s),  or  foils  to  pey  an  amount 
agreed  to  in  settlement  of  a  claim  arising 
from  or  alleged  to  arise  from  such  injury  or 
damage,  the  guarantor,  upon  written 
instructions  from  the  [Director],  shall  fond  a 
standby  trust  In  accordance  with  the 
provisions  of  40  CFR  Part  280.112  to  satisfy 
such  judgment(s),  award(s),  or  settlement 
agreement(s)  up  to  the  Hmks  of  coverage 
specified  above. 

(4)  Guarantor  agrees  that,  if  at  the  end  of 
any  fiscal  year  before  cancellation  of  this 
guarantee,  the  guarantor  foils  to  meet  or 
exceed  the  requirements  of  the  financial 
responsibility  mechanism  specified  in 
paragraph  (1),  guarantor  shall  send  within 
120  days  of  such  failure,  by  certified  mail. 
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notice  to  [local  government  owner  or 
operator],  as  evidenced  by  the  return  receipt. 

(5)  Guarantor  agrees  to  notify  (owner  or 
operator]  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code  naming  guarantor  as 
debtor,  within  10  days  after  commencement 
of  the  proceeding; 

(6)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
[owner  or  operator]  pursuant  to  40  CFR  Part 
280. 

(7)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  for  so  long  as  [local 
government  owner  or  operator]  must  comply 
with  the  applicable  financial  responsibility 
requirements  of  40  CFR  Part  280,  Subpart  H 
for  the  above  identified  tank(s),  except  that 
guarantor  may  cancel  this  guarantee  by 
sending  notice  by  certified  mail  to  [owner  or 
operator],  such  cancellation  to  become 
effective  no  earlier  than  120  days  efier  receipt 
of  such  notice  by  [owner  or  operator],  as 
evidenced  by  the  return  receipt. 

(8)  The  guarantor’s  obligation  does  not 
apply  to  any  of  the  following: 

(a)  Any  obligation  of  [local  government 
owner  or  operator]  under  a  workers’ 
compensation,  disability  benefits,  or 
unemployment  compensation  law  or  other 
similar  law; 

(b)  Bodily  injury  to  an  employee  of  [insert: 
local  government  owner  or  operator]  arising 
from,  and  in  the  course  of,  employment  by 
[insert  local  government  owner  or  operator]; 

(c)  Bodily  injury  or  property  damage 
arising  from  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle,  or  watercraft; 

(d)  Property  damage  to  any  property 
owned,  rented,  loaned  to,  in  the  care, 
custody,  or  control  of,  or  occupied  by  [insert: 
local  government  owner  or  operator]  that  is 
not  the  direct  result  of  a  release  from  a 
petroleum  underground  storage  tank; 

(e)  Bodily  damage  or  property  damage  for 
which  [insert:  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 
of  liability  in  a  contract  or  agreement  other 
than  a  contract  or  agreement  entered  into  to 
meet  the  requirements  of  40  CFR  Part  280.93. 

(9)  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  (the 
implementing  agency],  by  any  or  all  third 
parties,  or  by  [local  government  owner  or 
operator]. 

1  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  Part  280.106(d)  as  such 
regulations  were  constituted  on  the  effective 
date  shown  immediately  below. 

Effective  date: - 

[Name  of  guarantor] 

(Authorized  signature  for  guarantor] 

[Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary: 


(e)  If  the  guarantor  is  a  state,  the  local 
government  guarantee  without  standby 
trust  must  be  worded  exactly  as  follows, 
except  that  instructions  in  brackets  are 
to  be  replaced  with  relevant  information 
and  the  brackets  deleted: 


Local  Government  Guarantee  Without 
Standby  Trust  Made  by  a  State 
Guarantee  made  this  [date]  by  [name  of 
state],  herein  referred  to  as  guarantor,  to  [the 
state  implementing  agency]  and  to  any  and 
all  third  parties,  and  obliges,  on  behalf  of 
[local  government  owner  or  operator]. 

Recitals 

(1)  Guarantor  is  a  state. 

(2)  (Local  government  owner  or  operator] 
owns  or  operates  the  following  underground 
storage  tank(s)  covered  by  this  guarantee: 

[List  the  number  of  tanks  at  each  facility  and 
the  name(s)  and  address(es)  of  the 
facility(ies)  where  the  tanks  are  located.  If 
more  than  one  Instrument  is  used  to  assure 
different  tanks  at  any  one  facility,  for  each 
tank  covered  by  this  instrument,  list  the  tank 
identification  number  provided  in  the 
notification  submitted  pursuant  to  40  CFR 
Part  280  or  the  corresponding  state 
requirement,  and  the  name  and  address  of 
the  facility.]  This  guarantee  satisfies  40  CFR 
Part  280,  Subpart  H  requirements  for  assuring 
funding  for  [insert:  “taking  corrective  action” 
and/or  “compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by” 
either  “sudden  accidental  releases”  or 
“nonsudden  accidental  releases”  or 
“accidental  releases”;  if  coverage  is  different 
for  different  tanks  or  locations,  indicate  the 
type  of  coverage  applicable  to  each  tank  or 
location]  arising  from  operating  the  above- 
identified  underground  storage  tank(s)  in  the 
amount  of  [insert:  dollar  amount]  per 
occurrence  and  [insert:  dollar  amount] 
annual  aggregate. 

(3)  Guarantor  guarantees  to  [implementing 
agency]  and  to  any  and  all  third  parties  and 
obliges  that: 

In  the  event  that  [local  government  owner 
or  operator]  fails  to  provide  alternative 
coverage  within  60  days  after  receipt  of  a 
notice  of  cancellation  of  this  guarantee  and 
the  [Director  of  the  implementing  agency]  has 
determined  or  suspects  that  a  release  has 
occurred  at  an  underground  storage  tank 
covered  by  this  guarantee,  the  guarantor, 
upon  written  instructions  from  the  [Director] 
shall  make  funds  available  to  pay  for 
corrective  actions  and  compensate  third 
parties  for  bodily  injury  and  property  damage 
in  an  amount  not  to  exceed  the  coverage 
limits  specified  above. 

In  the  event  that  the  [Director]  determines 
that  [local  government  owner  or  operator]  has 
failed  to  perform  corrective  action  for 
releases  arising  out  of  the  operation  of  the 
above-identified  tank(s)  in  accordance  with 
40  CFR  Part  280,  Subpart  F,  the  guarantor 
upon  written  instructions  from  the  [Director] 
shall  make  funds  available  to  pay  for 
corrective  actions  in  an  amount  not  to  exceed 
the  coverage  limits  specified  above. 

If  [owner  or  operator]  fails  to  satisfy  a 
judgment  or  award  based  on  a  determination 
of  liability  for  bodily  injury  or  property 
damage  to  third  parties  caused  by  (“sudden” 
and/or  “nonsudden”]  accidental  releases 
arising  from  the  operation  of  the  above- 
identified  tank(s),  or  fails  to  pay  an  amount 
agreed  to  in  settlement  of  a  claim  arising 
from  or  alleged  to  arise  from  such  injury  or 
damage,  the  guarantor,  upon  written 
instructions  from  the  [Director],  shall  make 


funds  available  to  compensate  third  parties 
for  bodily  injury  and  property  damage  in  an 
amount  not  to  exceed  the  coverage  limits 
specified  above. 

(4)  Guarantor  agrees  to  notify  [owner  or 
operator]  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code  naming  guarantor  as 
debtor,  within  10  days  after  commencement 
of  the  proceeding. 

(5)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
[owner  or  operator]  pursuant  to  40  CFR  Part 
280. 

(6)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  for  so  long  as  [local 
government  owner  or  operator]  must  comply 
with  the  applicable  financial  responsibility 
requirements  of  40  CFR  Part  280,  Subpart  H 
for  the  above  identified  tank(s),  except  that 
guarantor  may  cancel  this  guarantee  by 
sending  notice  by  certified  mail  to  [owner  or 
operator],  such  cancellation  to  become 
effective  no  earlier  than  120  days  after  receipt 
of  such  notice  by  [owner  or  operator],  as 
evidenced  by  the  return  receipt.  If  notified  of 
a  probable  release,  the  guarantor  agrees  to 
remain  bound  to  the  terms  of  this  guarantee 
for  all  charges  arising  from  the  release,  up  to 
the  coverage  limits  specified  above, 
notwithstanding  the  cancellation  of  the 
guarantee  with  respect  to  future  releases. 

(7)  The  guarantor’s  obligation  does  not 
apply  to  any  of  the  following: 

(a)  Any  obligation  of  [local  government 
owner  or  operator]  under  a  workers’ 
compensation  disability  benefits,  or 
unemployment  compensation  law  or  other 
similar  law; 

(b)  Bodily  injury  to  an  employee  of  [insert 
local  government  owner  or  operator]  arising 
from,  and  in  the  course  of,  employment  by 
[insert:  local  government  owner  or  operator]; 

(c)  Bodily  injury  or  property  damage 
arising  from  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle,  or  watercraft; 

(d)  Property  damage  to  any  property 
owned,  rented,  loaded  to,  in  the  care, 
custody,  or  control  of,  or  occupied  by  [insert: 
local  government  owner  or  operator]  that  is 
not  the  direct  result  of  a  release  from  a 
petroleum  underground  storage  tank; 

(e)  Bodily  damage  or  property  damage  for 
which  [insert:  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 
of  liability  in  a  contract  or  agreement  other 
than  a  contract  or  agreement  entered  into  to 
meet  the  requirements  of  40  CFR  Part  280.93. 

(8)  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  [the 
implementing  agency],  by  any  or  all  third 
parties,  or  by  [local  government  owner  or 
operator]. 

I  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  Part  280.106(e)  as  such 
regulations  were  constituted  on  the  effective 
date  shown  immediately  below. 

Effective  date:  - 

[Name  of  guarantor] 

(Authorized  signature  for  guarantor] 

[Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary: 
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If  the  guarantor  is  a  local  government,  the 
local  government  guarantee  without  standby 
trust  must  be  worded  exactly  as  follows, 
except  that  instructions  in  brackets  are  to  be 
replaced  with  relevant  information  and  the 
brackets  deleted: 

Local  Government  Guarantee  Without 
Standby  Trust  Made  by  a  Local  Government 

Guarantee  made  this  [date]  by  [name  of 
guaranteeing  entity],  a  local  government 
organized  under  the  laws  of  [name  of  state], 
herein  referred  to  as  guarantor,  to  [the  state 
implementing  agency]  and  to  any  and  all 
third  parties,  and  obliges,  on  behalf  of  [local 
government  owner  or  operator]. 

Recitals 

(1)  Guarantor  meets  or  exceeds  [select  one: 
the  local  government  bond  rating  test 
requirements  of  40  CFR  part  280.104,  the 
local  government  financial  test  requirements 
of  40  part  CFR  280.105,  the  local  government 
fund  under  40  CFR  part  280.107(a), 

280.107(b),  or  280.107(c). 

(2)  [Local  government  owner  or  operator] 
owns  or  operates  the  following  underground 
storage  tank(s)  covered  by  this  guarantee: 

[List  the  number  of  tanks  at  each  facility  and 
the  name(s)  and  address(es)  of  the 
facility(ies)  where  the  tanks  are  located.  If 
more  than  one  instrument  is  used  to  assure 
different  tanks  at  any  one  facility,  for  each 
tank  covered  by  this  instrument,  list  the  tank 
identification  number  provided  in  the 
notification  submitted  pursuant  to  40  CFR 
Part  280  or  the  corresponding  state 
requirement,  and  the  name  and  address  of 
the  facility.]  This  guarantee  satisfies  40  CFR 
part  280,  subpart  H  requirements  for  assuring 
funding  for  [insert:  "taking  corrective  action” 
and/or  "compensating  third  parties  for  bodily 
injury  and  property  damage  caused  by” 
either  "sudden  accidental  releases”  or 
“nonsudden  accidental  releases”  or 
"accidental  releases”;  if  coverage  is  different 
for  different  tanks  or  locations,  indicate  the 
type  of  coverage  applicable  to  each  tank  or 
location]  arising  from  operating  the  above- 
identified  underground  storage  tank(s)  in  thej 
amount  of  [insert:  dollar  amount]  per 
occurrence  and  [insert:  dollar  amount] 
annual  aggregate. 

(3)  Incident  to  our  substantial 
governmental  relationship  with  [local 
government  owner  or  operator],  guarantor 
guarantees  to  [implementing  agency]  and  to 
any  and  all  third  parties  and  obliges  that: 

In  the  event  that  [local  government  owner 
or  operator]  fails  to  provide  alternative 
coverage  within  60  days  after  receipt  of  a 
notice  of  cancellation  of  this  guarantee  and 
the  [Director  of  the  implementing  agency]  has 
determined  or  suspects  that  a  release  has 
occurred  at  an  underground  storage  tank 
covered  by  this  guarantee,  the  guarantor, 
upon  written  instructions  from  the  [Director] 
shall  make  funds  available  to  pay  for 
corrective  actions  and  compensate  third 
parties  for  bodily  injury  and  property  damage 
in  an  amount  not  to  exceed  the  coverage 
limits  specified  above. 

In  the  event  that  the  [Director]  determines 
that  [local  government  owner  or  operator]  has 
failed  to  perform  corrective  action  for 
releases  arising  out  of  the  operation  of  the 


above-identified  tank(s)  in  accordance  with 
40  CFR  part  280,  Subpart  F,  the  guarantor 
upon  written  instructions  from  the  [Director] 
shall  make  funds  available  to  pay  for 
corrective  actions  in  an  amount  not  to  exceed 
the  coverage  limits  specified  above. 

If  [owner  or  operatorj  fails  to  satisfy  a 
judgment  or  award  based  on  a  determination 
of  liability  for  bodily  injury  or  property 
damage  to  third  parties  caused  by  [“sudden” 
and/or  "nonsudden”]  accidental  releases 
arising  from  the  operation  of  the  above- 
identified  tank(s),  or  fails  to  pay  an  amount 
agreed  to  in  settlement  of  a  claim  arising 
from  or  alleged  to  arise  from  such  injury  or 
damage,  the  guarantor,  upon  written 
instructions  from  the  [Director],  shall  make 
funds  available  to  compensate  third  parties 
for  bodily  injury  and  property  damage  in  an 
amount  not  to  exceed  the  coverage  limits 
specified  above. 

(4)  Guarantor  agrees  that  if  at  the  end  of 
any  fiscal  year  before  cancellation  of  this 
guarantee,  the  guarantor  fails  to  meet  or 
exceed  the  requirements  of  the  financial 
responsibility  mechanism  specified  in 
paragraph  (1),  guarantor  shall  send  within 
120  days  of  such  failure,  by  certified  mail, 
notice  to  [local  government  owner  or 
operator],  as  evidenced  by  the  return  receipt. 

(5)  Guarantor  agrees  to  notify  [owner  or 
operator]  by  certified  mail  of  a  voluntary  or 
involuntary  proceeding  under  Title  11 
(Bankruptcy),  U.S.  Code  naming  guarantor  as 
debtor,  within  10  days  after  commencement 
of  the  proceeding. 

(6)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  notwithstanding  any 
modification  or  alteration  of  any  obligation  of 
[owner  or  operator]  pursuant  to  40  CFR  part 
280. 

(7)  Guarantor  agrees  to  remain  bound 
under  this  guarantee  for  so  long  as  [local 
government  owner  or  operator]  must  comply 
with  the  applicable  financial  responsibility 
requirements  of  40  CFR  Part  280,  Subpart  H 
for  the  above  identified  tank(s),  except  that 
guarantor  may  cancel  this  guarantee  by 
sending  notice  by  certified  mail  to  [owner  or 
operator],  such  cancellation  to  become 
effective  no  earlier  than  120  days  after  receipt 
of  such  notice  by  [owner  or  operator],  as 
evidenced  by  the  return  receipt.  If  notified  of 
a  probable  release,  the  guarantor  agrees  to 
remain  bound  to  the  terms  of  this  guarantee 
for  all  charges  arising  from  the  release,  up  to 
the  coverage  limits  specified  above, 
notwithstanding  the  cancellation  of  the 
guarantee  with  respect  to  future  releases. 

(8)  The  guarantor’s  obligation  does  not 
apply  to  any  of  the  following: 

(a)  Any  obligation  of  [local  government 
owner  or  operator]  under  a  workers’ 
compensation  disability  benefits,  or 
unemployment  compensation  law  or  other 
similar  law; 

(b)  Bodily  injury  to  an  employee  of  [insert: 
local  government  owner  or  operator]  arising 
from,  and  in  the  course  of,  employment  by 
[insert:  local  government  owner  or  operator]; 

(c)  Bodily  injury  or  property  damage 
arising  from  the  ownership,  maintenance, 
use,  or  entrustment  to  others  of  any  aircraft, 
motor  vehicle,  or  watercraft; 

(d)  Property  damage  to  any  property 
owned,  rented,  loaded  to,  in  the  care, 


custody,  or  control  of,  or  occupied  by  [insert: 
local  government  owner  or  operator]  that  is 
not  the  direct  result  of  a  release  from  a 
petroleum  underground  storage  tank; 

(e)  Bodily  damage  or  property  damage  for 
which  [insert:  owner  or  operator]  is  obligated 
to  pay  damages  by  reason  of  the  assumption 
of  liability  in  a  contract  or  agreement  other 
than  a  contract  or  agreement  entered  into  to 
meet  the  requirements  of  40  CFR  Part  280.93. 

(9)  Guarantor  expressly  waives  notice  of 
acceptance  of  this  guarantee  by  [the 
implementing  agency],  by  any  or  all  third 
parties,  or  by  [local  government  owner  or 
operator], 

I  hereby  certify  that  the  wording  of  this 
guarantee  is  identical  to  the  wording 
specified  in  40  CFR  Part  280.106(e)  as  such 
regulations  were  constituted  on  the  effective 
date  shown  immediately  below. 

Effective  date: - 

[Name  of  guarantor) 

[Authorized  signature  for  guarantor] 

[Name  of  person  signing] 

[Title  of  person  signing] 

Signature  of  witness  or  notary: 

9.  New  §  280.107  is  added  to  read  as 
follows: 

$280,107  Local  government  fund. 

A  local  government  owner  or  operator 
may  satisfy  the  requirements  of  §  280.93 
by  establishing  a  dedicated  fund 
account  that  conforms  to  the 
requirements  of  this  section.  Except  as 
specified  in  paragraph  (b),  a  dedicated 
fund  may  not  be  commingled  with  other 
funds  or  otherwise  used  in  normal 
operations.  A  dedicated  fund  will  be 
considered  eligible  if  it  meets  one  of  the 
following  requirements: 

(a)  The  fund  is  dedicated  by  state 
constitutional  provision,  or  local 
government  statute,  charter,  ordinance, 
or  order  to  pay  for  taking  corrective 
action  and  for  compensating  third 
parties  for  bodily  injury  and  property 
damage  caused  by  accidental  releases 
arising  from  the  operation  of  petroleum 
underground  storage  tanks  and  is 
funded  for  the  full  amount  of  coverage 
required  under  §  280.93,  or  funded  for 
part  of  the  required  amount  of  coverage 
and  used  in  combination  with  other 
mechanism(s)  that  provide  the 
remaining  coverage;  or 

(b)  The  fund  is  dedicated  by  state 
constitutional  provision,  or  local 
government  statute,  charter,  ordinance, 
or  order  as  a  contingency  fund  for 
general  emergencies,  including  taking 
corrective  action  and  compensating 
third  parties  for  bodily  injury  and 
property  damage  caused  by  accidental 
releases  arising  from  the  operation  of 
petroleum  underground  storage  tanks, 
and  is  funded  for  five  times  the  full 
amount  of  coverage  required  under 

§  280.93,  or  funded  for  part  of  the 
required  amount  of  coverage  and  used 
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in  combination  with  other 
mechanism(s)  that  provide  die 
remaining  coverage.  If  the  fund  is 
funded  for  less  than  five  times  the 
amount  of  coverage  required  under 
§  280.93.  the  amount  of  financial 
responsibility  demonstrated  by  the  fund 
may  not  exceed  one-fifth  the  amount  in 
the  fond;  or 

(cl  The  fond  is  dedicated  by  state 
constitutional  provision,  or  local 
government  statute,  charter,  ordinance 
or  order  to  pay  for  taking  corrective 
action  and  for  compensating  third 
parties  for  bodily  injury  and  property 
damage  caused  by  accidental  releases 
arising  from  the  operation  of  petroleum 
underground  storage  tanks.  A  payment 
is  made  to  the  fund  once  every  year  for 
seven  years  until  the  fund  is  folly- 
funded.  This  seven  year  period  is 
hereafter  referred  to  as  the  “pay-in- 
period.”  The  amount  of  each  payment 
must  be  determined  by  this  formula: 

TF-CF 

Y 

Where  TF  is  the  total  required  financial 
assurance  for  the  owner  or  operator,  CF 
is  the  current  amount  in  the  fond,  and 
Y  is  the  number  of  years  remaining  in 
the  pay-in-period,  and; 

(1)  The  local  government  owner  or 
operator  has  available  bonding 
authority,  approved  through  voter 
referendum  (if  such  approval  is 
necessary  prior  to  the  issuance  of 
bonds),  for  an  amount  equal  to  the 
difference  between  the  required  amount 
of  coverage  and  the  amount  held  in  the 
dedicated  fund.  This  bonding  authority 
shall  be  available  for  taking  corrective 
action  and  for  compensating  third 
parties  far  bodily  injury  and  property 


damage  caused  by  accidental  releases 
arising  from  the  operation  of  petroleum 
underground  storage  tanks,  or 

(2)  The  local  government  owner  or 
operator  has  a  letter  signed  by  the 
appropriate  state  attorney  general 
stating  that  the  use  of  the  bonding 
authority  will  not  increase  the  local 
government’s  debt  beyond  the  legal  debt 
ceilings  established  by  the  relevant  state 
laws.  The  letter  must  also  state  that 
prior  voter  approval  is  not  necessary 
before  use  ol  foe  bonding  authority. 

(d)  To  demonstrate  that  it  meets  foe 
requirements  of  foe  local  government 
fond,  foe  chief  financial  officer  of  foe 
local  government  owner  or  operator 
and/or  guarantor  must  sign  a  letter 
worded  exactly  as  follows,  except  that 
foe  instructions  in  brackets  are  to  be 
replaced  by  foe  relevant  information 
and  foe  brackets  deleted: 

Letter  from  Chief  Financial  Officer 

I  am  the  chief  financial  officer  of  (insert: 
name  and  address  of  local  government  owner 
or  operator,  or  guarantor].  This  letter  is  in 
support  of  the  use  of  the  local  government 
fund  mechanism  to  demonstrate  financial 
responsibility  for  [insert:  “taking  corrective 
action”  and/or  “compensating  third  parties 
for  bodily  injury  and  property  damage”] 
caused  by  [insert:  “sudden  accidental 
releases”  and/or  “nonsudden  accidental 
releases^  in  the  amount  of  at  least  {insert: 
dollar  amount]  per  occurrence  and  (insert: 
dollar  amount]  annual  aggregate  arising  from 
operating  (an)  underground  storage  tank(s). 

Underground  storage  tanks  at  the  following 
facilities  are  assured  by  this  local  government 
fund  mechanism:  (List  for  each  facility:  the 
name  and  address  of  the  facility  where  tanks 
are  assured  by  the  local  government  fund]. 

[Insert:  "The  local  government  fund  is 
funded  for  the  full  amount  of  coverage 
required  under  $  280.93,  or  funded  for  part  of 
the  required  amount  of  coverage  mid  used  in 
combination  with  other  mechanism(s)  that 
provide  the  remaining  coverage.”  or  “The 


local-government  fund  is  fnnded  for  ten 
times  the  foil  amount  of  coverage  required 
under  §  280.93,  or  fonded  for  part  of  the 
required  amount  of  coverage  and  used  in 
combination  with  other  mechanisms(s)  that 
provide  the  remaining  coverage,”  or  "A 
payment  is  made  to  the  fund  once  every  year 
for  seven  years  until  the  fund  is  hilly-funded 
and  (name  of  local  government  owner  or 
operator]  has  available  bonding  authority, 
approved  through  voter  referendum,  of  an 
amount  equal  to  the  difference  between  the 
required  amount  of  coverage  and  the  amount 
held  in  the  dedicated  fond”  or  “A  payment 
is  made  to  the  fond  once  every  year  for  seven 
years  until  the  fond  is  folly-funded  and  I 
have  attached  a  letter  signed  by  the  State 
Attorney  General  stating  that  (1)  the  use  of 
the  bonding  authority  will  not  increase  the 
local  government's  debt  beyond  the  legal 
debt  ceilings  established  by  the  relevant  state 
laws  and  (2)  that  prior  voter  approval  is  not 
necessary  before  use  of  the  bonding 
authority”]. 

The  details  of  the  local  government  fond 
are  as  follows: 

Amount  in  Fund  (market  value  of  fund  at 
close  of  last  fiscal  year):  - 

[If  fond  balance  is  incrementally  funded  as 
specified  in  §  280.107(c),  insert: 

Amount  added  to  fond  in  the  most  recently 

completed  fiscal  year  - 

Number  of  years  remaining  in  the  pay-in 
period:  1 

A  copy  of  the  state  constitutional 
provision,  or  local  government  statute, 
charter,  ordinance  or  order  dedicating  the 
fond  is  attached. 

I  hereby  certify  that  the  wording  of  this 
letter  is  identical  to  the  wording  specified  in 
40  CFR  280.107(d)  as  such  regulations  were 
constituted  on  the  date  shown  immediately 
below. 

[Date] 

[Signature] 

[Name) 

[Title) 

(FR  Doc.  93-2824  Filed  2-17-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  168  and  169 
[OP  P-1 70003;  FRL  4000-1] 

RIN  2070-AC09 

Pesticide  Export  Policy 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  policy  statement. 

SUMMARY:  This  document  sets  forth  the 
final  version  of  EPA’s  revised  pesticide 
export  policy.  This  policy  replaces 
EPA’s  existing  pesticide  export  policies, 
which  were  published  in  the  Federal 
Register  on  May  14, 1975  and  on  July 
28, 1980.  This  policy  eliminates  an 
exemption  provided  in  the  1980  policy 
from  the  requirement  to  obtain  a 
purchaser  acknowledgement  statement, 
clarifies  the  requirements  for  labeling 
exported  pesticides,  and  clarifies  the 
requirements  affecting  the  export  of 
research  and  development  pesticides. 
EPA  believes  that  these  changes  and 
clarifications  will  increase  the 
usefulness  of  information  on  exported 
U.S.  pesticides  sent  to  other  countries, 
and  simplify  compliance  with  the 
export  requirements.  The  policy  also 
discusses  whether  certain  information 
about  unregistered  pesticides  submitted 
to  EPA  will  be  considered  confidential. 
Changes  to  EPA’s  program  to  notify 
countries  of  U.S.  pesticide  regulatory 
actions  are  discussed.  EPA  is 
broadening  the  scope  of  actions  which 
will  trigger  international  notifications, 
and  is  prioritizing  the  timing  of 
transmitting  these  notices  to  other 
governments.  The  policy  also  presents  a 
new  system  for  transmittal  of 
international  notices,  whereby  EPA  will 
be  transmitting  advance  copies  of  the 
notices  directly  to  countries  and  the 
State  Department  will  notify  the 
appropriate  embassies. 

EFFECTIVE  DATE:  This  policy  is  effective 
April  19, 1993,  except  for  §  168.75 
which  will  be  effective  June  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  FIFRA  section 
17(a)  requirements  regarding  labeling  of 
pesticides  intended  for  export  and 
procedures  for  exporting  unregistered 
pesticides  contact:  Stephen  Howie, 
Office  of  Compliance  Monitoring  (EN- 
342W),  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460  U.S.A.;  telephone  (703)  308- 
8290;  facsimile  (703)  308-8218. 

For  further  information  about  FIFRA 
section  17(b)  notification  programs  oi 
EPA’s  international  pesticide  activities 
contact:  Deborah  Hartman,  Office  of 


Pesticide  Programs  1H-7501C),  U.S 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460 
U.S.A.;  telephone  (703)  305-7102; 
facsimile  (703)  305-6244. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  on  the 
date  of  publcation  in  the  Federal 
Register.  By  modem  dial  (202)  512-1387 
or  call  (202)  512-1530  for  disks  or  paper 
copies.  This  file  is  also  available  in 
Postscript,  WordPerfect  and  ASCII. 

The  contents  of  this  policy  are  listed 
in  the  following  outline: 

I.  Summary 

II.  Background 

A.  Statement  of  EPA’s  Goals  for 
International  Pesticide 

Activities 

B.  Legal  Authority 

C.  Global  Pesticide  Market;  Exports  from 
the  United  States;  Pesticide  Usage; 

Agricultural  Imports 

D.  Reasons  for  Review  of  EPA’s  1980 
Policy  Statement 

III.  Discussion  of  the  1980  Policy,  the  1990 
Proposal,  Public  Comments,  and  Responses 
to  Comments 

A.  17(a)(l)-Label  and  Labeling 
Requirements  for  Exported  Pesticides 

B.  FIFRA  Section  17(a)(2)-Procedures  for 
Exporting  Unregistered  Pesticides-Purchaser 
Acknowledgement  Statement 

C.  Confidentiality 

D.  FIFRA  Section  17(b)  Notification 
Programs 

E.  Section  17(d)  Activities 

IV.  Technical  Amendment 

V.  Public  Record 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12991 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

VII.  Export  Policy  and  Procedures  for 
Exporting  Unregistered  Pesticides 

I.  Summary 

This  policy  discusses  the  requirement 
to  obtain  a  purchaser  acknowledgement 
statement  for  exporters  of  unregistered 
pesticides.  This  policy  also  allows 
certain  unregistered  pesticides  to  be 
exported  for  research  and  development 
(R&D)  purposes  without  meeting  the 
purchaser  acknowledgement  statement 
requirement,  if  the  use  in  thecoutftry  of 
import  does  not  exceed  the  limits 
specified  in  criteria  provided  in  this 
policy.  Exporters  are  required  to 
maintain  records  to  substantiate  claims 
that  their  products  fit  the  exemption  for 
R&D  products. 

EPA  is  also  clarifying  certain  labeling 
requirements.  Certain  label  statements 
which  in  the  past  had  to  be  bilingual, 
may  now  be  required  to  be  multilingual, 
if  applicable.  The  policy  clarifies  that  all 
unregistered  pesticides  must  have 
labels/labeling  with  the  statement  “Not 
Registered  for  Use  in  the  United  States 


of  America.”  The  policy  also  clarifies 
ihat  research  and  development  pesticide 
products  must  meet  the  labeling 
requirements  of  section  17(a)(1).  The 
policy  allows  exporters  to  add 
explanatory  language  to  use 
classification  statements  to  explain  the 
restricted  status  of  the  product. 

The  policy  sets  new  procedures  that 
exporters  must  follow  to  obtain  and 
transmit  purchaser  acknowledgement 
statements.  The  final  policy  requires 
per-shipment  purchaser 
acknowledgement  statements,  but  also 
provides  an  alternative  means  for 
satisfying  this  statutory  requirement. 
More  information  is  required  in  the 
purchaser  acknowledgement  statements, 
and  the  policy  also  discusses  new 
procedures  for  the  transmittal  of 
purchaser  acknowledgement  statements. 

EPA’s  notifications  to  other  countries 
about  pesticide  regulatory  actions  are 
discussed.  The  policy  provides  that  EPA 
will  immediately  notify  countries  about 
all  regulatory  actions  taken  on  the  basis 
of  health  or  environmental  concerns, 
and  also  provide  countries  with  an 
annual  summary  of  all  pesticide 
regulatory  actions.  The  policy  explains 
that  EPA  will  directly  notify  countries 
of  the  actions  in  advance  and  the  State 
Department  will  notify  embassies. 

The  policy  also  describes  EPA’s 
projects  to  support  environmental 
protection  and  safe  pesticide  use  in 
other  countries.  The  policy  discusses 
the  scope  of  EPA’s  international 
technical  assistance  projects  to  support 
environmental  protection  and  safe 
pesticide  use  in  other  countries.  The 
United  Nations’  Prior  Informed  Consent 
procedures  concerning  banned  and 
severely  restricted  pesticides  are  also 
discussed. 

II.  Background 

A.  Statement  of  EPA’s  Goals  for 
International  Pesticide  Activities 

EPA  has  two  major  goals  for  its 
international  pesticide  activities:  To 
ensure  the  safety  of  the  U.S.  food 
supply;  and  to  enhance  the  protection  of 
public  health  and  the  environment  from 
unreasonable  adverse  effects  of 
pesticides,  both  in  the  United  States  and 
throughout  the  world,  by  promoting  the 
sound  management  and  regulation  of 
pesticides.  Specifically,  EPA  intends  to 
take  actions: 

1.  To  protect  the  American  consumer 
from  illegal  residues  of  pesticides  on 
imported  food  products  by  informing 
countries  who  export  food  to  the  United 
States  of  our  regulatory  requirements, 
and  by  working  with  other  U.S.  agencies 
to  ensure  the  quality  of  imported  food. 
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2.  To  encourage  international 
adoption  of  standards  consistent  with 
sound  scientific  risk  assessment  and  to 
coordinate  U.S.  approaches,  to  the 
extent  permitted  by  U.S.  law,  with  those 
of  other  governments  and  international 
organizations. 

3.  To  inform  other  governments  about 
U.S.  pesticide  regulations  and  to  assist 
them  in  the  development  of  their  own 
regulatory  programs  so  as  to  better 
protect  their  public’s  health  and 
environment. 

4.  To  consider  the  work  of  other 
governments’  regulatory  programs  in 
conducting  our  own  regulatory  reviews, 
so  that  we  may  benefit  from  this  work, 
and  promote  internationally  consistent 
regulations. 

B.  Legal  Authority 

This  notice  sets  forth  EPA’s  final 
policy  concerning  the  export  of 
pesticide  products  and  the  notification 
to  other  countries  of  significant 
regulatory  actions  affecting  pesticide 
sale  and  use  in  the  United  States. 

Section  17  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
contains  the  legal  authority  for  EPA  to 
carry  out  these  policies.  The  provisions 
of  FIFRA  section  17  concerning  exports 
of  pesticides  were  first  enacted  in  the 
Federal  Environmental  Pesticide 
Control  Act  of  1972,  (Pub.  L.  92-516) 
which  amended  FIFRA.  The  provisions 
for  export  notification  (section  17(a)) 
were  added  in  amendments  to  FIFRA 
through  the  Federal  Pesticide  Act  of 
1978  (Pub.  L.  95-396). 

An  important  part  of  section  17  is  the 
provision  of  information  to  foreign 
purchasers  and  other  governments 
concerning  the  registration  status  of 
pesticide  products  in  the  United  States 
and  EPA’s  conclusions  regarding  the 
safety  of  certain  pesticide  products. 
Section  17  of  FIFRA  currently  mandates 
three  systems  of  notification: 

(1)  Labeling  on  exported  products. 

(2)  A  notice  to  the  foreign  purchaser 
as  well  as  the  importing  country  of  the 
export  of  an  unregistered  pesticide. 

(3)  A  notice  to  all  countries  of  certain 
regulatory  control  actions  taken  by  EPA. 
Section  17  also  directs  EPA  to 
participate  in  international  efforts  in 
pesticide  research  and  regulation.  The 
provisions  of  section  17  concerning 
pesticide  exports  are  presented  below. 

1.  FIFRA  section  17(a).  FIFRA  section 
17(a)  provides  as  follows: 

(a)  Pesticides  and  Devices  Intended  for 
Export. -Notwithstanding  any  other  provision 
of  this  Act,  no  pesticide  or  device  or  active 
ingredient  used  in  producing  a  pesticide 
intended  solely  for  export  to  any  foreign 
country  shall  be  deemed  in  violation  of  this 
Act- 


(1)  when  prepared  or  packed  according  to 
the  specifications  or  directions  of  the  foreign 
purchaser,  except  that  producers  of  such 
pesticides  and  devices  and  active  ingredients 
used  in  producing  pesticides  shall  be  subject 
to  sections  2(p),  2(q)(l){A),  (Q,  (D),  (E),  (G), 
and  (H).  2(q)(2)(A),  (B),  (C)  (i)  and  (iii),  and 
(D),  7,  and  8  of  this  Act;  and 

(2)  in  the  case  of  any  pesticide  other  than 
a  pesticide  registered  under  section  3  or  sold 
under  section  6(a)(1)  of  this  Act,  if  prior  to 
export,  the  foreign  purchaser  has  signed  a 
statement  acknowledging  that  the  purchaser 
understands  that  such  pesticide  is  not 
registered  for  use  in  the  United  States  and 
cannot  be  sold  in  the  United  States  under 
this  Act.  A  copy  of  that  statement  shall  be 
transmitted  to  an  appropriate  official  of  the 
government  of  the  importing  country. 

EPA  interprets  section  17(a)  to 
provide  authority  for  EPA  to  establish 
the  specific  requirements  for  labeling  of 
exported  pesticides  and  to  establish  the 
specific  requirements  and  procedures 
for  obtaining  and  distributing  purchaser 
acknowledgement  statements  set  forth 
in  this  policy. 

2.  FIFRA  section  17(b).  FIFRA  section 
17(b)  provides  as  follows: 

(b)  Cancellation  Notices  Furnished  to 
Foreign  Governments. —  Whenever  a 
registration,  or  a  cancellation  or  suspension 
of  the  registration  of  a  pesticide  becomes 
effective,  or  ceases  to  be  effective,  the 
Administrator  shall  transmit  through  the 
State  Department  notification  thereof  to  the 
governments  of  other  countries  and  to 
appropriate  international  agencies.  Such 
notification  shall,  upon  request,  include  all 
information  related  to  the  cancellation  or 
suspension  of  the  registration  of  the  pesticide 
and  information  concerning  other  pesticides 
that  are  registered  under  section  3  of  this  Act 
and  that  could  be  used  in  lieu  of  such 
pesticide. 

3.  FIFRA  section  17(d).  FIFRA  section 
17(d)  provides  as  follows: 

(d)  Cooperation  in  International  Efforts.- 
The  Administrator  shall,  in  cooperation  with 
the  Department  of  State  and  any  other 
appropriate  Federal  agency,  participate  and 
cooperate  in  any  international  efforts  to 
develop  improved  pesticide  research  and 
regulations. 

C.  Global  Pesticide  Market;  Exports  from 
United  States;  Pesticide  Usage; 
Agricultural  Imports 

EPA  estimates  that  4  billion  pounds  of 
conventional  pesticides  (measured  as 
active  ingredients)  are  produced  and 
used  in  the  world  annually. 
(Conventional  pesticides  include 
chemicals  (other  than  wood 
preservatives)  produced  for,  and 
marketed  primarily  as  pesticides:  this 
estimate  excludes  sulfur,  petroleum 
distillates,  and  chlorine,  all  of  which 
have  substantial  use  both  as  pesticides 
and  non-pesticides.)  About  three-fourths 
of  the  pesticides  produced  world-wide 
(3  billion  pounds)  is  used  for 
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agricultural  purposes.  The  remainder 
(about  1  Ullion  pounds)  is  used  for  n on¬ 
agri  cultural  purposes. 

The  United  States,  along  with  other 
industrialized  countries  such  as 
Germany  and  the  United  Kingdom,  is  a 
major  exporter  of  pesticides.  In  1989, 
the  United  States  exported 
approximately  380  million  pounds  of 
active  ingredient  pesticides;  this  figure 
represents  approximately  29  percent  of 
overall  U.S.  pesticide  production,  and 
approximately  10  percent  of  the  total 
world  pesticide  consumption,  not 
including  wood  preservatives  or 
disinfectants.  An  analysis  conducted  by 
the  U.S.  Department  of  Agriculture's 
Economic  Research  Service  (ERS) 
estimates  that  in  1989,  total  U.S. 
pesticide  sales  were  $6.5  billion,  of 
which  $2.0  billion  were  identified  as 
export  sales.  The  United  States  is  also 
a  major  importer  of  agricultural 
commodities.  In  general,  imports 
comprise  about  15  percent  of  total  U.S. 
agricultural  product  consumption.  For 
certain  items— coffee,  bananas  and 
cocoa,  for  example  —  imports  are  a 
much  higher  percentage  of  the  total  U.S. 
consumption.  Pesticides  are  used  in  the 
production  and  storage  of  many  of  the 
imported  food  commodities  that 
Americans  consume. 

D.  Reasons  for  Review  of  EPA  ’ s  1 980 
Export  Policy 

1.  Health/environmental  concerns. 
EPA  undertook  a  review  of  its  export 
policy  at  a  time  of  growing  public 
concern  both  about  pesticide  residues, 
particularly  in  imported  foods,  and  also 
about  the  contribution  of  American- 
made  pesticides  to  health  and 
environmental  problems  in  the 
developing  world.  EPA  is  concerned 
about  food  safety,  the  quality  of  the 
global  environment  and  about  public 
health  around  the  world,  and  believes 
that  it  was  appropriate  to  review  its 
policies  to  see  how  it  could  better 
address  these  health  and  environmental 
concerns. 

In  the  United  States  and  the 
international  community,  some  have 
expressed  the  view  that  the  United 
States  should  not  permit  the  export  of 
pesticides  that  are  not  registered  for  use 
in  the  United  States.  This  view  appears 
to  be  based  on  the  perception  that 
pesticides  which  are  not  registered  for 
use  in  the  United  States,  and  which  are 
manufactured  in  the  United  States  for 
export  to  other  countries,  are  inherently 
more  dangerous  than  those  that  are 
registered  for  use  here. 

FIFRA  provides  EPA  with  only 
limited  authority  to  prohibit  pesticide 
exports.  As  a  matter  of  policy,  however, 
the  Agency’s  position  is  that  banning 
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exports  of  unregistered  pesticides  will 
not  necessarily  solve  the  problems 
associated  with  pesticide  use  and 
misuse  in  other  countries.  The  Agency’s 
views  in  this  regard  have  been  based,  in 
part,  on  the  following  four  premises. 

First,  controlling  the  export  of  products 
horn  the  United  States  alone  will  not 
resolve  the  problems  associated  with 
pesticide  use  in  developing  countries. 
The  United  States  is  one  of  many 
pesticide  exporters-exporting 
approximately  10  percent  of  the  total 
world  pesticide  consumption.  Many 
countries,  including  some  developing 
countries,  have  the  manufacturing 
capability  to  produce  and  export 
pesticides  which  have  been  banned  or 
which  are  unregistered  in  the  United 
States. 

Second,  EPA  believes  that  it  may  be 
more  effective  to  concentrate  on 
controlling  the  management  and  use  of 
all  pesticide  products,  in  order  to 
reduce  unnecessary  exposure,  rather 
than  categorically  banning  certain 
classes  of  U.S.  pesticides  from 
international  trade.  Third,  EPA’s 
regulatory  decisions  are  based  upon 
risk/benefit  evaluations  specific  to  the 
United  States.  The  risk/benefit  balance 
in  other  countries  may  differ  from  the 
United  States  due  to  differences  in 
growing  conditions  and  pest  control 
problems,  as  well  as  public  health  and 
environmental  considerations.  Thus,  the 
fact  that  a  pesticide  is  not  registered  in 
the  United  States  may  provide  little 
indication  of  whether  the  pesticide 
poses  a  serious  health  or  environmental 
threat  when  used  in  other  countries. 
Fourth,  pesticide  manufacturers  may 
not  seek  to  register  a  product  in  the 
United  States  simply  because  there  is  no 
need  for  it  here.  For  example,  the 
product  may  control  a  pest  that  is  not 
a  problem  in  this  country  or  may  be 
used  on  crops  not  commonly  grown 
here.  For  these  reasons,  EPA  strongly 
supports  upgrading  information  and 
technical  assistance  to  other  countries  to 
help  them  make  sound  decisions  on 
pesticide  use  and  regulation. 

Concern  about  the  export  of  banned  or 
unregistered  pesticides  has  been  linked 
to  fears  that  food  imported  into  the 
United  States  will  contain  illegal 
residues  of  pesticides  which  cannot  be 
used  here.  This  possibility  has  been 
termed  the  "Circle  of  Poison.”  Data 
gathered  from  residue  monitoring 
programs,  however,  do  not  lend  support 
to  the  “Circle  of  Poison”  theory. 
Although  the  data  base  is  not  as 
extensive  as  many  would  like,  the 
results  of  food  monitoring  programs 
show  that  imported  foods  generally  do 
not  contain  either  elevated  levels  or  a 
large  number  of  pesticide  residues, 


relative  to  domestic  food  samples. 
Furthermore,  the  levels  that  are  found 
do  not  generally  present  any  significant 
public  health  threat.  (See  statistics  from 
food  import  monitoring  programs, 
discussed  below.)  EPA,  die  Food  and 
Drug  Administration  (FDA),  and  the 
U.S.  Department  of  Agriculture  (USDA) 
have  several  programs  in  place  to  ensure 
the  safety  of  imported  food.  These 
agencies  are  working  together  to  address 
public  concerns  about  the  "Circle  of 
Poison”  and  to  share  information  to 
strengthen  their  monitoring  and 
enforcement  programs.  These  programs 
will  be  discussed  briefly  below. 

a.  FDA’s  programs.  Under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
EPA  is  responsible  for  setting  tolerances 
(maximum  permissible  residue  levels) 
for  pesticides  in  or  on  food  and  feed 
crops  and  in  processed  foods.  While 
EPA  establishes  these  tolerances,  the 
FDA  is  responsible  for  enforcing 
tolerances.  Under  a  surveillance 
monitoring  program,  FDA  samples 
individual  lots  of  domestically 
produced  and  imported  foods  and 
analyzes  them  for  pesticide  residues^ 
Using  five  multi-residue  testing 
methods  routinely,  FDA  can  detect  and 
measure  about  half  of  the  pesticides 
with  EPA  tolerances,  as  well  as  others 
that  have  no  tolerances,  plus  numerous 
metabolites,  impurities,  and  alteration 
products  of  both  registered  and  non- 
registered  products.  For  those  pesticides 
with  U.S.  tolerances,  single  residue 
testing  methods  are  available  to  test  for 
those  residues  not  detected  by  the 
multi-residue  methods.  Single  residue 
methods  are  also  used  for  surveys  for 
specific  pesticides  of  concern.  The 
analytical  methods  used  to  measure  the 
residues  are  generally  capable  of 
determining  levels  well  below  tolerance 
values.  EPA’s  policy  is  that  the  Agency 
will  not  grant  a  food  use  registration 
under  FIFRA  or  a  tolerance  under 
FFDCA  unless  there  is  a  validated 
analytical  method  for  detecting  and 
measuring  residues. 

The  FDA  imposes  various  sanctions 
on  domestic  and  imported  foods  found 
to  contain  illegal  residues  of  pesticides. 
Domestic  foods  are  subject  to  seizure  or 
injunction  and  imported  foods  may  be 
detained  at  the  port  of  entry  when 
illegal  residues  are  found.  In  the  case  of 
imports,  "automatic  detention”  may 
also  be  invoked  as  a  result  of  a  single 
violative  shipment.  Automatic  detention 
presumes  that  the  violative  condition 
may  persist  in  subsequent  shipments  of 
the  same  food  (same  shipper  or  grower, 
same  growing  season).  For  this  reason, 
subsequent  shipments  are  automatically 
detained  and  required  to  be 
accompanied  by  a  valid  certificate  of 


analysis  from  a  private  laboratory  before 
they  are  allowed  to  enter  the  country. 

The  most  recent  statistics  on  FDA 
monitoring  activities,  which  were 
compiled  for  Fiscal  Year  1991  (October 
1, 1990  through  September  30, 1991) 
show  that  19,082  samples  were 
analyzed  under  the  regulatory 
monitoring  approach.  Of  these,  8466 
were  domestic  and  10,616  were  imports. 

FDA  collects  two  categories  of 
samples-"surveillance”  and 
"compliance”  samples.  Most  samples 
gathered  are  surveillance  samples- 
collected  when  there  is  no  reason  to 
suspect  that  a  particular  shipment 
contains  illegal  residues.  Compliance 
samples  are  taken  for  follow-up  when  a 
residue  problem  is  known  or  suspected. 

Of  the  9,933  import  surveillance 
samples  analyzed,  69%  had  no  residues 
detected,  less  than  1%  had  over- 
tolerance  residues,  and  2%  had  residues 
for  which  there  was  no  tolerance  for  that 
particular  pesticide/commodity 
combination.  Fruits  and  vegetables 
accounted  for  78%  of  the  import 
surveillance  samples.  Of  the  fruits  and 
vegetables  tested,  65%  and  68%  of 
samples,  respectively,  had  no  residues 
detected.  Each  group  had  less  than  1% 
of  samples  with  over-tolerance  residues. 
One  percent  of  the  fruit  samples  and  3% 
of  the  vegetables  samples  had  residues 
for  which  there  was  no  tolerance.  No 
residues  were  found  in  90%  of  the  milk/ 
dairy  products  group,  and  no  samples 
were  violative. 

The  majority  of  illegal  residues  found 
result  from  use  of  a  pesticide  on  a 
particular  commodity  for  which  there  is 
no  tolerance,  although  tolerances  for 
residues  of  that  pesticide  may  exist  for 
other  commodities.  In  cases  where  no 
tolerance  existed,  or  where  the  residues 
were  over  the  tolerance  level,  sanctions 
were  imposed. 

FDA  acquires  information  on 
pesticide  usage  in  countries  exporting 
food  to  the  United  States  for  use  in 
planning  and  conducting  its  pesticide 
monitoring  activities.  FDA’s  primary 
source  for  such  data  has  been  the 
Battelle  World  Agrochemical  Data  Bank, 
a  computer  data  base  containing  foreign 
usage  data  for  about  20-25  countries. 
The  Pesticide  Monitoring  Improvements 
Act  of  1988  requires  FDA  to  negotiate 
with  the  governments  of  major 
exporting  countries  for  pesticide  usage 
data,  with  the  aim  of  enhancing  FDA’s 
ability  to  direct  analysis  toward  those 
residues  of  specific  pesticides  known  or 
thought  to  have  been  used  on  particular 
commodities.  Since  the  passage  of  the 
Pesticide  Monitoring  Improvements  Act, 
FDA  has  expanded  its  coverage  of 
imported  foods  sampled,  testing  a  wider 
range  of  foods.  EPA  will  also  be  able  to 
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regularly  provide  FDA  and  USDA  with 
information  concerning  which  countries 
are  receiving  certain  pesticides  from 
exporters  in  the  United  States,  in 
accordance  with  the  provisions  of  EPA’s 
Class  Determination  1-91,  Identity  of 
the  Importing  Country,  (included  in 
today’s  policy),  F1FRA  section  17(a)(2), 
and  the  regulations  governing  disclosure 
of  business  information  to  other  Federal 
agencies  at  40  CFR  2.209.  (The 
confidential  status  of  information 
submitted  to  EPA  in  purchaser 
acknowledgement  statements  is 
discussed  in  Unit  III.C.  of  this 
preamble.) 

b.  USDA’s  programs.  Responsibility 
for  monitoring  meat  and  poultry 
exported  to  the  United  States  to  ensure 
that  it  is  wholesome  and  accurately 
labeled,  in  accordance  with  U.S. 
standards,  belongs  to  USDA.  The  Food 
Safety  and  Inspection  Service  (FSIS)  of 
USDA  implements  inspection  and 
sampling  programs  as  required  by  the 
Federal  Meet  Inspection  Act,  the  Poultry 
Products  Inspection  Act,  and  the  Egg 
Products  Inspection  Act. 

Federal  meat  and  poultry  inspection 
laws  require  countries  exporting  meat  or 
poultry  to  the  United  States  to  impose 
inspection  requirements  at  least  equal  to 
U.S.  requirements.  USDA’s  Foreign 
Programs  Division  evaluates  foreign 
meat  and  poultry  inspection  programs 
through  system  reviews,  including  on¬ 
site  reviews  of  plants  in  exporting 
countries.  FSIS  also  conducts  port  of 
entry  reinspection  of  meat  and  poultry 
products  exported  to  the  United  States. 
Imported  meat  and  poultry  products  are 
sampled  for  food  chemistry  and 
microbiological  hazards  as  well  as 
chemical  residues  (including  pesticides) 
and  drug  residues.  During  1990, 14,170 
residue  samples  of  imported  product 
were  analyzed  for  drug  and  chemical 
residues.  Only  11  samples  were  found 
to  contain  violative  levels. 

2.  Congressional  oversight.  In  April 
1989,  the  General  Accounting  Office 
issued  a  report  to  the  Chairman  of  the 
Environment,  Energy,  and  Natural 
Resources  Subcommittee,  Committee  on 
Government  Operations,  of  the  U.S. 
House  of  Representatives,  entitled, 
PESTICIDES:  Export  of  Unregistered 
Pesticides  is  not  Adequately  Monitored 
by  EPA  (GAO/RCED-89-128).  GAO 
identified  problems  in  EPA’s  monitoring 
program  regarding  the  section  17(a) 
purchaser  acknowledgement  statement 
requirement  and  reported  that  foreign 
countries  were  not  being  adequately 
notified  cm  pesticides  of  concern  in  the 
United  States  pursuant  to  section  17(b). 
GAO  recommended  to  the  EPA 
Administrator  that  EPA  take  actions  to 
strengthen  its  oversight  of  pesticide 


exports,  including:  (1)  monitoring 
compliance  with  purchaser 
acknowledgement  statement 
requirements:  (2)  changing  its 
enforcement  policy  concerning  the 
export  of  unregistered  pesticides  under 
section  17(a);  and  (3)  developing  criteria 
and  procedures  to  improve  preparation 
and  issuance  of  section  17(b)  notices  of 
control  actions,  specifically  addressing 
the  issue  of  what  constitutes  a 
“significant  action”  involving  a 
pesticide. 

GAO  was  critical  of  an  exemption  to 
the  purchaser  acknowledgement 
statement  requirement  of  section  17(a), 
established  in  a  1980  Policy  Statement 
(45  FR  50274),  July  28, 1980.  This  1980 
policy  exempted  exporters  of 
unregistered  pesticide  products  which 
were  “similar  in  composition  and  use 
pattern  to  a  federally  registered 
product’’  from  the  purchaser 
acknowledgement  requirements  of 
section  17(a)(2).  GAO  concluded  that 
this  policy  exempted  the  majority  of 
pesticide  exports  from  the  notice 
requirement,  and  also  concluded  that 
the  exemption  made  it  extremely 
difficult  for  EPA  to  monitor  compliance 
with  section  17(a). 

On  May  3, 1989,  the  Environment, 
Energy,  and  Natural  Resources 
Subcommittee,  held  a  hearing  on  the 
topic  of  pesticide  exports.  In  addition  to 
the  issues  raised  in  the  GAO  report,  the 
Subcommittee  requested  that  EPA 
officials  discuss:  trends  in  U.S.  pesticide 
production  and  exports:  EPA’s 
performance  and  policies  relating  to  the 
implementation,  monitoring,  and 
enforcement  of  section  17  of  FIFRA; 
EPA’s  responsibilities  under  the  FFDCA 
to  establish  pesticide  tolerances 
(maximum  level  of  pesticide  residue 
permitted  on  food  or  feed);  efforts  by 
EPA  to  assist  FDA  and  USDA  in  the 
identification  of  potentially  adulterated 
food  imports;  U.S.  involvement  in 
international  discussions  relating  to  the 
Prior  Informed  Consent  (PIC)  concept 
(57  FR  58390,  December  9, 1992);  and 
EPA’s  efforts  to  provide  technical 
assistance  to  foreign  countries. 

EPA  officials  testified  at  the  hearing 
that  EPA’s  implementation  of  the 
notification  procedures  needed 
improvement  and  agreed  to  review  its 
program  and  propose  alternatives  that 
would  be  more  effective  in 
communicating  to  other  governments 
the  potential  risks  associated  with 
certain  pesticides.  EPA  also  indicated 
that  it  had  already  concluded  that 
notification  systems  alone  would  not 
resolve  the  types  of  problems  associated 
with  the  use  of  pesticides  in  developing 
countries  and  therefore  had  also 
allocated  a  portion  of  its  limited 


resources  to  providing  technical 
assistance  to  developing  countries.  This 
export  policy  review  was  initiated  at  the 
conclusion  of  that  hearing.  On  February 
12. 1990  (55  FR  4956),  EPA  published 
proposed  policy  changes  entitled  the 
Pesticide  Export  Policies  Review  and 
proposed  amendments  to  the  1980 
policy.  The  proposals  discussed 
possible  revisions  to  export  labeling 
requirements,  confidentiality 
provisions,  and  international  pesticide 
notifications. 

On  March  28, 1990,  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry,  of 
the  U.S.  Senate  held  a  hearing  on 
pesticide  exports.  The  Committee 
invited  EPA  to  address  proposed 
legislation,  the  proposed  Pesticide 
Export  Reform  Act  of  1990  (S.  2227),  as 
well  as  EPA’s  February  12, 1990  export 
policy  proposals.  At  the  hearing,  EPA 
officials  testified  in  support  of 
strengthening  the  provisions  of  FIFRA 
governing  the  export  of  pesticides  to 
address  growing  concerns  about 
international  trade  in  banned  and 
severely  restricted  pesticides.  EPA 
expressed  support  for  amending  section 
17  of  FIFRA  to  enable  EPA  to  more  fully 
implement  the  prior  informed  consent 
procedure  of  the  United  Nations  Food 
and  Agriculture  Organization  (FAO)  and 
Environment  Programme  (UNEP). 

At  the  hearing,  the  February  12, 1990 
proposed  policy  changes  were 
discussed,  along  with  EPA’s  efforts  to 
develop  education  and  training 
workshops  in  pesticide  regulation  and 
management  for  other  countries, 
especially  developing  countries.  EPA 
also  stated  its  wish  to  be  consistent  with 
the  international  Prior  Informed 
Consent  (PIC)  procedures.  (See  55  FR 
4962.)  PIC  procedures  are  described  in 
more  detail  in  Unit  m.E.  of  this 
preamble.  (Copies  of  EPA’s  testimony 
for  this  and  subsequent  Congressional 
hearings  on  the  export  of  pesticides  are 
included  in  the  public  record  for  this 
policy  statement,  as  discussed  in  Unit  V 
of  this  preamble.) 

EPA  believes  that  improvements  to 
current  law  are  necessary  to  improve  or 
help  to  ensure  FDA  and  USDA  have  the 
ability  to  monitor  imported  food  for 
illegal  pesticide  residues,  regardless  of 
the  origin  of  the  pesticide.  Suggestions 
proposed  to  Congress  by  EPA  would 
help  to  ensure  that  unregistered 
pesticides  have  been  reviewed  and 
approved  by  an  OECD  country,  and  that 
the  data  supporting  the  approval  are 
available  to  potential  importing 
countries  to  assist  their  decision¬ 
making.  While  EPA  supports 
improvements  to  the  current  law,  ttiis 
policy  statement  is  based  upon  current 
FIFRA  requirements. 
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III.  Discussion  of  the  1980  Policy,  the 
1990  Proposal,  Public  Comments,  and 
Responses  to  Comments 

EPA  received  40  sets  of  comments  on 
its  February  12, 1990  policy  proposals: 

18  from  pesticide  companies  and 
industry,  including  trade  associations;  2 
from  environmental  organizations;  16 
from  foreign  governments,  1  from  a 
representative  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD);  1  from  a 
consulting  firm,  and  2  from  United 
States  government  agencies.  The 
comments  addressed  all  of  the  general 
areas  of  the  proposed  policy  revisions. 

A  brief  discussion  of  the  1980  Export 
Policy,  EPA’s  1990  proposal,  comments 
received  and  EPA's  responses  are 
presented  below. 

A.  Section  17(a)(l)-LabeI  and  Labeling 
Requirements  for  Exported  Pesticide 
Products 

1.  Applicability  of  the  label  statement 
“ Not  Registered  for  Use  in  the  United 
States  of  America"  required  by  section 
17(a)(1).  —  a.  1980  policy.  EPA’s  1980 
policy  provided  that  in  accordance  with 
FIFRA  section  17(a)(1),  all  unregistered 
pesticides  must  have  labels  or  labeling 
which  contain  the  statement  “Not 
Registered  for  Use  in  the  United  States 
of  America.”  The  statement  must  be 
conspicuous  and  readable.  The  1980 
policy  also  required  that  this  statement 
appear  in  both  English  and  the  language 
of  the  importing  country. 

b.  1 990  proposal.  EPA  proposed 
clarifying  that  all  unregistered  products 
must  comply  with  the  labeling 
provisions  of  section  17(a)(1),  and  that 
all  products  not  bearing  a  valid  EPA 
registration  number  must  state  “Not 
Registered  for  Use  in  the  United  States 
of  America”  on  their  labels  or  labeling. 
The  statement  must  be  conspicuous  and 
readable,  and  meet  the  requirements  for 
multilingual  labels  as  defined  in  § 
168.65(b)(4)  of  this  policy. 

c.  Comments.  A  number  of  industry 
representatives  commented  on  the 
applicability  of  this  requirement  and 
ways  to  improve  its  utility.  Three 
commentors  thought  that  the  “Not 
Registered  for  Use  in  the  United  States” 
labeling  statement  requirement  did  not 
currently  apply  to  products  which  are 
claimed  to  be  similar  in  composition 
and  use  to  a  U.S.  registered  product,  and 
favored  continuing  that  approach.  Three 
other  commentors  also  supported  this 
approach.  Two  commentors  suggested 
that  EPA  allow  the  statement  to  be 
expanded  either  to  account  for 
variations  or  to  be  reworded  or 
supplemented,  e.g.,  “this  product  is 
similar  to  a  registered  product...”  The 
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remaining  commentors  on  this  issue 
stated  that  the  language  “Not  Registered 
for  Use  in  the  United  States  of  America” 
should  not  be  required  on  immediate 
product  packaging  since  it  would 
require  relabeling  in  the  importing 
country  or  the  country  of  distribution. 
They  suggested  that  exporters  should  be 
allowed  to  place  this  statement  on  the 
outside  labeling,  i.e.,  on  the  shipping  or 
packaging  containers. 

d.  Response.  Section  2(q)(l)(H)  of 
FIFRA  requires  that  each  unregistered 
exported  product  have  the  statement 
“Not  Registered  for  Use  in  the  United 
States  of  America”  on  the  product  label. 
Due  to  the  range  of  interpretations 
expressed  in  the  comments,  EPA 
believes  there  is  a  need  to  clarify  that 
point  in  this  policy. 

The  statute  prescribes  that  the  label  of 
an  exported  unregistered  product  must 
bear  the  statement  “Not  Registered  for 
Use  in  the  United  States  of  America.” 
Alternative  statements  which  do  not 
clearly  inform  the  reader  that  the 
product  is  unregistered  would  not  meet 
this  requirement.  EPA  agrees,  however, 
that  certain  additional  clarifying 
language  could  improve  the  usefulness 
of  this  statement,  since  the  meaning  of 
the  term  “not  registered”  may  be 
unclear  to  handlers  and  users  of 
pesticides  in  other  countries.  Therefore, 
EPA  has  decided  that  exporters  may  add 
language  to  the  label  to  explain  why  the 
product  is  not  considered  to  be  a 
registered  product  in  the  United  States. 
For  example,  where  a  particular  product 
is  unregistered  because  a  labeled 
exported  use  includes  a  crop  not 
included  in  the  U.S.  registration,  it 
would  be  acceptable  to  add  the 
statement  "Not  registered  for  Use  on 
[unregistered  use  crop]  in  the  United 
States  of  America.”  It  would  also  be 
permissible  to  add  clarifying  language 
after  the  statement  "Not  Registered  for 
Use  in  the  United  States  of  America” 
such  as  "For  research  use  only.” 

In  addition,  EPA  would  not  object  to 
language  which  clarifies  the  registration 
status,  such  as  adding  the  statement  “No 
Longer  Registered  for  Use  in  the  United 
States  of  America”  or  adding 
information  regarding  the  reason  why 
the  registration  was  dropped.  The 
labeling  statement  must  not,  however, 
obscure  the  fact  that  the  product  is  not 
registered  for  use  in  the  United  States 
and  cannot  be  sold  for  use  in  the  United 
States.  EPA  will  consider  as  misbranded 
any  exported  unregistered  product 
which  does  not  contain  the  basic 
statement  “Not  Registered  for  Use  in  the 
United  States  of  America”  or  to  which 
any  added  labeling  language  is  false  or 
misleading,  as  in  suggesting  that  the 
product  is  in  fact  registered. 
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As  described  elsewhere  in  this  policy, 
the  statement  “Not  Registered  For  Use 
in  the  United  States  of  America”  may  be 
included  on  the  supplemental  labeling, 
rather  than  on  the  immediate  product 
packaging. 

2.  Applicability  of  the  labeling 
requirement  to  research  and 
development  products. —  a.  1980  policy. 
The  1980  policy  specifically  stated  that 
research  quantities  of  pesticides  are 
subject  to  the  policy’s  labeling 
provisions. 

b.  1990  proposal.  EPA  proposed  to 
clarify  that  the  labeling  requirements  of 
section  17(a)(1)  applied  to  all  exported 
pesticides  without  exception.  EPA 
believed  that  clarification  was  necessary 
to  ensure  that  exported  RAD  pesticide 
products  that  are  exempted  from  other 
provisions  of  section  17  of  FIFRA  still 
meet  the  labeling  requirements  of 
section  17(a)(1). 

c.  Comments.  Some  commentors 
stated  that  it  was  their  understanding 
that  research  and  development  (RAD) 
pesticides  were  not  considered  to  be 
pesticides  under  FIFRA,  according  to 
the  provisions  of  40  CFR  part  172 
(Experimental  Use  Permits),  and  that 
such  substances  would  therefore  not  be 
subject  to  any  FIFRA  requirements 
including  labeling.  Commentors  also 
stated  that  since  these  chemicals  would 
be  used  under  highly  controlled 
conditions  by  highly  skilled  individuals 
there  would  be  little  need  for  the 
required  labeling.  Commentors  noted 
that  since  these  products  were  still  in 
the  developmental  stage,  many  of  the 
required  statements  could  not  be  made. 

Two  environmental  groups  disagreed 
with  the  concept  of  exempting  RAD 
chemicals  from  any  labeling 
requirements.  They  believed  that  there 
should  be  tighter  regulation  of  RAD 
chemicals  because  less  is  known  about 
them  than  is  known  about  commercial 
products. 

d.  Response.  EPA  disagrees  with  those 
commentors  who  stated  that  RAD 
pesticides  are  not  pesticides  regulated 
under  FIFRA.  The  Agency  does  regulate 
RAD  pesticides  under  FIFRA,  even 
though  the  Agency  may  have 
determined  that  certain  RAD  pesticides 
would  not  be  subject  to  all  the 
requirements  of  FIFRA  (e.g.,  See  40  CFR 
part  152). 

In  addition,  EPA  does  not  find  any  of 
the  arguments  against  labeling 
requirements  for  RAD  pesticides  to  be 
compelling.  The  minimal  identity  and 
safety  information  required  on  export 
labeling  in  section  17(a)(1),  is  useful  in 
ensuring  that  such  pesticides  are 
properly  identified  during  shipment  and 
upon  arrival  in  the  importing  country. 
The  Agency  believes  that  it  is  important 
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to  treat  R&D  pesticides  that  are  exported 
consistently  with  our  treatment  of  R&D 
pesticides  in  the  United  States. 

Therefore,  when  R&D  pesticides  are 
exported,  such  R&D  pesticides  are 
subject  to  the  FIFRA  section  17(a)(1) 
labeling  requirements  described  in  this 
policy. 

In  addition,  the  Agency  has 
determined  that  in  order  to  protect 
confidentiality,  the  exporter  may  choose 
to  use  coded  information  to  identify  the 
ingredients  on  the  labeling  of  exported 
pesticide  products  shipped  for  R&D 
purposes.  (See  40  CFR  168.65(b)(l)(iv) 
of  this  document.) 

3.  Supplemental  labeling.  Under 
section  2(p)  of  FIFRA,  labels  are  written, 
printed,  or  graphic  material  “on  or 
attached  to  the  pesticide.. .or  any  of  its 
containers  or  wrappers.”  Labeling, 
including  supplemental  labeling,  refers 
to  labels  and  any  written,  printed,  or 
graphic  material  accompanying  the 
pesticide  or  device  at  any  time  or  to 
which  reference  is  made  on  the  label. 

a.  1980  policy.  In  the  1980  policy, 
exporters  were  allowed  to  use 
supplemental  labeling  to  meet  label 
requirements  when  there  were  conflicts 
between  United  States  and  foreign  label 
requirements.  The  1980  policy  provided 
that  supplemental  labeling  may  be 
attached  to  or  accompany  the  product 
container  or  shipping  container.  The 
policy  emphasized  that  the  Agency 
intended  to  be  as  flexible  as  possible  on 
this  issue.  Exporters  were  permitted  to 
use  a  variety  of  types  of  labeling  to 
comply  with  the  requirements  of  FIFRA, 
as  long  as  the  labels  or  labeling,  when 
taken  together,  conform  to  the  FIFRA 
section  17(a)(1)  requirements. 

b.  1990  proposal.  EPA  proposed 
maintaining  its  1980  policy  regarding 
supplemental  labeling  of  exported 
pesticides.  This  policy  allows  the 
placement  of  label  statements  either  on 
the  label  or  on  the  labeling  (i.e., 
attached  material)  as  long  as  the  labels 
and  labeling,  taken  together,  fulfill  the 
requirements  of  FIFRA  section  17(a)(1). 
EPA  alternatively  proposed  to  clarify 
that  certain  language  had  to  appear  on 
the  immediate  container  unless  there 
was  a  direct  conflict  with  foreign 
labeling  requirements. 

c.  Comments.  The  majority  of 
commentors  favored  continuing  the 
1980  policy,  but  also  indicated  a  need 
for  clarification  of  when  supplemental 
labeling  is  allowed,  what  may  be 
included  in  supplemental  labeling,  and 
what  supporting  documentation  may  be 
needed  to  allow  the  Agency  to  ensure 
compliance. 

While  one  foreign  government 
commented  in  favor  of  continuing  the 
existing  policy,  most  of  the  comments 


on  supplemental  labeling  were  received 
from  industry.  All  of  the  comments  from 
industry  representatives  supported 
reducing  the  label  requirements  for 
exported  pesticide  products,  and 
allowing  exporters  to  place  the  majority 
of  the  required  statements  on  attached 
labeling.  Two  commentors  stated  that 
exporters  should  be  allowed  to  place  all 
bilingual  or  multilingual  statements  on 
supplemental  labeling,  and  that  it 
should  be  permissible  to  place  on 
immediate  containers,  labels  only  in  the 
language  of  the  country  of  intended  use. 
One  commentor  stated  that  the  policy 
should  explicitly  allow  this.  Two 
commentors  stated  that  if  the 
purchasing  country  was  different  from 
the  country  of  final  destination,  the 
purchaser  would  never  see  the 
immediate  containers  and  thus  labeling 
in  their  language  would  be  of  no  use. 

The  commentors  said  that  placing  U.S.- 
required  statements  on  immediate 
containers  would  simply  mean  that 
those  containers  would  have  to  be 
relabeled  at  a  later  date. 

Three  commentors  stated  that  the 
proposed  multilingual  requirement  for 
labels  (55  FR  4971)  would  cause 
problems  unless  supplemental  labeling 
were  generally  allowed.  Two  cited 
situations  where  such  products  would 
have  to  be  repackaged  or  reprocessed 
overseas  before  final  sale  and  use.  The 
other  commentors  mentioned  that 
having  several  translations  on  the  label 
would  take  up  too  much  space  and 
crowd  the  labels.  Two  commentors 
stated  that  imposing  U.S.  product  label 
requirements  would  interfere  with  the 
ability  of  foreign  governments  to 
regulate  pesticides.  One  of  these 
commentors  suggested  that  requiring 
U.S.  labeling  statements  on  exported 
products  would  insult  foreign  national 
sovereignty.  The  other  stated  that  their 
customers  were  incredulous  that  certain 
FIFRA-required  statements  would  have 
to  be  on  the  immediate  container  labels 
of  products  they  purchased  from  U.S. 
maw.  facturers.  Two  commentors  said 
that  once  a  product  is  exported,  EPA 
would  not  be  able  to  enforce  label 
provisions. 

d.  Response.  The  Agency  continues  to 
support  the  position  statea  in  its  1980 
policy  statement  that  EPA  will  allow 
exporters  to  meet  the  labeling 
requirements  in  FIFRA  by  the  use  of 
supplemental  labeling.  By  this  policy, 
EPA  makes  it  possible  for  exporters  to 
also  meet  the  label  and  labeling 
requirements  of  foreign  purchasers  and 
regulatory  authorities. 

EPA  agrees  with  commentors  who 
state  that  it  should  be  permissible  to 
label  immediate  containers  in 
accordance  with  the  requirements  of  the 


country  of  intended  use,  and  to  include 
any  FIFRA  required  statements  on 
supplemental  labeling  which  must 
accompany  shipping  containers.  EPA 
also  agrees  that  me  multilingual  labeling 
requirements  may  be  met  through 
supplemental  labeling.  The  multilingual 
requirement  is  intended  to  ensure  that 
appropriate  information  is  available  to 
all  persons  who  come  in  contact  with  a 
pesticide,  and  attaching  that 
information  to  shipping  containers  will 
accomplish  this  purpose  while  the 
pesticide  is  being  transported.  This  also 
allows  the  product  to  be  labeled  in  a 
manner  that  is  considered  appropriate 
by  the  importing  country. 

Finally,  EPA  believes  that  it  is  not 
appropriate  to  require  evidence  that  a 
FIFRA  label  actually  conflicts  with  the 
labeling  requirements  of  a  foreign 
country  in  order  to  allow  supplemental 
labeling.  The  government  of  a  foreign 
country  may  prefer  or  require  that  the 
label  be  only  in  the  language  of  their 
country,  that  the  label  present  certain 
information  in  a  specified  format,  or 
that  the  label  conform  to  an  accepted 
international  label  scheme. 

Consequently,  EPA  has  decided  that 
the  labeling  requirements  under  section 
17(a)(1)  may  be  met  either  with  a  label 
attached  to  the  product  container  or 
with  supplemental  labeling  attached  to 
the  shipping  containers.  The 
supplemental  labeling  must  be  attached 
to  the  immediate  product  container  or 
the  shipping  container  at  all  times  when 
it  is  shipped  or  held  for  shipping  in  the 
United  States.  For  example,  placing 
required  information  on  the 
supplemental  labeling  of  exported 
pesticides  would  be  considered 
appropriate  in  the  following  situations: 
where  the  immediate  pesticide 
containers  are  labeled  to  meet  foreign 
purchaser  requirements  or  international 
labeling  conventions;  where  the 
producer  uses  supplemental  labeling  to 
meet  multilingual  labeling 
requirements;  or  where  the  producer 
believes  there  may  be  problems  meeting 
the  labeling  requirements  of  foreign 
countries  if  U-S.  labeling  information  is 
included  on  the  immediate  product 
containers.  The  exporter  must  only 
determine  which  labeling  provisions  are 
not  met  through  information  on  the 
label  attached  to  the  immediate 
container  and  meet  those  requirements 
through  supplemental  labeling.  Where 
the  supplemental  labeling  and  container 
labeling  taken  together  meet  the  FIFRA 
requirements,  the  shipment  will  be 
considered  to  be  in  compliance  with 
FIFRA. 

4.  Expansion  of  Language 
Requirements  for  Labels  from  Bilingual 
to  Multilingual  —  a.  1980  policy.  FIFRA 
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section  2(q)(l)(E)  requires  that  “any 
word,  statement,  or  other  information" 
required  pursuant  to  its  authority  must 
be  “...in  such  terms  as  to  render  them 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use."  EPA’s 
1980  policy  statement  interpreted  this 
language  to  require  bilingual  statements, 
in  English  and  the  language  of  the 
importing  country,  for  (i)  The  warning 
and  caution  statements,  (ii)  the 
ingredient  statement,  (iii)  where 
required,  the  word  “poison"  and  the 
statement  of  practical  treatment,  and  if 
required,  (iv)  the  statement  “Not 
Registered  for  Use  in  the  United  States 
of  America.” 

The  1980  policy  stated  that  “any 
language  in  which  official  government 
business  is  conducted  in  the  country  or 
which  is  the  predominantly  spoken 
language  of  the  country  is  acceptable  as 
the  second  language  on  the  label.”  45 
FR  50275  Only  28, 1980.) 

EPA‘s  authority  to  establish  bilingual 
labeling  requirements  for  exported 
pesticides  was  affirmed  by  an  EPA 
administrative  law  fudge.  See  In  the 
Matter  of  Shield-Brite  Corporation, 
(Docket  No.  FIFRA-90-H-02,  June  28, 
1991). 

b.  1990  Proposal.  EPA  proposed  to 
require  that  labeling  statements,  which 
are  currently  required  to  be  bilingual,  be 
multilingual.  As  such,  the  labeling 
statements  would  have  to  appear  in 
English,  in  the  language  of  the 
purchaser’s  country,  and  if  different,  in 
the  language  of  the  country  of  final 
destination.  This  was  done  to  address 
those  situations  where  a  product  is 
exported  to  more  than  one  country,  as 
well  as  when  the  country  of  final 
destination  is  different  from  the  country 
to  which  it  is  initially  exported. 

c.  Comments.  EPA  received  a  number 
of  comments  on  this  issue. 
Approximately  12  commentors 
supported  retaining  the  current 
bilingual  labeling  requirements.  Two 
environmental  groups  and  two  countries 
strongly  supported  multilingual 
labeling.  One  commentor  suggested  that 
all  precautionary  statements  be 
multilingual.  Nine  industry  commentors 
strongly  objected  to  multilingual 
labeling  as  impractical,  unnecessary, 
burdensome,  and  stated  that  it  would 
put  the  United  States  at  a  competitive 
disadvantage.  Two  countries  favored 
multilingual  labeling,  stating  the 
importance  of  readable  labels  at  use 
sites.  Another  country  stated  that  it  had 
its  own  strict  requirements  for  labeling 
to  be  in  its  own  language,  but  did  not 
explain  whether  bilingual  or 
multilingual  label  statements  were 
permitted.  One  country  responded  that 


it  expected  labels  to  be  in  its  own 
language. 

Pesticide  industry  commentors 
expressed  strong  objections  to  this 
roposal  and  expressed  a  preference  for 
ilingual  labeling.  Several  stated  that 
only  English  and  the  language  of  the 
country  of  final  destination  should  be 
on  the  label  since  the  intermediate 
country  only  transfers  the  pesticide. 
Other  industry  commentors  stated  that 
the  label  should  be  bilingual  but  not  in 
the  language  of  the  country  of  final 
destination  because  this  is  often  not 
known. 

Several  commentors  stated  that  this 
requirement  would  cause  problems  in 
the  case  of  reformulated  technical  active 
ingredients,  since  labeling  of  technical 
products  would  not  be  sent  with  the 
reformulated  products.  In  addition,  it  is 
often  difficult  to  anticipate  the  final 
destinations  when  technical  products 
are  shipped  from  the  United  States. 

d.  Response.  EPA  believes  that 
multilingual  labeling  is  required  for  the 
communication  of  important 
information  on  the  safe  and  effective 
handling  of  pesticides.  However,  EPA 
acknowledges  that  there  are  likely  to  be 
situations  where  it  is  impractical  for  the 
U.S.  exporter  to  know  the  identity  of 
each  country  to  which  apesticide  may 
eventually  be  shipped.  Therefore,  an 
exporter  must  only  include  the  language 
of  each  country  to  which  the  exporter 
knows,  or  can  reasonably  be  expected  to 
know,  that  the  product  will  be  shipped. 
For  this  reason,  EPA  is  qualifying  the 
requirement  by  adding  the  phrase  “if 
known,  or  reasonably  ascertainable” 
when  referring  to  the  need  to  include 
the  language  of  the  country  of  final 
destination. 

Examples  of  when  the  exporter  can 
reasonably  be  expected  to  know  the 
destinations  of  a  shipment,  include  but 
are  not  limited  to  the  following:  there  is 
documentation  in  the  exporter’s  files, 

e.g.,  sales  or  shipping  contracts,  which 
specify  the  destination  of  the  specific 
shipment;  an  exporter's  history  of 
transactions  with  a  particular  customer 
would  indicate  where  particular 
pesticides  have  been  shipped  and 
indicate  where  this  shipment  is  likely  to 
go;  there  is  documentation  in  the 
exporter’s  files  which  indicates  that  a 
pesticide  is  being  shipped  to  a  country 
as  an  intermediate  destination  and  will 
be  reshipped  to  other  countries  for 
importation,  in  which  case  the  other 
countries  are  considered  the  final 
destination. 

EPA  acknowledges  that  where  a 
product  is  a  concentrated  active 
ingredient  shipped  to  a  foreign 
purchaser  for  reformulation,  the  U.S. 
exporter  may  not  be  able  to  anticipate 


all  possible  reformulations  and  their 
destination.  For  example,  if  a  technical 
grade  active  ingredient  is  exported  for 
reformulation  into  end-use  products  in 
the  importing  country,  the  exporter  may 
not  know  where  the  end-use  products 
will  be  shipped.  In  this  case,  the 
exporter  would  only  be  required  to  label 
the  product  in  English,  and  the  language 
of  the  importing  country.  Note, 
however,  that  if  the  exporter  knows,  or 
can  be  reasonably  expected  to  know, 
that  the  active  ingredient  is  being 
shipped  to  an  intermediary  who  will 
ship  it  to  another  country  where 
reformulation  would  take  place, 
multilingual  labeling  would  be  required 
in  English,  in  the  language  of  the 
country  of  the  intermediary,  and  in  the 
language  of  the  country  of  the 
reformulator,  who  is  considered  to  be 
the  final  destination. 

Although  EPA  believes  that 
multilingual  labeling  will  help  to 
communicate  more  information  to 
people  who  come  into  contact  with 
pesticides  during  shipment,  handling, 
and  use,  EPA  also  recognizes  that  there 
are  limitations  to  the  usefulness  of 
multilingual  labeling.  Some  users  of 

!>esticides  may  not  be  able  to  read,  and 
or  those  people,  pictures  or  symbols 
may  be  more  effective  in  conveying  use 
and  safety  information.  As  such,  EPA 
has  reviewed  and  strongly  supports  the 
Guidelines  on  Good  Labeling  Practice 
developed  by  the  Food  and  Agriculture 
Organization  of  the  United  Nations, 
March  1985.  These  guidelines  were 
prepared  with  the  intention  of  assisting 
people  who  prepare  pesticide  labels,  in 
communicating  the  essential  elements 
of  the  safe  and  effective  use  of 
pesticides  to  end-users. 

The  FAO  guidelines  recommend 
communicating  information  on  hazard 
by  using  the  pictorial  representations 
indicating  toxicity,  flammability, 
explosiveness,  oxidation,  irritancy,  and 
corrosiveness.  In  addition,  international 
symbols  used  to  indicate  various 
physical  properties  have  been  combined 
with  short  hazard  classification 
statements,  used  in  the  World  Health 
Organization  (WHO)  Hazard 
Classification  System.  WHO’s  hazard 
classification  is  based  cm  the  hazard 
presented  by  the  formulated  product 
(e.g.,  a  WHO  Class  la  pesticide  active 
ingredient  could  be  in  Class  II  when 
formulated.) 

The  guidelines  also  recommend  using 
color  coding,  based  on  the  toxicity  of 
the  product,  and  should  be  linked  to  the 
WHO  Recommended  Classification  of 
Pesticides  by  Hazard.  The  FAO 
guidance  suggests  placing  a  band  at  the 
bottom  of  the  label,  occupying  not  less 
than  15%  of  the  label  area,  in  the 
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appropriate  color  for  the  hazard 
classification.  For  pesticides  which  fall 
into  the  WHO  Class  la  or  lb,  red  is 
recommended.  Pesticides  which  are 
classified  as  WHO  Class  II  should  have 
a  yellow  band,  and  pesticides  in  WHO 
Class  in,  a  blue  band.  Pesticides  in 
WHO  Class  m  which  are  technical 
products  unlikely  to  present  hazard  in 
normal  use  (Table  5  of  WHO 
classification  Guidance),  should  have  a 
green  band. 

EPA  is  considering  whether  to  also 
require  the  WHO  hazard  classification, 
along  with  the  appropriate  color  code 
and  pictograms,  on  the  label  or  labeling 
of  pesticides  for  export.  This  issue  may 
be  addressed  in  a  future  Federal 
Register. 

Producers  of  pesticide  products  for 
export  are  reminded  that  they  may  label 
products  according  to  WHO  guidelines 
in  order  to  meet  the  requirements  of 
foreign  purchasers,  as  long  as  the 
labeling  requirements  of  section  17(a)(1) 
as  described  in  this  policy  are  met.  If 
necessary,  supplemental  labeling  as 
described  in  this  policy  may  be  used  in 
order  to  meet  the  labeling  requirements 
of  section  17(a)(1)  when  immediate 
containers  are  labeled  in  accordance 
with  WHO  guidelines. 

5.  Modification  of  the  use 
classification  statements. —  a.  1980 
policy.  FIFRA  section  2(q)(2)  requires 
that  pesticide  product  labels  contain  a 
statement  of  the  use  classification  under 
which  the  product  is  registered.  The 
1980  policy  stated  that  the  use 
classification  must  appear  on  the 
labeling  of  the  pesticide;  e.g.,  for 
restricted  use  pesticides,  the  statement 
"Restricted  Use  Pesticide”  must  appear 
on  the  label  or  labeling.  However, 
summary  statements  regarding  the  terms 
of  the  restriction,  e.g.,  "For  retail  sale  to 
and  application  only  by  Certified 
Applicators...”  were  not  required. 

D.  1990  proposal.  EPA  did  not 
propose  any  changes  to  the  use 
classification  statement  labeling 
requirement. 

c.  Comments.  A  number  of 
commentors  requested  clarification  of 
what  information  EPA  might  allow  to 
explain  use  classification  statements  to 
make  them  more  understandable  in 
other  countries.  Several  commentors 
both  from  industry  and  environmental 
groups  stated  that  terminology  normally 
included  in  the  use  classification 
statement  of  products  registered  in  the 
United  States  would  be  confusing  to 
importing  countries.  Some  commentors 
stated  that  the  term  "restricted  use 
pesticide”  might  be  confused  with  the 
UNEP/FAO  term  "severely  restricted” 
which  has  a  different  meaning  from 
"restricted  use  pesticide”  under  FIFRA. 


A  suggested  modification  was  that  EPA 
allow  the  exporter  to  include  the  terms 
of  the  restriction  with  this  statement. 

d.  Response.  In  the  1980  policy 
statement,  EPA  stated  that  all  of  the 
conditions  applicable  to  a  use 
classification  need  not  be  listed  on  the 
labeling.  EPA  believed  that  such 
conditions  may  not  have  much  meaning 
outside  of  the  United  States.  For 
example,  the  statement  “For  retail  sale 
to  and  use  only  by  Certified 
Applicators...”  would  have  little 
meaning  to  someone  not  familiar  with 
U.S.  pesticide  regulations.  The 
comments  EPA  received  suggested  that 
even  the  basic  terms  used  in  use 
classifications  (e.g.,  “restricted  use 
pesticide”can  result  in  confusion. 
Therefore,  EPA  agrees  that  some 
clarifications  should  be  allowed,  as  long 
as  they  do  not  obscure  the  classification 
statement.  Thus,  it  is  permissible  to  add 
explanatory  language  which  accurately 
explains  the  meaning  of  a  use 
classification.  For  example,  the 
statement  "restricted  use  pesticide”  may 
be  expanded  to  read:  “Restricted  in  the 
United  States  of  America  to  use  by 
certified  applicators”  or  “Restricted  Use 
Pesticide.  In  the  United  States  this 
product  is  restricted  to  use  by 
applicators  determined  by  each  state  to 
be  competent  in  pesticide  application, 
and  human  health  and  environmental 
consequences  of  misuse.”  Note, 
however,  that  if  such  explanatory 
language  falsely  represents  or  is 
misleading  regarding  the  use 
classification  in  the  United  States,  the 
product  will  be  considered  misbranded. 
EPA  also  wishes  to  point  out  that  a  use 
classification  should  only  be  listed  if 
one  has  been  assigned  pursuant  to  the 
U.S.  registration. 

6.  Identities  of  parties  required  on  the 
label.  The  1990  proposal  provided 
guidance  on  elements  which  must 
appear  on  the  label  or  labeling  of  each 
exported  product  (55  FR  4971,  February 
12, 1990.)  Under  "Identity  of  Parties,” 
the  proposal  read:  "Name  and  address 
of  the  producer,  registrant  (if  any),  and 
the  person  for  whom  the  pesticide  was 
produced,  must  appear  in  the  labeling.” 
This  sentence  should  have  read  "Name 
and  address  of  the  producer,  registrant 
(if  any),  or  the  person  for  whom  the 
pesticide  was  produced  must  appear  in 
the  labeling.”  The  correct  language  is 
being  used  in  the  final  policy. 

B.  FIFRA  Section  17(a)(2)-Procedures  for 
Exporting  Unregistered  Pesticides — 
Purchaser  Acknowledgement 
Statements 

1.  Similar  in  composition  and  use 
exemption.  —  a.  1980  policy.  The  1980 
policy  created  an  exemption  from  the 


requirement  to  obtain  a  purchaser 
acknowledgement  statement  for 
unregistered  pesticides  which  were 
minor  variations  on  formulations 
registered  in  the  United  States,  which 
contained  onlv  active  ingredients 
registered  in  the  United  States,  and 
which  had  similar  use  patterns  to  U.S. 
registered  products.  To  be  considered 
similar  to  a  U.S.  registered  product  in 
composition  and  use  pattern,  a  pesticide 
product  had  to  contain  the  same  active 
ingredient  or  combination  of  active 
ingredients,  and  be  in  the  same  category 
of  toxicity  as  a  federally  registered 
product.  The  use  pattern  also  had  to  be 
similar  to  the  use  pattern  of  the 
federally  registered  product  to  which  it 
was  being  compared. 

b.  1990  proposal.  EPA  proposed  to 
modify  or  to  eliminate  the  existing 
exemption  from  the  purchaser 
acknowledgement  requirement  for 
products  substantially  similar  in 
composition  and  use  to  currently 
registered  products.  If  the  exemption 
were  retained,  EPA  proposed  that  the 
burden  of  substantiating  the  claim 
remain  with  the  exporter,  and  that  any 
similarity  claims  be  supported  by 
documentation.  The  Agency  was  also 
considering  whether  such 
documentation  should  be  maintained  in 
records  which  would  be  made  available 
to  EPA  upon  request,  or  whether  the 
documentation  should  be  submitted  to 
the  Agency. 

c.  Comments.  Two  environmental 
groups  advocated  eliminating  the 
exemption,  citing  the  ambiguity  of  the 
exemption  criteria,  the  burden  of 
proving  compliance  with  whatever 
criteria  might  be  adopted,  and  the 
opinion  that  the  exemption  appears  to 
be  a  “loophole”  for  unregistered 
products.  The  commentors  suggested 
that  the  regulated  community  should 
not  decide  which  products  did  and  did 
not  require  notification.  One  foreign 
government  also  supported  eliminating 
the  exemption  due  to  the  ambiguity  of 
the  exemption  criteria.  One  industry 
commentor  stated  that  the  exemption 
createdjjroblems  for  the  regulated 
community  and  stated  that  if  the 
exemption  were  retained,  it  must  be 
better  defined. 

One  foreign  government  and  an  OECD 
representative  supported  keeping  the 
exemption  to  preserve  the  utility  of 
notices  sent  to  foreign  governments. 
However,  they  expressed  enforcement 
concerns  if  the  exemption  is 
maintained,  since  they  felt  that  it  would 
be  difficult  to  ensure  that  the  exemption 
is  properly  used. 

Most  of  the  industry  commentors 
were  in  favor  of  maintaining  the 
exemption.  Several  of  these  commentors 
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said  that  removal  of  the  exemption 
would  result  in  increased  burden  but 
they  did  not  elaborate  beyond  the 
estimates  EPA  published  in  its  proposed 
policy.  In  addition,  some  commentors 
believed  that  eliminating  the  exemption 
would  result  in  potential  trade 
disadvantages  since  foreign  firms  would 
not  be  required  by  their  governments  to 
obtain  such  notifications.  Several  stated 
that  they  did  not  perceive  any  potential 
benefits  horn  the  elimination  of  the 
exemption. 

Proponents  of  the  exemption  cited 
instances  where  products,  which  are 
otherwise  identical  to  U.S.  registered 
pesticides,  would  be  subject  to 
notification  as  “unregistered”  because 
of:  (1)  Relabeling  or  repackaging  to 
conform  with  metric  weight 
formulations,  including  possible 
rounding-off  differences  resulting  in 
slightly  different  technical  active  or 
inert  concentrations;  (2)  minor  inert 
modifications  including  color  or  odor 
modifications  to  meet  customer 
specifications;  and  (3)  labeling  for  uses 
for  which  there  are  no  U.S.  applications 
such  as  for  certain  tropical  crops.  Some 
commentors  pointed  out  that  in  these 
cases  the  relevant  safety  data  which 
would  apply  to  registered  pesticides  are 
just  as  applicable  to  the  unregistered 
“similar”  products.  It  was  stated  that 
custom  blending  to  meet  foreign 
formulation  requirements  would  often 
result  in  products  that  are  not  identical 
to  the  U.S.  product,  although  the 
product  is  otherwise  the  same. 

Many  proponents  of  the  exemption 
stated  that  a  clearer  definition  of 
“similar”  was  needed.  Several  asked 
that  explicit  criteria  be  made  available. 
One  stated  that  EPA  needed  to  propose 
such  a  clarification  for  public  comment. 
Most  commentors  horn  industry  did  not 
object  to  the  proposal  that  exporters 
maintain  records  to  substantiate 
similarity  claims,  but  many  objected  to 
a  reporting  requirement. 

d.  Response.  EPA  has  concluded  that 
the  exemption  should  be  eliminated.  As 
was  pointed  out  by  some  commentors, 
the  exemption  creates  compliance 
problems  for  industry  and  has  also 
proven  to  be  difficult  for  the  Agency  to 
enforce.  EPA  believes  that  elimination 
of  the  exemption  is  the  best  way  to 
resolve  the  difficulties  associated  with 
compliance,  both  for  the  regulated 
community  and  for  EPA.  In  addition, 
the  Agency  believes  that  elimination  of 
the  exemption  will  provide  the 
importing  countries  with  better 
information  on  pesticides  exported  from 
the  United  States. 

At  the  time  that  EPA  published  the 
proposed  policy  U  believed  that 
compliance  and  enforcement  problems 


could  be  partially  solved  by  clarifying 
that  the  burden  of  proof  lies  with  the 
person  asserting  similarity.  However, 
even  with  such  provisions,  including 
requiring  the  exporter  to  substantiate 
claims  of  similarity,  EPA  has 
determined  that  arriving  at  consistent 
interpretations  would  still  be  extremely 
burdensome  for  the  Agency,  and 
confusing  to  the  regulated  community 
and  other  governments. 

In  the  proposed  policy,  EPA 
expressed  concern  about  whether 
eliminating  the  exemption  would  raise 
problems  in  terms  of  increased  burden 
on  exporters  and  the  governments  of 
countries  receiving  the  purchaser 
acknowledgement  statements  in  terms 
of  the  number  of  notices  that  may  be 
required.  EPA  explicitly  requested 
comments  on  this  issue,  including  any 
potential  benefits  to  importing 
countries.  While  several  commentors 
mentioned  increased  burden,  none 
provided  information  beyond  the 
estimates  presented  by  EPA.  Those 
burden  estimates  were  small  and  not 
judged  to  be  important  enough  to  offset 
the  compliance  and  clarity  problems 
associated  with  the  exemption.  EPA 
believes  that  only  a  small  number  of 
additional  notices  would  be  required 
annually,  and  the  burden  imposed  by 
each  notice  is  not  large.  EPA  does  not, 
therefore,  find  the  arguments  based  on 
increased  burden  on  exporters  to  be 
compelling. 

EPA  was  concerned  that  eliminating 
the  exemption  might  detract  from  the 
usefulness  of  the  purchaser 
acknowledgements  statements  to 
receiving  governments.  Since 
transmittals  of  statements  to  foreign 
governments  will  be  made  by  EPA,  (See 
discussion  of  EPA’s  transmittal  of 
section  17(a)  notices,  in  Unit  III.B.6.  of 
this  preamble)  the  Agency  intends  to 
continue  to  review  its  internal 
procedures  to  determine  if  there  are 
ways  to  increase  the  usefulness  of  the 
statements  to  other  governments,  and  to 
make  them  easier  to  process.  For 
example,  EPA  is  considering  attaching  a 
revised  cover  sheet,  with  more  detailed 
information  than  the  one  currently  used, 
which  would  explain  the  purpose  of  the 
purchaser  acknowledgement  statements 
to  help  countries  distinguish  them  from 
other  international  notifications,  such  as 
section  17(b)  and  PIC  notices.  EPA  may 
also  specially  identify  statements  which 
the  Agency  has  reason  to  believe  may  be 
of  specific  interest  to  importing 
countries,  such  as  statements  associated 
with  chemicals  which  are  identified  on 
international  lists  as  posing  special 
concerns.  EPA  believes  that  such  steps 
may  largely  offset  any  potential  burden 
or  loss  of  utility  to  other  governments 


that  could  otherwise  result  from 
elimination  of  the  exemption. 

For  the  purposes  of  FuFRA  section 
17(a),  EPA  will  consider  products  to  be 
registered  if  they  are  registered  under 
section  3  of  FIFRA,  or  if  they  wore  once 
registered  and  are  being  sold  uader 
section  6(a)(1)  of  FIFRA.  Except  as 
discussed  in  this  policy,  any  variations 
in  the  formula  of  the  export  product 
from  the  formula  of  the  U.S.  registered 
product,  or  any  uses  or  claims  on  the 
export  product’s  label  which  are  not 
consistent  with  the  uses  or  claims  stated 
on  the  label  of  the  U.S.  registered 
product,  render  the  export  product 
“unregistered”  and  subject  to  all  the 
requirements  for  exporting  an 
unregistered  product  pursuant  to  FIFRA 
section  17(a).  As  discussed  later  in  this 
section,  certain  modifications  to  the 
labeling,  packaging,  or  composition  will 
not  cause  an  otherwise  registered 
product  produced  solely  for  export  to  be 
considered  unregistered. 

Applications  for  pesticide 
registrations  under  FIFRA  must  be 
accompanied  by  a  copy  of  the  product’s 
proposed  labeling,  including  uses  and 
claims,  and  a  full  description  of  tests 
made  and  results  thereof  in  support  of 
such  claims.  A  pesticide’s  formulation, 
uses  and  claims  which  are  stated  on  its 
labeling  are  all  essential  components  of 
the  pesticide’s  U.S.  registration.  EPA 
believes  that  the  product  labeling  is  an 
important  reference  point  for 
determining  whether  or  not  any 
pesticide  product,  including  one 
produced  for  export,  is  registered  in  the 
United  States.  EPA’s  pesticide  labeling 
regulations  specifically  require  that  an 
approved  product  label  must  be 
attached  to  the  immediate  pesticide 
product  container.  This  is  to  ensure  that 
the  label  information  is  transmitted  and 
understood  under  customary  conditions 
of  sale  and  use. 

EPA  understands  that  when  pesticide 
products  are  exported,  it  may  not  be 
practical  to  label  the  immediate 
container  with  the  U.S.  label  without 
defeating  the  packaging  or  labeling 
needs  of  the  foreign  purchaser.  For 
example,  the  purchaser  may  need  to 
label  the  product  container  with  a  label 
meeting  the  requirements  of  the  country 
of  import.  Although  EPA  believes  that 
the  labeling  is  critical  in  identifying  a 
product  as  registered,  it  is  not  EPA’s 
intent  to  consider  exported  products 
unregistered  simply  for  failing  to  attach 
the  U.S.  approved  label  to  the 
immediate  product  container.  Therefore, 
EPA  will  allow  registered  products  to 
still  be  considered  registered  for  the 
purposes  of  this  policy  when  the 
labeling  approved  under  the  U.S. 
registration  is  not  directly  attached  to 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18,  1993  /  Rules  and  Regulations  9071 


the  immediate  product  container,  as 
long  as  that  labeling  accompanies  the 
product  at  all  times,  i.e.,  as 
supplemental  labeling.  If  an  exported 
product  does  not  bear  the  FIFRA  section 
3  labeling  either  on  the  immediate 
product  container  or  as  supplemental 
labeling,  it  will  not  be  considered 
registered  for  the  purposes  of  this 
policy.  The  sale  or  distribution  of  such 
a  product  without  meeting  the 
acknowledgement  statement 
requirements  of  section  17(a)(2)  will 
constitute  the  sale  and  distribution  of  an 
unregistered  pesticide  in  violation  of 
FIFRA  section  12(a).  (Note:  section 
2(q)(lMC)  of  FIFRA  precludes  any 
person  from  exporting  a  product  that  is 
in  imitation  of,  or  is  offered  for  sale 
under  the  name  of,  another  pesticide. 
This  means  that  a  person  cannot  use  the 
pesticide  product  labeling  approved 
under  another  person’s  registration  in 
order  to  export  their  own  product  as  a 
“  registered  "‘product. ) 

When  a  product  is  claimed  to  be  a 
registered  product,  and  is  accompanied 
with  the  approved  U.S.  labeling,  any 
labeling  material  which  is  in  addition  to 
the  U.S.  label  (as  would  be  the  case 
when  the  immediate  container  is 
labeled  in  accordance  with  foreign 
purchaser  specifications)  must  be 
compatible  with  the  U.S.  labeling. 
Except  as  discussed  in  this  policy,  if  the 
product  labeling  indicate?  a  different 
formulation  from  the  registered  product, 
or  states  new  uses  or  claims,  the  product 
will  be  considered  to  be  a  different 
product  and  not  registered  under . 
FIFRA.  Hie  presence  of  contradictory 
labeling  statements  associated  with  the 
same  product  will  also  render  that 
product  misbranded. 

Export  product  labeling  that  states 
information  concerning  composition, 
claims  or  uses  which  are  within  the 
scope  allowed  by  the  U.S.  label  will  not 
be  considered  to  be  in  conflict  with  the 
U.S.  label.  For  example,  if  the  export 
label  of  a  U.S.  registered  product  lists 
some,  but  not  all,  of  the  U.S.  registered 
uses  or  crop  applications,  the 
registration  status  for  purposes  of  this 
policy  would  not  be  affected.  Similarly, 
if  the  export  product  label  states 
application  rates  that  are  allowed  under 
FIFRA  when  the  registered  product  is 
used  in  the  United  States,  the  product 
would  still  be  considered  registered. 

If  the  export  labeling  states 
application  rates  in  metric  units,  the 
product’s  regulatory  status  will  not 
change  if  the  metric  measurements  are 
an  accurate  conversion  from  the  U.S. 
units.  An  exporter  of  a  U.S.  registered 
pesticide  may  add  new  uses  to  the  label 
of  that  product  for  export  purposes, 
without  triggering  the  requirements  of 


section  17(a)(2),  as  long  as  the  new  uses 
are  within  the  same  general  use  patterns 
as  those  for  the  registered  product. 
(Pesticide  use  patterns  are  listed  in 
Appendix  A  to  part  158-Data 
Requirements  for  Registration:  Use 
Pattern  Index.  The  general  pesticide  use 
patterns  are:  terrestrial  food  crop  and 
terrestrial  nonfood  crop;  greenhouse 
food  crop  and  greenhouse  nonfood  crop; 
aquatic  food  crop  and  aquatic  nonfood 
crop;  indoor  use;  and  forestry  use.) 
Adding  new  uses  to  the  label  which 
change  the  use  pattern,  such  as  changes 
from  non-food  to  food  use,  outdoor  to 
indoor  use,  or  terrestrial  to  aquatic  use, 
render  the  product  unregistered  and 
subject  to  the  requirements  of  section  17 
for  unregistered  products.  If  the  new  use 
added  to  the  label  is  a  food  or  feed  use, 
a  tolerance  must  already  be  established 
for  the  use  of  that  pesticide  in  or  on  that 
commodity  or  the  product  will  be 
considered  unregistered  and  subject  to 
the  requirements  of  section  17(a)(2). 

If  the  export  product  label  contains 
statements  regarding  the  formulation  or 
composition  of  the  product  which  differ 
from  that  allowable  under  the  U.S. 
registration  (i.e.  statements  that  differ 
from  the  statement  of  ingredients  listed 
in  the  certified  statement  of  formula), 
the  product  will  be  considered 
unregistered.  For  example,  EPA  will 
consider  any  stated  concentrations  of 
any  active  ingredients  which  fall 
outside  the  certified  limits  for  that 
product  to  render  that  product 
unregistered.  EPA  will  also  consider  the 
product  to  be  unregistered  when  the 
label  statements  indicate  the  presence  of 
active  or  inert  ingredients  which  are  not 
in  the  U.S.  registered  product,  or  when 
the  label  does  not  list  active  or  inert 
ingredients  which  are  in  the  U.S. 
registered  product.  EPA  may  determine 
such  products  to  be  misbranded  and 
adulterated.  EPA  wishes  to  emphasize 
that  except  as  provided  in  this  policy, 
any  differences  in  formulation  or 
composition  between  the  exported 
product  and  that  indicated  in  the 
confidential  statement  of  formula  for  the 
registered  product,  including  inert 
ingredients,  will  cause  the  exported 
product  to  be  considered  unregistered. 

In  addition,  any  differences  in  formula 
or  composition  must  be  reflected  in 
records  which  show  the  complete 
formula  of  the  export  product,  in 
accordance  with  the  requirements  of  40 
CFR  169.2  and  this  policy. 

EPA  recognizes  that  certain 
modifications  to  the  composition  of  an 
export  product  should  not  render  the 
export  product  "unregistered”  and  thus 
subject  to  the  requirements  of  FIFRA 
section  17(a)(2).  Therefore,  EPA  has 
decided  that  a  change  in  the  color  or 


fragrance  of  the  export  product  will  not 
affect  the  product’s  registration  status, 
as  long  as  certain  conditions  are  met. 

The  change  in  color  must  result  only 
from  the  addition  of  a  dye  included  on 
the  list  of  the  chemicals  exempted  from 
the  requirement  of  a  tolerance  at  40  CFR 
180.1001,  and  the  dye  must  not  be  a  List 
1  inert.  (List  1  inerts  are  those  inerts 
which  the  Agency  has  identified  as 
presenting  toxicological  concerns.  The 
classification  of  inerts  is  explained  in 
EPA’s  Policy  Statement  on  Inert 
Ingredients  in  Pesticide  Produdu,  52  FR 
13305,  April  22, 1987.)  The  change  in 
fragrance  must  result  only  from  the 
addition  of  a  chemical  Included  on  the 
list  of  chemicals  exempted  from  the 
requirement  of  a  tolerance  (40  CFR 
180.1001)  and  the  added  chemial  must 
not  be  a  List  1  inert  In  addition,  the 
change  in  fragrance  must  not  result  in 
a  pesticide  product  containing  a  food  or 
food-like  fragrance.  (See  "Food 
Fragrances  in  Pesticide  Formulations,” 
EPA’s  Office  of  Pesticide  Programs 
Policy  and  Criteria  Notice  number 
2155.1,  November  20, 1975.) 

EPA  also  recognizes  that  there  are 
instances  where  a  company  may  need  to 
slightly  modify  the  composition  of  one 
of  its  U.S.  registered  products  for  export 
purposes.  EPA  will  not  consider  a 
company’s  modification  of  its  registered 
product  to  render  that  product 
"unregistered”  in  the  following 
situation.  An  exporter,  who  is  also  the 
registrant  and/or  manufacturer  of  a  U.S. 
registered  pesticide,  (other  than 
pesticide  products  intended  for  public 
health  uses  which  are  required  or 
conditionally  required  to  submit 
efficacy  data  pursuant  to  section 
158.640),  may  decrease  the  percentage 
of  the  active  ingredients)  of  that 
product  by  adding  a  List  4  inert 
ingredient,  without  causing  that  product 
to  be  considered  "unregistered”  and 
triggering  the  requirement  to  obtain  a 
purchaser  acknowledgement  statement. 
In  EPA’s  Policy  Statement  on  Inert 
Ingredients  in  Pesticide  Products,  EPA 
included  inert  ingredients  on  List  4-a 
list  of  inert  ingredients  posing  minimal 
hazard  or  risk-if  the  inert  ingredients 
were  generally  regarded  as  innocuous. 
(52  FR  13305,  April  22, 1987.) 

Such  limited  modifications  may  only 
be  made  by  the  registrant  and/or  the 
manufacturer  of  the  U.S.  registered 
product  As  discussed  above,  EPA’s 
1980  Pesticide  Export  Policy  exempted 
exporters  of  unregistered  pesticide 
products  from  the  purchaser 
acknowledgement  statement 
requirement  for  products  which  the 
exporter  claimed  were  “similar  in 
composition  and  use  pattern  to  a 
federally  registered  product.”  EPA  has 
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concluded  that  only  the  registrant  and/ 
or  the  manufacturer  of  the  product  may 
be  able  to  legitimately  claim  that  its 
export  product  is  the  same  composition 
as  its  own  federally  registered  product, 
except  for  the  addition  of  List  4  inert 
ingredients.  EPA  has  concluded  this 
because  only  the  registrant  and/or 
manufacturer  have  access  to  the 
product’s  confidential  statement  of 
formula  thereby  making  it  possible  for 
them  to  know  the  extent  to  which  the 
modified  product  differs  horn  the 
registered  product.  Pesticide  exporters 
are  no  longer  permitted  to  claim  that 
their  product  is  similar  to  another 
company’s  registered  product  and 
thereby  exempt  themselves  from  the 
purchaser  acknowledgement  statement 
requirement. 

EPA’s  pesticide  registration 
regulations  also  provide  that  certain 
changes  may  be  made  to  a  product’s 
composition,  labeling  or  packaging, 
without  notification  to  or  approval  by 
the  Agency.  (See  40  CFR  152.46(b)). 
These  changes  include  any  changes  in 
package  size  and  label  net  contents, 
provided  no  change  in  use  directions  or 
requirement  for  child-resistant 
packaging  would  be  necessary  for  the 
product  to  be  registered  for  use  in  the 
United  States.  For  example,  if  child- 
resistant  packaging  is  required  for  a 
particular  pesticide  product  in  the 
United  States,  and  the  product  will  be 
exported  without  child-resistant 
packaging,  the  product  would  be 
considered  unregistered  and  therefore 
subject  to  all  the  requirements  of  FIFRA 
section  17(a),  including  the  requirement 
for  a  purchaser  acknowledgement 
statement. 

If  an  exporter  needed  to  repackage  a 
product  in  a  size  to  meet  a  foreign 
purchaser’s  specifications,  that 
modification  would  not  affect  the 
registration  status  of  the  export  product. 
Other  modifications  to  the  label  used  for 
export  purposes  which  will  not  affect 
the  export  product’s  registration  status 
are.  the  use  of  metric  units  for  net 
contents,  dosages,  and  other  numeric 
expressions;  the  use  of  a  different  format 
for  the  label,  provided  that  the 
information  does  not  contradict  the  U.S. 
label;  revision  of  non-mandatory  U.S. 
label  statements,  consistent  with  40  CFR 
part  156,  including  additions  or  changes 
required  by  other  Federal  statutes  or 
regulations;  a  change  of  the  name  or 
address  of  the  registrant,  except  for  a 
change  resulting  horn  transfer  of 
ownership,  which  requires  that  a 
registrant  keep  his  name  and  address 
current  with  the  Agency;  and  any 
correction  of  typographical  or  printing 
errors  that  appeared  on  the  U.S. 
labeling.  (See  40  CFR  152.46(b)). 


Finally,  EPA  recognizes  that  there 
may  be  situations  where  minor 
discrepancies  between  an  export  label 
and  the  U.S.  registered  label  result  from 
the  translation  of  statements  or  the 
conversion  of  units.  Where  such 
differences  are  not  significant,  EPA  does 
not  believe  that  they  should  affect  the 
registration  status  of  the  product  for 
purposes  of  export.  However,  except  as 
provided  in  this  policy,  differences 
which  indicate  new  uses  or  claims 
would  be  considered  to  be  significant 
and  to  render  the  product  unregistered. 
EPA  wishes  to  emphasize  particularly 
that  warning  or  cautionary  statements 
that  translate  to  a  lower  level  of  warning 
or  caution  than  that  indicated  on  the 
U.S.  labeling  will  be  considered  to  be 
significantly  different. 

EPA  believes  that  in  addition  to  the 
flexibility  discussed  above,  this  policy 
will  provide  importing  countries  with 
clearer,  more  accurate  information  on 
the  registration  status  of  the  pesticides 
being  exported  from  the  United  States, 
consistent  with  the  requirements  of  the 
statute. 

2.  EPA  treatment  of  exports  of 
unregistered  pesticides  for  research 
purposes.  —  a.  1980  policy.  The  1980 
policy  stated  that  experimental  use 
products  will  be  considered 
unregistered,  therefore  requiring  signed 
purchaser  acknowledgement  statements 
prior  to  export.  However,  small  amounts 
of  pesticides  exported  only  for  research 
purposes  would  be  considered  exempt 
from  the  purchaser  acknowledgement 
statement  requirement. 

b.  1990  proposal.  EPA  proposed  that 
pesticide  products  exported  solely  for 
research  purposes  would  not  be 
considered  to  be  in  violation  if  no 
purchaser  acknowledgement  statement 
was  sent  if  the  exporter  met  certain 
recordkeeping  requirements  to 
substantiate  the  claim  that  a  product  is 
shipped  for  research  purposes.  In 
addition,  EPA  proposed  that  the 
exporter  should  bear  the  burden  of 
demonstrating  that  the  pesticide 
qualifies  for  the  research  exemption. 

c.  Comments.  Two  environmental 
groups  stated  that  research  and 
development  (R&D)  products  should  not 
be  exempt  from  the  requirements  of 
section  17(a)(2).  They  stated  that  such 
products  constitute  “unknowns”  and 
that  consequently  it  is  very  important 
that  foreign  governments  be  aware  of 
their  importation.  Other  commentors 
stated  that  R&D  chemicals  tended  to  be 
small  quantities  which  would  not  cause 
great  potential  health  or  environmental 
risks. 

One  industry  commentor  stated  that  it 
would  be  simpler  to  obtain  the 
purchaser  acknowledgement  statement 


than  to  substantiate  R&D  use  abroad, 
and  consequently  supported  eliminating 
the  exemption.  However,  all  other 
industry  commentors  who  addressed 
this  issue  stated  that  the  exemption 
should  be  maintained,  and  that  export 
for  small  scale  R&D  use  could  be 
substantiated.  Several  supporters  of  the 
exemption  mentioned  that  requiring 
purchaser  acknowledgement  statements 
where  R&D  chemicals  are  being 
exported  for  testing,  would  provide  the 
locations  of  potential  markets  to  their 
competitors,  and  cause  a  company 
competitive  harm.  Several  commentors 
stated  that  it  was  their  belief  that  R&D 
pesticides  were  not  “pesticides”  under 
the  meaning  of  FIFRA,  as  stated  at  40 
CFR  172.3,  and  hence  were  exempt  from 
any  of  the  requirements  of  section  17 
including  both  labeling  and 
acknowledgement  statements.  (See 
discussion  in  Unit  m.A.2.d.  of  this 
preamble.)  Some  commentors  stated 
that  they  did  not  believe  that  there  was 
a  great  need  for  notification  of  other 
governments  of  R&D  exports  because 
R&D  products  are  used  in  tightly 
controlled  situations  by  highly  qualified 
persons.  They  did  not  believe  that  there 
was  a  significant  chance  for  misuse  or 
other  risks. 

Finally,  some  commentors  were 
concerned  that  if  there  is  no  exemption 
for  the  export  of  R&D  products, 
particularly  if  notices  are  made  publicly 
available,  product  confidentiality  could 
be  jeopardized.  These  commentors 
pointed  out  that  proprietary  knowledge 
is  treated  differently  in  some  foreign 
countries  than  it  is  in  the  United  States. 
Therefore  disclosure  of  the  identity  of 
research  products  carries  a  much  greater 
risk  of  competitive  harm  internationally 
than  would  be  the  case  in  the  United 
States. 

d.  Response.  As  discussed  earlier, 

EPA  disagrees  with  the  commentors 
who  stated  that  exported  R&D  pesticides 
are  not  considered  to  be  pesticides 
under  FIFRA.  Research  pesticidal 
products  are  considered  to  be  pesticides 
regulated  under  FIFRA,  unless  EPA 
makes  determinations  otherwise  that  are 
applicable  to  the  specific  products  in 
question. 

EPA  does,  however,  believe  that 
under  many  research  conditions 
involving  small  quantities,  R&D 
pesticides  will  be  used  in  a  manner  that 
renders  the  risk  of  potential  adverse 
effects  to  human  health  or  the 
environment  negligible. 

EPA  acknowledges  the  concerns  that 
some  commentors  had  regarding  the 
export  of  “unknown"  pesticides  to 
countries  without  their  governments 
having  the  benefit  of  purchaser 
acknowledgement  statements.  EPA 
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believes  that  governments  should  be 
notified  when  there  are  large-scale 
research  and  development  applications 
or  applications  where  there  is  a  strong 
potential  for  direct  human  or  dietary 
exposure.  For  the  reasons  stated  above, 
however,  EPA  does  not  believe  that  it  is 
useful  to  impose  this  requirement  in  the 
case  where  only  small  scale  controlled 
uses  are  intended. 

Consequently,  EPA  will  not  consider 
exports  of  R&D  pesticides  intended  for 
small-scale  research  application  (as 
defined  below)  to  be  in  violation  of 
section  17(a)(2)  if  no  purchaser 
acknowledgement  statement  was  sent 
EPA  believes  that  it  is  critical  to  define 
what  is  meant  by  small-scale  research 
applications  and  is  addressing  this  issue 
in  this  policy. 

3.  Definition  of  small-scale  research 
application.  — a.  1980  policy.  The  1980 
policy  did  not  include  any  specific 
definition  of  small-scale  research 
product  application. 

b.  1990  proposal.  EPA  proposed  to 
provide  specific  criteria  to  define  when 
an  R&D  export  would  not  be  considered 
to  be  in  violation  of  the  purchaser 
acknowledgement  requirements  of 
section  17(a)(2)  of  FIFRA.  These  criteria 
were  based  on  the  scope  of  the 
application  and  other  factors  relating  to 
possible  human  contact  or  dietary 
exposure  rather  than  on  the  physical 
quantity  involved  since  the  actual 
amounts  of  pesticide  could  vary 
considerably  based  on  type  of  pesticide, 
concentration,  and  other  factors.  Exports 
of  pesticides  for  research  purposes  in 
quantities  that  would  not  normally 
require  notification  of  EPA  and  issuance 
of  an  experimental  use  permit  if  the  use 
were  in  the  United  States,  would  not  be 
considered  to  be  subject  to  the 
purchaser  acknowledgement 
requirement  of  section  17(a)(2). 

c.  Comments.  One  foreign  government 
and  several  industry  commentors 
expressed  general  approval  of  EPA ’s 
proposed  criteria  for  defining  small- 
scale  R&D  quantities  based  on  use, 
although  one  of  the  commentors 
suggested  that  a  closer  adherence  to  the 
criteria  cited  at  40  CFR  172.3  should  be 
used.  Another  stated  that  there  needed 
to  be  some  further  clarification  of  what 
was  intended  in  the  criteria,  i.e.,  that  the 
limits  on  proposed  use  be  on  a  "per- 
country”  rather  than  a  “per-pesticide” 
basis. 

One  commentor  suggested  that  it  was 
not  appropriate  to  use  the  proposed 
criteria.  The  commentor  stated  that 
these  criteria  were  designed  for  the 
United  States,  and  only  accurately 
define  research  applications  in  the 
United  States.  They  would  not, 


therefore,  necessarily  be  applicable 
worldwide. 

d.  Response.  EPA  acknowledges  that 
the  regulation  of  R&D  pesticides  may 
vary  in  different  countries,  but  believes 
that  the  advantages  of  using  a  single  set 
of  criteria  that  are  consistent  with  those 
in  place  for  similar  testing  of  R&D 
pesticides  in  the  United  States  outweigh 
any  disadvantages.  The  Agency  did  not 
wish  to  use  significantly  different 
criteria  from  those  used  in  the  United 
States  unless  there  were  compelling 
reasons  to  do  so. 

EPA  agrees  that  it  is  necessary  to 
clarify  how  to  interpret  these  criteria 
when  there  are  multiple  shipments  to 
multiple  countries.  EPA  believes  that 
the  most  consistent  approach  is  to 
consider  separately  product  shipments 
within  a  calendar  year  to  multiple 
countries.  If  the  R&D  use  of  the  product 
shipped  within  a  given  calendar  year  by 
an  exporter  to  a  particular  country 
exceeds  the  criteria  stated  in  this  policy, 
EPA  will  consider  failure  to  submit  a 
purchaser  acknowledgement  statement 
to  be  a  violation  of  section  17(a)(2).  For 
example,  if  within  a  calendar  year,  an 
exporter  is  shipping  a  pesticide  for 
research  purposes,  and  the  product  may 
be  used  on  more  than  10  acres  (4.05 
hectares)  within  the  country  of  import, 
EPA  would  consider  failure  to  submit 
purchaser  acknowledgment  statements 
regarding  those  shipments  to  be 
violations  of  section  17(a)(2).  If  a 
shipment,  or  series  of  shipments  over 
the  course  of  a  calendar  year  to  a  foreign 
purchaser  for  R&D  use  in  one  country 
meets  the  criteria  outlined  above, 
separate  shipments  to  other  countries 
would  be  considered  separately. 

The  comments  generally  favored  the 
proposed  criteria,  and  EPA  is  therefore 
including  the  proposed  criteria  in  the 
final  policy.  EPA  is  clarifying  that  these 
criteria  concern  only  the 
acknowledgement  requirements  and  are 
not  pertinent  to  other  FIFRA 
requirements,  such  as  labeling  required 
under  section  17(a)(1). 

4.  Substantiation  and/or  verification 
of  small-scale  R&D  exports.  —  a.  1980 
policy.  The  1980  policy  did  not  include 
any  specific  criteria  for  defining  small- 
scale  pesticide  export  for  research 
purposes  only. 

b.  1990  Proposal.  EPA  proposed  that 
records  substantiating  claims  for  small- 
scale  R&D  pesticide  exports  be  retained 
for  3  years  and  be  available  for 
inspection,  or,  alternatively,  that 
information  substantiating  such  claims 
be  submitted  to  the  Agency. 

c.  Comments.  Several  commentors 
stated  a  strong  preference  for  a 
recordkeeping  requirement  rather  than 
any  new  reporting  requirements.  One 


commentor  stated  that  reporting  on  a 
case-by-case  basis  could  be  acceptable. 
Another  commentor  stated  that  the 
small  quantities  of  R&D  shipments 
would  in  themselves  indicate  the  R&D 
nature  of  the  intended  use. 

d.  Response.  Since  EPA  has  limited 
ability  to  review  actual  use  once 
pesticides  are  exported,  the  Agency 
must  rely  on  records  substantiating  the 
intended  use.  EPA  may  determine  that 
any  shipment  or  series  of  shipments  of 
an  unregistered  pesticide,  for  which 
small-scale  R&D  purposes  cannot  be 
substantiated,  is  in  violation  of  the 
requirements  of  section  17(a)(2). 

EPA  believes  that  examination  of 
appropriate  records  will  be  adequate  to 
determine  whether  small-scale  R&D 
criteria  are  met.  Records  to  support 
claims  of  this  neture  must  contain  at 
least  the  following  information:  (1) 
identify  the  product  and  quantity 
shipped  in  a  given  year  to  a  given 
purchaser  in  a  specified  county;  (2) 
include  a  detailed  description  of  use 
patterns  (i.e.,  application  rates,  sites, 
dosages,  etc.)  which  are  consistent  with 
the  premise  that  the  shipped  quantity 
would  be  used  within  the  R&D  criteria; 
and  (3)  contain  confirmation,  such  as 
signed  statements  from  the  purchaser, 
letters  of  transmittal,  etc.,  which 
indicates  that  the  shipment(s)  of  the 
product  were  to  be  used  for  R&D 
purposes  consistent  with  the  quantity 
shipped  and  the  described  uses.  EPA 
does  not  believe  that  records  which  only 
show  the  quantity  of  product  shipped 
are  sufficient  for  substantiating  R&D 
intent,  since  a  quantity  that  would 
qualify  as  "research”  for  one  type  of 
product  or  use  may  represent  a 
commercial-sized  quantity  for  a 
different  product  or  use. 

EPA  has  reconsidered  the  proposed 
3-year  duration  for  record  retention  and 
instead  is  requiring  that  the  records 
must  be  retained  for  the  period  specified 
at  40  CFR  169.2(h).  This  is  being  done 
to  be  consistent  with  other 
recordkeeping  requirements  for  these 
products.  At  the  time  of  publication  of 
this  notice,  this .period  is  2  years. 

5.  Timing  of  Purchaser 
Acknowledgement  Statements.  —  a. 
1980  policy.  Section  17(a)(2)  requires 
that  before  exporting  a  pesticide  which 
is  not  registered  for  use  in  the  United 
States,  the  purchaser  mfist  acknowledge 
in  writing  its  understanding  that  the 
product  is  not  registered  for  use  in  the 
United  States  and  cannot  be  sold  in  the 
United  States. 

Under  EPA’s  existing  policy,  an 
exporter  of  an  unregistered  product 
must  have  a  copy  of  the  signed 
statement  prior  to  the  export  of  the  first 
shipment  each  year  of  an  unregistered 
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product  to  a  particular  purchaser  for 
each  country. 

b.  1990  proposal.  In  the  1990 
proposal,  EPA  stated  that  it  was 
examining  its  policy  of  requiring  annual 
submissions  of  the  purchaser 
acknowledgement  statement.  EPA 
proposed  maintaining  the  current 
system  of  annual  submissions,  as 
described  above,  but  also  requested 
comment  on  the  option  of  requiring 
purchaser  acknowledgement  statements 
for  each  shipment. 

c.  Comments.  Twelve  commentors 
strongly  supported  maintaining  the 
current  system.  Most  commentors 
believed  that  the  current  system  of 
annual  submissions  should  be 
continued.  They  contended  that  per- 
shipment  notification  would  create  a 
large  paperwork  burden,  delays  in 
shipment,  and  trade  disadvantages.  One 
foreign  government  commented  that 
annual  submissions  would  meet  their 
needs. 

One  commentor  supported  per- 
shipment  notifications,  or  alternatively, 
the  requirement  of  a  detailed  annual 
summary,  specifying  the  quantity 
shipped  and  the  dates,  to  show  the  flow 
of  shipments  over  the  entire  year.  The 
commentor  suggested  that  EPA  could 
require  the  information  to  be  provided 
at  the  beginning  of  the  year’s  shipments 
and  updated  if  anticipated  shipments 
deviate  from  the  initial  projections.  The 
commentor  stated  that  such  a 
notification  system  has  worked 
reasonably  well  under  the  hazardous 
waste  export  program  pursuant  to  the 
Resource,  Conservation  and  Recovery 
Act  (RCRA),  and  has  the  significant 
additional  benefit  of  providing  much 
more  useful  information  to  other 
governments,  U.S.  agencies,  and  the 
public. 

Another  commentor  requested  that 
EPA  require  exporters  to  submit  the 
signed  statements  to  EPA  within  10 
working  days  of  receipt  or  prior  to  the 
first  shipment,  not  within  7  days  of 
receipt  as  currently  required. 

d.  Hesponse.  EPA  has  decided  that 
purchaser  acknowledgement  statements 
must  be  submitted  on  a  per-shipment 
basis  unless  the  exporter  complies  with 
all  of  the  provisions  of  an  alternative 
approach  as  provided  in  this  policy.  The 
alternative  approach  requires  the 
exporter  to  obtain  a  purchaser 
acknowledgement  statement  prior  to  the 
first  shipment  of  each  unregistered 
pesticide  to  a  particular  purchaser  in  a 
foreign  countiy,  and  to  submit  to  EPA 
an  annual  summary  of  all  shipments  of 
that  product  to  that  purchaser. 

EPA  believes  that  the  Congressional 
intent  underlying  the  purchaser 
acknowledgement  statement 


requirement  was  that  countries  receive 
information  concerning  each  shipment 
of  unregistered  pesticides  to  their 
country.  Section  17(a)(2)  requires  that 
the  foreign  purchaser  sign  a  statement 
acknowledging  awareness  of  the 
registration  status  of  the  product  and 
that  the  exporter  submit  this  statement 
to  EPA  prior  to  export  of  an  unregistered 
pesticide.  Since  section  17(a)(2) 
specifies  that  no  unregistered  pesticide 
shall  be  exported  without  a  signed 
purchaser  acknowledgement  statement, 
it  is  EPA’s  interpretation  that  this 
section  requires  that  there  be  a 
purchaser  acknowledgement  statement 
for  every  shipment. 

At  one  time,  EPA  believed  that  annual 
submission  of  a  notice  for  the  first 
shipment  in  the  calendar  year  to  each 
purchaser  in  each  country  was  adequate 
to  meet  this  requirement,  because  it 
would  provide  regular  notification  to 
foreign  governments.  In  the  1980  policy, 
EPA  did  not  consider  per-shipment 
submissions  to  be  advantageous  and 
therefore  exercised  its  enforcement 
discretion  and  allowed  one  submission 
per  year  per  purchaser  per  country  for 
the  first  shipment.  However,  EPA  agrees 
with  the  commentor  who  stated  that 
per-shipment  notifications  would 
provide  useful  information. 
Consequently,  EPA  is  changing  its 
policy  to  require  per-shipment 
notifications,  so  that  more  information 
about  shipments  of  unregistered 
pesticides  will  be  available  to 
purchasers  and  other  governments. 

EPA  recognizes  that  per-shipment 
purchaser  acknowledgement  statements 
would  present  a  greater  burden  than  the 
current  system.  EPA  therefore  believes 
that  an  alternative  approach  would 
provide  essential  information  while 
minimizing  the  administrative  and 
paperwork  burden. 

Under  the  alternative  approach,  rather 
than  submitting  per-shipment  purchaser 
acknowledgement  statements,  exporters 
would  be  permitted  to  satisfy  the 
purchaser  acknowledgement  statement 
requirement  as  follows.  The  exporter 
would  submit  to  EPA  a  signed 
purchaser  acknowledgement  statement 
for  the  first  shipment  each  calendar  year 
of  an  unregistered  pesticide  to  a 
particular  purchaser  in  a  particular 
country.  The  exporter  would  attach  to 
that  first  purchaser  acknowledgement 
statement  sent  to  EPA,  a  certification 
signed  by  the  exporter  that  export  did 
not  take  place  until  a  signed 
acknowledgement  statement  was 
received,  and  provide  information 
which  can  be  used  to  identify  any 
research  and  development  products 
(other  than  those  exempt  from  the 
purchaser  acknowledgement  statement 


requirement,  as  described  at  40  CFR 
168.75(b)(2))  referred  to  by  code  names 
in  the  purchaser  acknowledgement 
statement.  In  addition,  the  exporter 
must  include  in  the  signed  certification 
a  statement  certifying  that,  for  that 
calendar  year,  the  exporter  will  submit 
an  annual  summary  using  the 
procedures  detailed  in  this  policy. 

Under  this  alternative  approach,  the 
exporter  would  be  required  to  submit  to 
EPA  an  annual  shipping  summary  at  the 
end  of  the  year,  which  summarizes  the 
dates  and  destinations  of  all  shipments 
of  that  pesticide  to  each  particular 
purchaser  exported  during  the  previous 
calendar  year.  The  annual  summary 
must  include  the  purchaser’s  name  and 
address,  the  date  of  the  purchaser’s 
signature  in  the  purchaser 
acknowledgement  statement  submitted 
to  EPA  during  the  previous  calendar 
year,  the  known  destinations  of  the 
shipment,  and  the  identity  of  the 
product  and  active  ingredient(s).  The 
annual  summary  must  be  submitted  to 
EPA  by  March  1st  of  each  year.  EPA 
does  not  believe  the  annual  summary 
would  be  very  burdensome  because  the 
information  should  be  readily  available 
to  exporters  in  their  records  of 
shipments,  which  they  are  already 
required  to  maintain  under  40  CFR 
169.2. 

EPA  will  send  a  copy  of  the  annual 
shipping  summary  to  the  appropriate 
government  officials  after  it  is  received. 

EPA  considered  requesting  that 
information  on  the  quantity  of 
pesticides  exported  be  included  in  the 
annual  summary.  EPA  believes  that 
while  quantity  information  may  be 
useful  in  providing  more  information 
about  exports,  it  is  not  necessary  to 
implement  section  17(a)(2).  In  addition, 
EPA  has  concluded  that  this 
information  may  be  entitled  to 
protection  as  confidential  business 
information,  as  discussed  in  Unit  UI.C. 
of  this  preamble.  For  these  reasons,  and 
for  the  reasons  discussed  in  Unit  III.B.8 
of  this  preamble  (Information 
Requirements  for  the  Purchaser 
Acknowledgement  Statement),  EPA  has 
decided  not  to  require  it. 

In  summary,  the  section  17(a)(2) 
requirement  for  a  purchaser 
acknowledgement  statement  can  be  met 
by  exporters  complying  with  either  of 
the  following  two  options:  (1)  Submit  a 
purchaser  acknowledgement  statement 
for  each  shipment  of  unregistered 
pesticides;  or  (2)  submit  a  purchaser 
acknowledgement  statement  for  the  first 
shipment  each  year  of  a  particular 
pesticide  to  a  particular  purchaser  for 
each  importing  country,  including  the 
appropriate  certification,  and  submit  a 
report  to  EPA  which  lists  the  dates  and 
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destinations  of  all  shipments  exported 
during  the  previous  calendar  year. 

The  procedures  that  an  exporter  of 
unregistered  pesticides  must  follow  in 
obtaining  and  transmitting  the  foreign 
purchaser  acknowledgement  statements 
are  set  forth  in  40  CFR  168.75. 

e.  Effective  date  for  40  CFR  168.75. 
Under  both  the  per-shipment  option  and 
the  annual  reporting  option  for 
complying  with  section  17(a)(2),  the 
schedule  for  obtaining  and  transmitting 
purchaser  acknowledgement  statements 
is  based  on  the  calendar  year.  However, 
because  this  policy  has  been  published 
several  months  into  a  new  calendar 
year,  exporters  may  have  already  sent 
EPA  purchaser  acknowledgement 
statements  under  the  provisions  of 
EPA’s  1980  Pesticide  Export  Policy.  In 
order  to  facilitate  compliance  with  this 
policy,  the  effective  date  for  the  new 
purchaser  acknowledgement  statement 
requirements  is  June  1, 1993.  Thus,  all 
the  requirements  of  40  CFR  168.75  will 
be  applicable  as  if  June  1  was  the  start 
of  the  1993  calendar  year.  Beginning 
June  1, 1993,  exporters  must  submit 
purchaser  acknowledgement  statements 
on  a  per-shipment  basis,  unless  the 
exporter  complies  with  the  provisions  of 
the  alternative  approach  of  annual 
reporting  procedures  as  provided  in  this 
policy.  Under  the  per-shipment 
approach,  the  exporter  will  have  to 
obtain,  prior  to  each  shipment  of  an 
unregistered  pesticide  product  to  a 
country,  a  signed  purchaser 
acknowledgment  statement,  in 
accordance  with  40  CFR  168.75(c)(2)(i). 
The  exporter  must  submit  the  signed 
purchaser  acknowledgement  statement 
to  EPA  in  accordance  with  the 
requirements  of  this  policy. 

If  the  exporter  chooses  the  annual 
reporting  procedures,  he  or  she  must 
comply  with  all  the  requirements 
specified  in  40  CFR  168.75(c)(2)(ii) 
effective  June  1, 1993.  The  exporter 
must  obtain,  prior  to  the  first  shipment 
occurring  after  June  1, 1993,  of  an 
unregistered  pesticide  product  to  a 
particular  purchaser  in  a  country,  a 
signed  purchaser  acknowledgement 
statement  in  accordance  with  40  CFR 
168.75(c)(2)(ii). 

In  addition  to  the  purchaser 
acknowledgement  statement  for  the  first 
shipment,  the  exporter  must  submit  a 
certification  that  he  or  she  is  choosing 
the  annual  summary  compliance  option. 
The  exporter  must  submit  the  signed 
purchaser  acknowledgement  statement 
and  certification  in  accordance  with  the 
requirements  of  this  policy.  In  March 
1994,  the  exporter  choosing  the  annual 
reporting  option  for  the  June  1, 1993 
through  the  December  31, 1993  period 
must  submit  to  EPA  a  summary  of 


shipments  of  each  pesticide  to  each 
purchaser  sent  during  that  period. 

In  subsequent  years,  the  period  for 
exporters  choosing  the  annual  reporting 
option  will  be  the  calendar  year.  ' 
(Purchaser  acknowledgement  statements 
submitted  to  EPA  dining  the  period 
January  1, 1992  through  May  31, 1993, 
will  be  governed  by  the  policy 
published  in  1980  (45  FR  50274,  July 
28, 1980). 

6.  EPA’s  transmittal  of  purchaser 
acknowledgement  statements.  —  a.  1980 
policy.  The  1980  policy  did  not  discuss 
EPA’s  transmittal  of  purchaser 
acknowledgement  statements.  Under 
that  policy,  EPA  sent  copies  of  the 
purchaser  acknowledgement  statement 
to  the  Department  of  State.  Along  with 
the  purchaser  acknowledgement 
statement,  EPA  sent  a  cover  sheet  which 
identified  the  registration  status  of  the 
pesticide.  (The  status  is  identified  as: 
not  registered;  denied  registration; 
canceled;  or  registration  status 
unknown.)  The  State  Department  then 
transmitted  the  purchaser 
acknowledgement  statement  with  EPA’s 
cover  sheet,  to  the  U.S.  diplomatic  post 
in  the  importing  country,  which  in  turn 
sent  it  to  an  appropriate  government 
official  in  that  country. 

b.  1990  proposal.  EPA  proposed 
sending  purchaser  acknowledgement 
statements  directly  from  EPA  to  officials 
in  importing  countries,  and  if  different, 
the  country  or  countries  of  final 
destination,  if  known. 

c.  Comments.  All  commentors 
supported  the  idea  of  direct  transmittal 
of  purchaser  acknowledgement 
statements  to  foreign  governments, 
citing  improved  timeliness  and 
efficiency. 

d.  Response.  EPA  intends  to 
implement  this  approach  and  has  made 
arrangements  to  do  so.  These  notices 
will,  therefore,  be  transmitted  directly 
by  EPA  to  appropriate  officials  of  the 
country  of  import  and,  where  reported, 
to  the  countries  of  final  destination  or 
intended  use.  EPA  will  also  send  a  copy 
of  the  annual  shipping  summary,  as 
discussed  in  the  response  to  the 
previous  comment,  to  the  appropriate 
officials  after  it  is  received. 

EPA  has  decided  that  the  appropriate 
governmental  official  to  receive  section 
17(a)  notifications  will  be  the  person 
named  as  the  designated  national 
authority  (DNA)  for  pesticide 
notifications  in  the  international  prior 
informed  consent  program  (PIC).  The 
DNA  has  the  responsibility  for  both 
receiving  and  disseminating  information 
associated  with  the  PIC  procedures. 
Countries  may  participate  in  PIC  as 
either  an  importing  country  or  an 
exporting  country.  Exporting  countries 


are  expected  to  participate  in  PIC  for  the 
purposes  of  participating  in  information 
exchange  procedures  and  export  control 
features.  For  countries  which  are  not 
participating  in  PIC,  EPA  will  ascertain 
the  names  of  the  appropriate  persons  to 
receive  the  section  17(a)  notifications. 

7.  Format  of  the  purchaser 
acknowledgement  statement .—a.  1980 
policy.  The  1980  policy  set  forth  a 
recommended  content  for  purchaser 
acknowledgement  statements,  but  did. 
not  recommend  or  require  a  specific 
format. 

b.  1990  proposal.  The  Agency 
solicited  comments  on  whether  the 
purchaser  acknowledgement  statement 
would  be  more  useful  if  a  specific 
format  were  required,  or  if  a  particular 
form  were  provided,  e.g.,  a  form  similar 
to  the  accepted  international  form  for 
notification  under  the  PIC  program. 

c.  Comments.  Nine  commentors 
supported  the  idea  of  a  standardized 
format.  Four  industry  commentors 
expressed  strong  reservations  with  using 
a  form  or  format  that  closely  resembles 
PIC  notification  forms  for  banned  or 
severely  restricted  pesticides.  They 
pointed  out  that  not  all  unregistered 
products  are  banned  or  severely 
restricted  and  that  using  a  form  that 
closely  resembled  the  PIC  notification 
for  banned  or  severely  restricted 
chemicals  would  be  confusing  and 
misleading.  Two  commentors  suggested 
following  a  format  designated  by  FAO/ 
UNEP  as  the  basis  for  a  standardized 
format  for  the  purchaser 
acknowledgement  statement. 

d.  Response.  EPA  believes  that 
standardization  of  purchaser 
acknowledgement  statements  would 
improve  the  consistency  of  submitted 
information  and  the  familiarity  of 
foreign  governments  with  a  given  format 
thus  expediting  review  and  reducing 
misunderstandings.  Purchaser 
acknowledgement  statements  vary 
greatly  in  quality  and  content  Many  do 
not  adequately  identify  the  pesticide 
being  shipped  or  the  country  of  the 
purchaser.  Even  though  this  information 
is  currently  required,  the  lack  of  a 
standardized  format  may  make 
compliance  more  difficult.  EPA  believes 
that  a  specific  format  will  facilitate 
compliance,  improve  information 
transmittal  from  exporters,  and 
strengthen  the  Agency’s  ability  to 
manage  the  information  contained  in 
purchaser  acknowledgement  statements. 

One  of  the  reasons  EPA  is  considering 
a  format  or  form  for  the  purchaser 
acknowledgement  statement  is  to 
improve  the  utility  of  the  information 
provided  by  the  purchaser 
acknowledgement  statements  to  foreign 
governments.  The  Agency  agrees  with 
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those  commentors  who  suggested  that  it 
would  be  misleading  for  the  form  or 
format  to  closely  resemble  another  form 
which  transmits  different  information. 
Any  forms  and/or  format  which  EPA 
may  develop  will  be  reviewed  to  assure 
that  they  cannot  be  mistaken  for  PIC 
notification  forms  dealing  with  banned 
or  severely  restricted  chemicals. 

EPA  is  considering  developing  and 
making  available  purchaser 
acknowledgement  forms  in  different 
languages.  EPA  believes  that 
multilingual  purchaser 
acknowledgement  statements  would 
ensure  that  the  documents  could  be 
understood  by  the  widest  possible 
audience.  If  these  forms  are  developed, 
it  is  EPA’s  intent  that  they  will  be 
published  in  the  Federal  Register  for 
comment.  Until  the  forms  are  available, 
any  format  that  is  clearly 
understandable  and  includes  the 
required  information  is  acceptabl  e.  In 
the  interim,  EPA  plans  to  provide  a 
cover  sheet  in  French,  English  or 
Spanish  (the  official  languages  of  the 
PIC  system)  with  each  purchaser 
acknowledgement  statement  EPA 
transmits  to  importing  governments. 

EPA  believes  that  cover  sheets  in  the 
appropriate  language  will  aid  countries 
in  understanding  and  using  the 
information  in  the  purchaser 
acknowledgement  statement. 

8.  Information  requirements  for  the 
purchaser  acknowledgement  statement. 
—  a.  1980  policy.  In  EPA’s  1980  Policy, 
the  Agency  stated  that  the  purchaser 
acknowledgment  statement  must 
include  the  following  information: 

(1)  The  exporter’s  name  and  address. 

(2)  The  foreign  purchaser’s  name  and 
address. 

(3)  The  name  of  the  product  and  the 
active  ingredient. 

(4)  An  indication  that  the  purchaser 
understands  that  the  product  is  not 
registered  for  use  in  the  United  States 
and  cannot  be  sold  in  the  United  States. 

(5)  The  destination  of  the  export 
shipment  if  different  from  the 
purchaser’s  address. 

(6)  The  foreign  purchaser’s  signature. 

(7)  The  date  of  the  signature. 

b.  1990  proposal.  EPA  proposed  that 
more  information  be  provided  in 
purchaser  acknowledgement  statements. 
Specifically,  EPA  proposed  that  the 
country  or  countries  of  final  destination 
be  identified  in  the  purchaser 
acknowledgement  statement,  so  that 
EPA  could  begin  to  send  these  notices 
directly  to  the  regulatory  officials  in 
these  countries.  In  some  instances,  this 
would  represent  a  broadening  of  the 
requirement  in  the  1980  policy,  which 
only  required  "the  destination’’  of  the 
shipment  to  be  included. 


c.  Comments.  There  were  only  a  few 
comments  specifically  addressing  this 
issue.  One  commentor  supported  the 
proposed  expansion  to  include  the 
country  of  final  destination,  while 
another  commentor  proposed  that  the 

Eurchaser  acknowledgement  statements 
e  expanded  to  include  information 
about  the  quantity  and  frequency  of  the 
shipments.  Commentors  from  both 
industry  and  other  governments  stated 
that  the  country  of  final  destination  will 
often  not  be  known  by  the  exporter  at 
the  time  of  shipment. 

d.  Response.  EPA  considered  other 
information  which  could  be  included  in 
a  purchaser  acknowledgement  statement 
in  order  to  make  the  notifications 
clearer  and  more  useful  to  other 
governments.  EPA  is  requiring,  as  part 
of  this  final  policy,  that  exporters 
provide  the  Chemical  Abstracts  Service 
(CAS)  registry  number  for  each  active 
ingredient  in  a  product,  the 
International  Union  of  Pure  and 
Applied  Chemists  (IUPAC)  chemical 
name  for  each  active  ingredient,  and 
other  known  chemical  or  common 
names  by  which  the  product  is  known. 
The  Agency  believes  this  information  is 
necessary  for  adequate  identification  of 
the  product  and  active  ingredients.  In 
addition,  the  identity  of  the  country  of 
final  destination  should  be  included  in 
the  purchaser  acknowledgement 
statement,  to  the  extent  this  information 
is  known  to,  or  reasonably  ascertainable 
by,  the  exporter. 

On  April  25, 1991,  EPA  issued  a  class 
determination  finding  that  the  identity 
of  the  country  of  final  destination  is  not 
entitled  to  confidential  treatment.  A 
copy  of  the  class  determination  is 
reprinted  in  Unit  ni.C.  of  this  preamble. 

EPA  acknowledges  that  the  country  of 
final  destination  may  not  be  known  by 
the  exporter  at  the  time  of  shipment.  As  , 
with  requirements  regarding 
multilingual  language  on  labels,  this 
requirement  is  contingent  on  the 
exporter  having  actual  knowledge  of  the 
country  of  final  destination,  or  if  it  can 
be  determined  that  the  information  was 
reasonably  ascertainable  to  the  exporter. 

In  response  to  the  comment  received, 
EPA  considered  requiring  information 
about  the  quantity  of  shipments  in 
purchaser  acknowledgement  statements. 
EPA  agrees  that  information  about  the 
quantity  of  unregistered  pesticides 
exported  would  be  useful  to  other 
countries,  to  EPA  and  to  other  agencies, 
and  in  responding  to  inquiries  from 
Congress  and  the  public.  Information 
about  the  quantity  of  pesticides  shipped 
would  give  importing  countries  valuable 
information  for  regulating  pesticide  use 
in  their  countries.  However,  EPA’s 
authority  to  require  quantity 


information  under  FIFRA  section 
17(a)(2)  is  subject  to  question  and 
requiring  this  information  could  create 
difficulties  in  protecting  confidential 
business  information  from  release  as 
required  by  FIFRA.  Therefore,  EPA  will 
not  require  quantity  information  to  be 
included  in  the  purchaser 
acknowledgement  statements. 

9.  Language  requirements  for 
purchaser  acknowledgement 
statements.  —  a.  1980  policy.  The  1980 
policy  did  not  contain  any  language 
requirements  for  the  exporter  to  meet  to 
satisfy  the  purchaser  acknowledgement 
statement  requirement  of  section 
17(a)(2). 

b.  1990  proposal.  EPA  proposed 
requiring  that  purchaser 
acknowledgement  statements  be  written 
in  English,  the  language  of  the 
purchaser’s  country,  and  the  languages 
of  the  country  or  countries  of  final 
destination.  In  the  case  where  more  than 
one  language  is  involved  because  the 
product  is  shipped  to  more  than  one 
destination,  EPA  proposed  that  the 
exporter  must  submit  either  a 
multilingual  statement  to  EPA,  or 
multiple  statements  in  all  required 
languages.  EPA  believed  that  these 
changes  would  assist  the  purchasers  and 
the  importing  governments  in 
understanding  the  contents  and 
significance  of  the  purchaser 
acknowledgement  statements. 

c.  Comments.  EPA  received  many 
comments  on  its  proposal  to  make  the 
purchaser  acknowledgement  statement 
multilingual.  Four  governments  and  the 
OECD  representative  supported  the 
proposal,  although  the  latter  wondered 
now  EPA  would  know  all  of  the 
intended  destinations  and  hence 
required  languages.  One  environmental 
group  and  one  industry  commentor  also 
supported  the  proposal. 

Most  of  the  commentors  from 
industry  objected  to  the  proposal  that 
purch  ser  acknowledgement  statements 
be  multilingual,  and  some  objected  to 
the  minimal  bilingual  proposal  as  well. 
Many  of  the  arguments  were  identical  to 
those  raised  regarding  the  proposal  that 
labeling  be  multilingual.  (See  55  FR 
4971.)  For  example,  it  was  pointed  out 
that  the  country  of  final  destination 
would  not  always  be  known  as  in  the 
case  of  an  active  ingredient  exported  for 
reformulation.  One  commentor  stated 
that  the  burden  of  translating  the 
purchaser  acknowledgement  statements 
might  be  disproportionately  high  on 
small  businesses  who  may  not  have 
multilingual  or  bilingual  staff.  Another 
stated  that  a  foreign  purchaser  may  be 
reluctant  to  sign  a  statement  which 
included  language  which  the  purchaser 
cannot  read.  This  commentor  believed 
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that  the  requirement  of  multilingual  or 
bilingual  purchaser  acknowledgement 
statement  would  in  practice  require 
foreign  purchasers  to  be  adept  in  all  of 
the  languages  on  the  purchaser 
acknowledgement  statement.  Most  of 
the  industry  commentors  did  not  object 
to  the  minimal  proposed  bilingual 
reauirement. 

a.  Response.  EPA  believes  that 
multilingual  purchaser 
acknowledgement  statements  would  be 
very  useful  in  communicating  necessary 
information  as  evidenced  by  the  support 
for  this  proposal  from  foreign 
governments.  However,  the  numerous 
comments  raised  by  industry  indicate 
that  there  are  practical  problems  which 
need  to  be  addressed.  EPA  also 
recognizes  that  requiring  exporters  to 
translate  purchaser  acknowledgement 
statements  into  different  languages 
would  place  a  new  burden  on  industry, 
particularly  small  businesses.  As  noted 
earlier,  EPA  is  considering  developing 
forms  for  exporters  to  use  as  purchaser 
acknowledgement  statements  which  are 
already  in  different  languages.  The 
forms  could  be  developed  in  English, 
French,  and  Spanish,  which  are  the 
official  languages  of  the  PIC  program. 
EPA  believes  that  this  approach  would 
be  more  efficient  than  requiring  each 
exporter  to  develop  its  own  multilingual 
purchaser  acknowledgement  statements. 
Due  to  the  number  of  practical  problems 
to  be  worked  out,  EPA  does  not  have 
such  forms  at  this  time,  and  EPA  is 
considering  publication  of  a  proposal  on 
this  issue  at  a  later  date. 

As  discussed  above  in  Unit  in.B.7.  on 
format  of  the  purchaser 
acknowledgement  statement,  until 
multilingual  purchaser 
acknowledgement  statement  forms  can 
be  developed,  EPA  plans  to  include  a 
cover  sheet  in  the  appropriate  language 
with  each  purchaser  acknowledgement 
statement  the  Agency  transmits.  There 
will  be  no  requirement  for  the  purchaser 
acknowledgement  statement  to  be  in 
multiple  languages  at  this  time. 
However,  if  the  foreign  purchaser  signs 
a  purchaser  acknowledgement  statement 
in  their  own  language,  it  must  be 
accompanied  by  an  English  translation 
when  it  is  submitted  to  EPA  by  the 
exporter. 

C.  Confidentiality 

1.  Information  treated  as 
confidential. —  a.  1980  policy.  EPA’s 
1980  policy  statement  permitted 
exporters  to  claim  all  the  information 
required  in  the  purchaser 
acknowledgement  statement  as  trade 
secrets  or  confidential  business 
information  (CBI).  In  the  past,  and  in 
accordance  with  its  1980  policy 


statement,  EPA  treated  information 
submitted  in  purchaser 
acknowledgement  statements  as 
confidential  within  the  meaning  of  its 
regulations  on  business  confidentiality 
at  40  CFR  part  2,  subpart  B,  when  such 
information  had  been  claimed 
confidential  by  the  exporter. 

b.  January  12, 1990  policy  statement. 

In  the  Federal  Register  Notice  regarding 
the  confidentiality  of  certain 
information  submitted  under  sections  7 
and  17(a)(2)  of  FIFRA,  dated  January  12, 
1990  (55  FR 1261),  EPA  clarified  that 
section  7(d)  of  FIFRA  excludes  the 
names  of  the  pesticides  or  active 
ingredients  used  in  producing 
pesticides  produced,  sold,  or  distributed 
at  an  establishment,  from  protection  as 
confidential  business  information.  In 
addition,  EPA  stated  that  the  names  of 
producers  of  unregistered  pesticides  are 
a  matter  of  public  record  under  FIFRA 
section  4.  The  notice  also  explained  that 
since  unregistered  pesticides  generally 
may  be  manufactured  only  for  the 
export  market,  the  fact  that  a  company 
has  submitted  a  purchaser 
acknowledgement  statement  to  EPA 
under  section  17(a)(2)  for  a  given 
pesticide  could  therefore  be  determined 
from  public  information.  Accordingly, 
the  identity  of  the  producer  of  the 
unregistered  pesticide  product,  and  if 
applicable,  the  name  of  the  active 
ingredient  would  no  longer  be  accorded 
confidential  treatment  by  EPA. 

c.  Comments  and  response.  Several 
commentors  in  response  to  the  January 
12, 1990  notice  stated  that  no 
information  in  a  purchaser 
acknowledgement  statement  should  be 
confidential,  asserting  that  the 
information  was  readily  accessible  to 
interested  parties  either  in  published 
reports  or  upon  reauest. 

d.  1990  proposal.  The  proposed 
policy  on  section  17(a)  clarified  that 
certain  information  contained  in 
purchaser  acknowledgement  statements 
will  not  be  entitled  to  confidential 
treatment.  Specifically,  the  proposed 
policy  clarified  that  the  name  and 
address  of  the  exporter,  and  the  name  of 
the  product  and  the  active  ingredient 
will  not  be  considered  confidential.  In 
addition,  EPA  proposed  to  issue  a  class 
determination  under  40  CFR  2.207 
concerning  the  confidentiality  of 
country  of  final  destination  as  reported 
on  purchaser  acknowledgement 
statements.  EPA  also  requested 
comment  on  whether  a  similar 
determination  should  be  made  for 
information  identifying  the  foreign 
purchaser 

e.  Comments  Several  commentors 
stated  that  disclosure  of  the  country  of 
import  and  tht-  country  of  destination. 


coupled  with  the  non-confidential  name 
of  the  exported  product  would  be  an 
unfair  public  disclosure  of  a  company’s 
marketing  position.  They  stated  that  this 
would  provide  an  unfair  advantage  to 
foreign -based  competitors.  Some 
commentors  explained  in  detail  the 
public  sources  for  this  information. 

They  explained  that  the  cost  of 
obtaining  the  information  from  other 
sources  would  not  be  prohibitively  high 
for  well-financed  exporters.  Exporters 
stated  that  while  public  sources  of  the 
information  existed,  they  were  not  as 
accurate  or  as  detailed  as  the 
information  which  EPA  would  make 
available,  should  the  information  be 
deemed  non-confidential. 

f.  Response.  EPA’s  research  and 
inquiries  suggest  that  destination 
information  is  generally  already  a  matter 
of  public  record.  Some  countries 
publish  lists  identifying  monthly 
pesticide  imports,  including 
information  on  the  name  or  type  of 
pesticide,  the  exporting  company,  and 
the  exporting  country.  Other  countries 
make  this  information  available  on 
request.  Information  on  international 
markets  for  particular  pesticides  is 
widely  available  through  advertising  by 
U.S.  exporters. 

In  addition,  compilations  exist  which 
list  pesticides  and  their  regulatory  status 
throughout  the  world,  such  as  volumes 
published  jointly  by  the  Agricultural 
Requisites  Scheme  for  Asia  and  the 
Pacific  and  the  International 
Cooperation  Center  for  Agricultural 
Research  and  Development.  Private 
publishers  provide  information  on 
pesticide  exports  at  a  substantial  cost. 
Battelle  publishes  “World  Pesticide 
Programs”  reports  which  provide 
detailed  information  on  pesticide  use  in 
foreign  countries.  “Agrow  World  Crop 
Protection  News”  offers  market 
planning  and  development  information 
and  lists  pesticides  registered  in  various 
countries.  The  Port  Import/Export 
Reporting  Service  (PIERS)  database  of 
the  Journal  of  Commerce  provides 
information  on  all  shipments  leaving 
the  United  States.  Information  available 
to  customers  of  PIERS  includes 
commodity  exported  (although  the 
precise  identity  of  the  pesticide  may  not 
be  given),  manufacturer  or  shipper, 
destination  and  estimated  quantity. 

In  addition  to  the  availability  of 
destination  information  in  many  public 
sources,  EPA  believes  that  treating  the 
country  of  destination  as  non- 
confidential  would  have  public  health 
and  environmental  benefits.  EPA 
intends  to  send  copies  of  the  purchaser 
acknowledgement  statements  to  all  the 
countries  of  destination  identified  by 
the  exporters  on  the  statement. 
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Information  that  particular  pesticides 
are  being  shipped  to  their  country 
should  provide  countries  with 
information  useful  in  monitoring  and 
controlling  imported  pesticides. 

One  commentor  stated  that 
information  on  quantities  shipped 
should  not  be  confidential.  The  1980 
policy  did  not  require  information  on 
the  quantity  of  pesticides  exported  to  be 
submitted  as  part  of  the  purchaser 
acknowledgement  statement.  EPA 
considered  requiring  information  on 
quantity  in  the  purchaser 
acknowledgement  statement,  and 
treating  this  information  as  non- 
confidential.  Many  companies  objected 
to  the  disclosure  of  any  information  on 
the  quantity  of  pesticide  exported. 
Several  companies  were  concerned  that 
information  about  quantity  sold  would 
substantially  harm  their  companies’ 
competitive  positions  by  revealing 
information  about  their  market  share. 
These  companies  claim  that  any  public 
data  about  quantity  is  either  estimated 
or  in  obscure  sources  and  not  currently 
available  in  a  form  that  would  provide 
the  significant  advantage  to  competitors 
that  EPA’s  reports  would  provide. 

After  research  and  analysis  of  this 
issue,  EPA  has  concluded  that  while 
quantity  information  may  be  useful  in 
providing  more  information  about 
exports,  it  is  not  necessary  to  implement 
section  17(a)(2). 

EPA  also  requested  comment  on 
whether  a  similar  determination  should 
be  made  for  information  identifying  the 
foreign  purchaser.  The  name  and 
address  of  the  foreign  purchaser  may  be 
entitled  to  confidential  treatment  if  it 
reveals  information  about  the  customer 
list  of  the  pesticide  company.  However, 
if  the  foreign  purchaser  is  merely  a 
distributor  for  the  pesticide  company  in 
the  foreign  country,  then  this 
information  would  not  generally  be 
considered  privileged. 

Several  groups  commented  that  there 
should  be  no  confidential  information 
in  a  purchaser  acknowledgement 
statement.  They  claimed  that  this 
information  may  be  publicly  available 
or  estimated  in  international  trade 
magazines  or  other  services.  EPA 
believes  that  companies  have  a  valid 
interest  in  protecting  information  which 
could  divulge  their  customers  or 
marketing  strategies,  and  thus  not  all 
information  in  a  purchaser 
acknowledgement  statement  should  be 
treated  as  non-confidential.  One 
commentor  stated  that  only  financial 
information  should  be  protected  as 
confidential.  EPA  believes  that  this  is 
too  narrow  an  interpretation,  For 
example,  courts  have  held  that  any 
information  that  could  reveal  market 


share  is  confidential  business 
information. 

Many  commentors  were  concerned 
about  the  release  of  any  information  on 
research  and  development  products. 
Companies  indicated  that 
confidentiality  would  be  essential  for 
such  shipments  to  avoid  revealing 
information  which  could  be  invaluable 
to  competitors.  These  commentors 
stated  that  information  about  RAD 
products  including  the  chemical 
identity  of  the  research  product,  the 
quantity  being  shipped,  the  potential 
use  pattern,  and  the  country  of  final 
destination  should  be  confidential. 
Several  exporters  explained  that  new 
products  are  often  developed 
simultaneously  in  different  countries 
before  the  patent  status  of  new  research 
materials  has  been  settled.  Most 
countries,  unlike  the  United  States,  have 
a  first-to-file  patent  law,  not  a  first-event 
law.  This  means  that  the  identity  of  an 
unpatented  research  compound  could 
be  patented  without  proving  that  the 
filer  discovered  the  compound  first. 
Therefore,  premature  release  of  RAD 
information  could  jeopardize  the  U.S. 
producer’s  patent  rights  to  a  new 
product.  Companies  also  commented 
that  public  disclosure  would  allow 
competitors  to  learn  about  the  new  areas 
of  chemistry  being  explored  by  the 
exporter.  Competitors  could  explore 
these  new  areas  and  compromise  the 
exporter’s  competitive  advantage  in 
research. 

Other  commentors  stated  that  RAD 
information  relevant  to  public  health 
and  the  environment  should  not  be 
withheld  from  the  public  in  the  country 
of  import  or  the  public  in  the  United 
States. 

2.  Confidentiality  of  R&D  information. 
EPA  believes  that  companies’  concerns 
that  the  premature  release  of 
information  about  research  and 
development  products  may  lead  to  a 
potential  loss  of  patent  rights  are  valid 
concerns.  Therefore,  EPA  has  concluded 
that  information  about  research  and 
development  products  is  generally 
entitled  to  confidential  treatment. 

3.  Class  determination.  Based  on  the 
considerations  discussed  above,  and  in 
accordance  with  its  regulations  at  40 
CFR  2.207,  on  April  25, 1991,  EPA 
issued  a  Class  Determination  (1-91, 
Identity  of  Importing  Country  Under 
FIFRA  section  17(a)(2).),  concluding 
that  information  on  the  identity  of  the 
importing  country,  reported  to  EPA  in 
purchaser  acknowledgement  statements, 
is  not  entitled  to  confidential  treatment 
under  5  U.S.C.  552(b)(4)  of  the  Freedom 
of  Information  Act  or  FIFRA.  The  effect 
of  a  class  determination  is  to  make 
known  the  Agency’s  position  regarding 


the  manner  in  which  information  within 
the  class  will  be  treated  in  accordance 
with  the  provisions  of  EPA’s 
confidentiality  regulations.  Publication 
of  this  class  determination  is  not 
sufficient  grounds  to  release  information 
claimed  confidential  since  both  40  CFR 
2.204(e)(1)  and  40  CFR  2.205(f)(2) 
require  that  before  release  of 
information  claimed  to  be  confidential, 
notice  must  be  given  by  certified  mail  or 
by  other  means  by  which  the  date  of 
receipt  of  the  notice  can  be  verified. 

Any  companies  who  have  previously 
claimed  information  about  the 
destination  of  their  export  shipments  to 
be  confidential,  will  receive  the  notice 
provided  for  in  EPA’s  regulations  before 
the  Agency  releases  this  information. 

(40  CFR  2.204(d)(2)  or  40  CFR  2.205(f). 

Persons  submitting  the  information 
specified  in  the  purchaser 
acknowledgement  statement  may  assert 
a  claim  of  business  confidentiality  by 
marking  the  information  claimed 
confidential  as  “FIFRA  Confidential 
Business  Information.’’  Information  so 
claimed  will  not  be  disclosed,  with  the 
exception  of  disclosure  to  the  foreign 
governments,  except  in  accordance  with 
the  procedures  set  forth  in  40  CFR  part 
2,  7  U.S.C.  136(h),  and  this  policy 
statement.  Notwithstanding  any  claim  of 
confidentiality,  the  purchaser 
acknowledgement  statement  will 
continue  to  be  forwarded  to  the 
appropriate  foreign  government  officials 
in  its  entirety,  as  required  by  section 
17(a)(2). 

In  summary,  the  following 
information  will  generally  not  be 
considered  confidential:  (a)  The  fact  that 
a  producer  makes  a  registered  or 
unregistered  pesticide  product;  (b)  the 
fact  that  an  acknowledgement  statement 
or  other  notice  of  export  has  been  filed 
by  an  exporter;  (c)  the  identity  of  the 
unregistered  exported  product;  and,  if 
applicable,  the  identity  of  the  active 
ingredients  of  the  pesticide;  and  (d)  the 
identity  of  the  importing  country  and 
the  country  or  countries  of  final 
destination,  if  known.  Information 
subject  to  the  following  class 
determination  1-91  will  not  be 
considered  confidential  and  claims  of 
confidentiality  for  this  information  will 
be  denied. 

Class  Determination  1-91 

Identity  of  Importing  Country  Under  FIFRA 
Section  17(A)(2) 

I.  Background 

Section  17(a)(2)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA)  sets 
out  the  conditions  under  which  pesticides 
not  registared  for  use  in  the  United  States 
may  be  exported  to  other  countries.  Under 
that  provision  and  the  Environmental 
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Protection  Agency  (BPA)  statement  of  policy 
governing  its  implementation  (45  FR  50274, 
July  28, 1980),  a  pesticide  which  is  not 
registered  under  section  3  or  sold  under 
section  6(a)(1)  of  FIFRA  may  be  exported  only 
if,  prior  to  export,  (1)  the  foreign  purchaser 
signs  a  statement  acknowledging  it 
understands  that  the  pesticide  is  unregistered 
and  cannot  be  sold  in  the  United  States  and 
(2)  a  copy  of  the  acknowledgement  statement 
has  been  transmitted  to  EPA  for  sending  to 
the  government  of  the  importing  country 
Under  EPA's  policy,  these  requirements 
apply  only  to  the  first  shipment  of  each 
unregistered  pesticide  to  a  particular 
purchaser  in  a  given  country  annually. 

EPA's  1980  policy  statement  permitted 
exporters  to  claim  as  confidential  business 
information  required  to  be  reported  to  EPA 
on  the  foreign  purchaser's  acknowledgement 
statement.  The  information  required  to  be 
reported  is  as  follows: 

(a)  Name  and  address  of  the  exporter, 

(b)  Name  and  address  of  the  foreign 
purchaser; 

(c)  Name  of  the  product  and  the  active 
ingredient  and  an  indication  that  the 
purchaser  understands  that  the  product  is  not 
registered  for  use  in  the  United  States; 

(d)  Destination  of  the  export  shipment  if 
different  than  purchaser's  address; 

(e)  Signature  of  the  foreign  purchaser;  and 

(f)  Date  of  the  foreign  purchaser's 
signature. 

In  the  past,  and  in  accordance  with  that 
policy  statement,  EPA  has  treated  this 
information  as  confidential  when  so  claimed 
by  the  exporter.  However,  EPA  issued 
another  policy  statement  on  January  12, 1990 
(55  FR  1261)  addressing  the  confidential 
status  of  information  reported  to  EPA  under 
section  7  of  FIFRA  which  necessarily  affected 
the  confidentiality  of  certain  information 
reported  under  section  17(a)(2). 

Specifically,  because  section  7  mandates 
that  certain  information  is  not  entitled  to 
confidential  treatment,  the  fact  that  a 
company  has  submitted  a  notice  under 
section  17(a)(2)  for  a  given  pesticide  is 
necessarily  public  as  well.  (The  active 
ingredient  of  that  pesticide  is  also  public 
information). 

This  class  determination  addresses  the 
confidentiality  of  the  identity  of  the 
importing  country  of  the  unregistered 
pesticide  export.  It  does  not  address  the 
status  of  information  about  the  foreign 
purchaser,  information  reported  about 
research  and  development  products,  or 
quantity  of  shipment  information  which  may 
be  recorded  on  the  purchaser 
acknowledgement  statement. 

II.  Findings 

Under  EPA's  regulations  on  business 
confidentiality  at  40  CFR  2.207, 1  have 
authority  to  issue  class  determinations 
concerning  entitlement  of  business 
information  to  confidential  treatment.  In  the 
case  of  the  information  reported  to  EPA 
under  FIFRA  section  17(a)(2)  concerning  the 
identity  of  importing  country  1  have  found: 

(1)  EPA  possesses  numerous  notices  filed 
under  FIFRA  section  17(a)(2)  and  will 
continue  to  receive  such  notices  in  the 
future. 


(2)  The  information  reported  concerning 
importing  country  is  of  the  same  nature  and 
therefore  can  be  treated  similarly  for  the 
purpose  of  this  determination. 

(3)  A  class  determination  will  serve  a 
useful  purpose  by  simplifying  EPA  responses 
to  Freedom  of  information  Act  (FOfA) 
requests  for  information  contained  in  the 
notices,  reducing  the  burden  of  individual 
determinations  and  informing  requesters  and 
affected  businesses  of  EPA's  position  in 
advance. 

EPA  may  withhold  information  from 
disclosure  under  the  FOIA  if  the  information 
foils  within  one  of  the  exemptions  in  the  Act 
One  exemption  is  far  "trade  secrets'*  and 
commercial  or  financial  information  obtained 
from  a  person  and  privileged  or  confidential. 

5  U.S.C.  552(b)(4).  The  matter  to  be  decided 
in  this  class  determination  is  whether  the 
identities  of  importing  countries  reported 
under  FIFRA  section  17(a)(2)  are  entitled  to 
be  withheld  from  disclosure  under  this 
exemption  of  the  FCMA. 

The  information  in  question  is  clearly 
commercial  information  obtained  from  a 
person.  The  issue  is  whether  this  information 
is  trade  secret  or  otherwise  confidential 
within  the  meaning  of  5  U.S.C  552(b)(4)  and 
EPA's  business  confidentiality  regulations  at 
40  CFR  part  2,  Subpart  B. 

Before  EPA  may  conclude  that  information 
is  exempt  from  disclosure  as  trade  secret  or 
confidential  commercial  information,  the 
Agency  must  find  that  the  information  is  in 
fact  maintained  in  confidence  by  the 
business  and  is  not  publicly  available.  If  it  is 
not  maintained  in  confidence  or  is  publicly 
available,  it  is  not  entitled  to  confidential 
treatment  and  EPA  must  disclose  the 
information. 

The  weight  of  evidence  shows  that 
destination  information  on  unregistered 
pesticides  is  publicly  available  for  many  such 
exports.  Far  example,  some  countries  publish 
lists  identifying  monthly  imports  including 
information  on  the  name  or  type  of  pesticide, 
the  exporting  country  and  the  exporting 
company.  Other  countries  make  this 
information  available  on  request. 

Also  widely  available  is  information  on 
international  markets  for  particular 
pesticides.  There  is  widespread  advertising 
by  United  States  exporters  on  billboards  and 
in  stores  in  foreign  countries  for  pesticides 
sold  in  those  countries  but  not  registered  in 
the  United  States.  Similar  advertising 
appears  in  domestic  and  foreign  publications. 

There  also  exist  compilations  listing 
pesticides  and  their  regulatory  status 
throughout  the  world,  such  as  three  volumes 
published  jointly  by  the  Agricultural 
Requisites  Scheme  for  Asia  and  the  Pacific 
and  the  International  Co-operation  Centre  for 
Agricultural  Research  and  Development 
covering  Asia,  the  Pacific,  and  Africa. 

In  addition,  considerable  information  on 
destination  of  pesticide  exports  is  available 
from  private  publishers  at  a  cost  which  is 
high  but  not  prohibitively  so  for  pesticide 
manufacturers.  For  example,  Battelle 
publishes  “World  Pesticide  Programme" 
reports  which  provide  detailed  information 
on  pesticide  use  in  foreign  countries.  "Agrow 
World  Crop  Protection  News"  offers  market 
planning  and  development  information  and 
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lists  pesticides  registered  in  various 
countries. 

Finally,  the  Port  Impart/Export  Reporting 
Service  (PIERS)  database  of  the  Journal  of 
Commerce  provides  information  on  all 

shipments  leaving  the  United  States.  _ 

Information  available  to  customers  of  PIERS 
varies  in  die  level  of  detail  provided,  but  may 
include  commodity  exported,  manufacturer 
or  shipper,  destination  and  quantity. 

Therefore,  it  appears  that  in  many 
instances  destination  information  on 
unregistered  pesticide  exports  is  not 
maintained  in  confidence  and  is  in  foct 
available  to  the  public.  For  those  exports, 
destination  information  is  not  entitled  to 
confidential  treatment  by  EPA.  Since  this 
determination  must  cover  all  notices  received 
under  section  17(a)(2),  however,  it  is 
necessary  to  continue  the  confidentiality 
analysis  to  apply  to  those  exports  for  which 
destination  information  may  in  fact  be  held 
in  confidence. 

Information  that  has  been  kept  in 
confidence  may  be  entitled  to  confidential 
treatment  under  5  U.S.C.  552(b)(4)  if  it  meets 
one  of  the  tests  set  out  in  National  Perks 
Conservation  Association  v.  Morton,  496  F.2d 
765  (D.C  Clr.  1974).  Under  Morton, 
commercial  or  financial  information  may  be 
withheld  from  disclosure  if  revealing  the 
information  would  be  likely  (1)  to  impair  the 
ability  of  the  government  to  obtain  necessary 
information  in  the  future  or  (2)  to  causa 
substantial  barm  to  the  competitive  position 
of  the  submitter  of  the  information. 

The  first  test  is  not  applicable  to  export 
destination  information  because  such 
information  is  required  to  be  submitted  to 
EPA  under  FIFRA  17(a)(2)  and  EPA's  policy 
statement.  Therefore,  the  information  is  not 
voluntarily  submitted  and  EPA's  ability  to 
obtain  it  in  the  future  would  not  be  unpaired 
by  disclosure.  Accordingly,  the  applicable 
Morton  test  is  the  second  one,  whether 
disclosure  of  this  information  would  be 
likely  to  cause  substantial  harm  to  the 
competitive  position  of  the  submitter. 

Country  of  destination  information  other 
than  information  concerning  pesticides  io  the 
research  and  development  stage  is  not  the 
type  of  information  that  would  likely  cause 
substantial  competitive  harm  to  a  submitter 
if  it  were  released.  If  not  coupled  with 
information  about  quantity  shipped,  the 
identity  of  the  country  of  destination  does 
not  reveal  specific  information  about  the 
company's  customer  list  or  market  share 
While  an  argument  can  be  made  that 
releasing  information  concerning  research 
products  could  enable  competitors  to  learn 
new  areas  of  chemistry  being  explored  by  the 
exporter  and  thwart  "first  lo  file”  patent 
laws,  no  similar  argument  can  be  made  for 
pesticides  in  an  established  market 
Therefore,  under  the  second  Morton  lest, 
information  identifying  the  country  of 
destination  of  unregistered  pesticide  exports 
is  not  entitled  io  confidential  treatment 

III.  Conclusion 

For  the  foregoing  reasons.  I  find  that 
information  reported  to  EPA  under  FIFRA 
section  17(a)(2)  on  unregistered  pesticide 
exports  identifying  the  importing  country  ts 
not  entitled  to  confidential  treatment  under 
5  U.S.C  552(b)(4)  or  FIFRA 
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Date  April  25, 1991. 

Craig  B.  Annear 
Associate  General  Counsel 

D.  FIFRA  Section  17(b)  Notification 
Programs 

1.  Background.  —  a.  EPA’s  1975 
notice.  In  1975,  EPA  issued  a  Federal 
Register  notice  interpreting  the  section 
17(b)  international  notification 
requirement  to  apply  to  “information 
having  international  significance.”  (40 
FR  20987,  May  14, 1975).  In  that  notice. 
EPA  indicated  that  notices  to  foreign 
governments  would  be  sent  under  two 
conditions:  (1)  whenever  the  Agency 
registers,  under  the  authority  of  section 
3,  a  pesticide  that  contains  any  new 
active  ingredient  or  entails  a  new  use, 
and  (2)  when  cancellation  or  suspension 
of  a  pesticide  becomes  effective  and  is 
determined  to  be  of  international 
significance.  In  the  latter  instances,  EPA 
indicated  that  such  determinations 
would  be  made  by  applying  general 
guidance  on  a  case-by-case  basis. 

In  the  1975  notice.  EPA  also  indicated 
what  types  of  action  would  be 
considered  to  be  of  international 
significance. 

1.  Actions  resulting  from  a  review  of 
the  pesticide:  actions  resulting  from 
findings  of  risk 

2.  AcUons  resulting  from  decisions  to 
reduce  or  revoke  tolerances  under  the 
FFDCA. 

3.  Actions  involving  issuance  of  a 
new  policy  applicable  to  the  entire 
pesticide  industry. 

4.  Actions  which  may  have 
widespread  environmental,  economic  or 
political  implications. 

b.  Current  practice.  EPA  has  generally 
limited  section  17(b)  notices  to 
cancellations  or  suspensions  undertaken 
for  health  or  environmental  reasons,  and 
for  selected  actions  which  place 
significant  restrictions  on  a  pesticide's 
use,  usually  at  the  conclusion  of  e 
Special  Review.  The  section  17(b) 
notices,  as  currently  designed,  discuss 
in  general  the  health  or  environmental 
concerns  which  prompted  the  action, 
and  offer  to  provide  additional 
information  upon  request.  The  notices 
are  fairly  brief,  about  three  pages  in 
length,  and  are  written  in  terms  easily 
understood  by  people  who  may  not  be 
familiar  with  the  U.S.  pesticide 
regulatory  program  or  laws. 

Under  the  current  system,  EPA’s 
Office  of  Pesticide  Programs  prepares  a 
notice  and  sends  it  to  the  Department  of 
State  for  transmittal  to  other 
governments.  The  State  Department 
transmits  a  cable  to  all  diplomatic  posts, 
directing  embassies  to  inform  the  host 
government  of  the  information  in  the 


cable.  The  embassy  then  contacts  an 
appropriate  government  office  in  the 
host  country  and  informs  the  office  of 
the  information  contained  in  the  cable. 
Each  embassy  may  handle  the 
notification  differently,  depending  upon 
individual  circumstances.  Some  notify 
the  Environment  Ministry,  some  inform 
the  Agricultural  Ministry,  while  others 
may  inform  the  Foreign  Ministry  which 
then  in  turn  is  expected  to  inform  the 
pesticide  regulatory  body.  Some 
embassies  may  simply  provide  a  copy  of 
the  cable,  some  may  set  up  a  meeting  to 
discuss  the  notice,  while  others  may 
prepare  a  formal  diplomatic 
communique  to  transmit  the 
information. 

c.  EPA’s  goals.  EPA  wants  to  ensure 
that  other  governments  have 
information  on  regulatory  actions  taken 
on  the  basis  of  public  health  or 
environmental  concerns  involving  a 
pesticide’s  use.  Such  information  can 
assist  other  governments  in  making 
informed  decisions  on  the  continued 
use  of  pesticides  in  their  own  countries. 
EPA  believes  that  providing  increased 
information  on  pesticide  regulatory 
actions  will  also  help  further  health  and 
environmental  protection  goals 
worldwide.  EPA  also  believes  that 
informing  other  governments  will  assist 
with  efforts  toward  international 
harmonization,  as  information  about 
EPA’s  pesticide  regulatory  activities 
may  prompt  similar  actions  abroad. 

EPA  has  reviewed  the  section  17(b) 
notification  program  to  determine  how 
it  fits  in  with  EPA’s  international  goals. 
EPA  wants  to  inform  foreign  growers  of 
any  U.S.  pesticide  regulatory  action 
which  may  affect  their  ability  to  export 
food  legally  to  the  United  States.  If  the 
United  States  informs  other 
governments  of  the  regulatory  actions 
that  the  United  States  has  taken  with 
respect  to  pesticides,  those  governments 
may  use  that  information  to  inform 
exporting  producers  or  to  regulate  the 
application  of  pesticides  on  crops 
destined  for  export  to  the  United  States. 

EPA  has  determined  that  revisions  to 
its  international  notification  system  are 
warranted.  Revisions  to  the  final  policy 
focus  on  the  following  areas:  The  scope 
of  the  international  section  17(b) 
transmittals;  the  frequency  of  such 
transmittals  and  the  content  of  the 
notifications;  and  the  transmittal 
process  itself.  These  areas  are  discussed 
in  greater  detail  below. 

a.  1990  proposal.  EPA  requested 
comment  on  proposed  revisions  to  its 
policy  on  notification  of  foreign 
governments  of  certain  types  of 
pesticide  regulatory  actions.  FIFRA 
section  17(b)  requires  international 
notifications  whenever  a  registration, 


cancellation,  or  suspension  of  a 
pesticide’s  registration  becomes 
effective,  or  ceases  to  be  effective.  Since 
a  major  objective  of  EPA’s  review  of  its 
section  17(b)  policy  was  to  improve  the 
utility  of  the  notification  process  to 
recipients,  EPA  sent  copies  of  the 
proposal  out  for  comment  to  foreign 
countries  and  international 
organizations. 

EPA  proposed  to  broaden  the  scope  of 
section  17(o)  notifications  to  include  all 
actions  taken  on  the  basis  of  health  or 
environmental  concerns,  to  increase  the 
frequency  and  to  amend  the  transmittal 
process  for  the  notifications. 

1.  Scope  of  section  17(b)  notification 
program.  EPA  proposed  to  expand  the 
scope  of  actions  subject  to  international 
notification  to  include  all  regulatory 
actions  taken  on  the  basis  of  health  and 
environmental  criteria  so  that  countries 
receive  important  information  about 
pesticide  risks.  EPA  also  proposed  that 
countries  should  be  notified  of  all  major 
actions  which  afreet  pesticide  use, 
including  actions  which  eliminate  all 
registrations  for  an  active  ingredient  or 
substantially  change  a  pesticide 
tolerance. 

a.  Types  of  regulatory  decisions.  Every 
year,  EPA  takes  thousands  of  different 
types  of  regulatory  actions  affecting 
pesticide  products.  These  actions 
encompass  routine,  noncontroversial 
decisions,  as  well  as  regulatory  actions 
that  involve  highly  contentious  issues, 
and  those  whicn  address  serious 
concerns  about  public  health  and 
environmental  risks.  EPA  considered  a 
number  of  factors  in  determining  which 
regulatory  actions  should  be  subject  to 
the  notification  requirement,  and  in 
determining  how  the  information 
should  be  transmitted.  Among  the 
factors  to  be  considered  are:  statutory 
requirements;  EPA’s  policy  goals  for 
international  pesticide  efforts; 
consistency  with  international 
activities;  the  value  of  the  information 
to  the  recipient;  and  competing 
demands  on  EPA’s  and  other  agencies' 
resources. 

b.  Legislative  mandate.  A  literal 
reading  of  section  17(b)  (see  Unit  II.B.2 
of  this  preamble)  could  require 
thousands  of  notifications  annually: 
every  time  EPA  amends  a  registration; 
cancels  a  registration  for  failure  to  pay 
maintenance  fees;  or  cancels  a 
registration  at  the  request  of  a  registrant. 
EPA  believes  that  this  requirement 
should  be  interpreted  consistent  with 
the  intent  of  Congress  to  provide 
meaningful  information  to  other 
countries  (S.  Rept.  No.  92-1540,  92nd 
Cong.  2d  Sess.  at  33  (1972)). 

In  the  1975  Notice,  EPA  noted  that  the 
legislative  history  of  sectirn  17(b) 
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indicates  that  notices  should  serve  a 
useful  purpose.  EPA  went  on  to 
conclude  that  it  would  not  serve  a 
useful  purpose  to  transmit  notices  for  all 
of  the  actions  which  could  conceivably 
fall  within  the  scope  of  this 
requirement,  and  in  fact,  that 
notification  of  routine  actions  would 
likely  lessen  the  impact  of  information 
having  international  significance.  This 
interpretation  has  guided  EPA  in  its 
decisions  to  transmit  notices. 

In  the  February  1990  Federal  Register 
notice,  EPA  proposed  that  section  17(b) 
notices  should  encompass  all  actions 
taken  on  the  basis  of  health  or 
environmental  considerations.  EPA  also 
proposed  that  section  17(b)  should 
encompass  all  major  actions  which 
affect  pesticide  use.  This  would  include 
actions  affecting  foreign  growers  who 
wish  to  export  food  to  the  United  States. 

c.  Comments.  All  comment ors  on  this 
issue  supported  expanding  the  scope  of 
actions  subject  to  section  17(b) 
notifications.  Two  commentors 
supported  the  scope  of  actions  for 
section  17(b)  actions  as  proposed, 
including  an  annual  summary  of  the 
actions  that  meet  EPA's  criteria.  Two 
commentors  suggested  sending  notices 
for  all  new  registrations.  Another 
commentor  suggested  sending  notices 
for  all  partial  cancellations  and 
suspensions.  Three  commentors 
supported  sending  notices  on  those 
pesticides  withdrawn  from  the  market 
for  other  than  health  or  environmental 
reasons. 

d.  Response.  EPA  proposed  that 
section  17(b)  notices  should  be  sent  for 
proposed  and  final  suspensions  and 
cancellations  taken  as  a  result  of  the 
pesticide’s  potential  to  cause 
unreasonable  adverse  effects  (FIFRA 
sections  6(b)  and  6(c).)  EPA  believes 
that  information  about  final  actions 
taken  on  the  basis  of  health  and 
environmental  criteria  would  be  the 
most  critical  for  timely  international 
notifications  and  will  continue  to  send 
such  notices  under  section  17(b). 

However,  EPA  will  continue  to  advise 
other  nations  about  major  proposed 
actions  so  that  they  will  be  aware  of 
emerging  health  and  safety  concerns, 
and  will  have  an  opportunity  to 
participate  in  the  regulatory  process. 
These  notices  allow  other  countries  an 
opportunity  to  participate  in  our 
decisions,  and  they  set  an  example  we 
are  encouraging  other  countries  to 
follow.  Moreover,  sending  these  notices 
would  be  consistent  with  the  U  S. 
negotiating  positions  in  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
and  the  North  American  Free  Trade 
Agreement  (NAFTA),  and  such 


notifications  would  be  required  once 
these  agreements  are  adopted. 

Partial  cancellations  or  suspensions 
which  occur  for  administrative  reasons, 

e.g.,  failure  of  the  registrant  to  pay  the 
fee  required  would  not  impart 
particularly  significant  information  to 
the  recipients  of  the  notices.  However, 
because  this  information  may  still  be  of 
interest  to  other  countries,  a  summary  of 
all  pesticide  regulatory  actions  will  be 
sent  annually,  including  the  actions  for 
which  no  section  17(b)  notices  would  be 
prepared  on  a  routine  basis,  as 
described  in  this  section. 

EPA  has  decided  to  expand  the  scope 
of  actions  which  will  trigger  section 
17(b)  notifications,  to  include  a  general 
category  of  other  actions  which  EPA 
determines  to  be  of  international 
significance.  This  addition  is  designed 
to  provide  the  Agency  with  the 
flexibility  to  report  on  any  regulatory 
actions  which  may  not  clearly  fit  into 
other  categories  on  the  list  of  actions 
triggering  a  section  17(b)  notice,  as 
listed  below. 

(1)  Final  suspensions/ cancellations  as 
a  result  of  the  potential  to  cause 
unreasonable  adverse  effects  (sections 
6(b)  and  6(c)). 

(2)  Denial  of  a  tolerance  following  a 
formal  finding  that  the  tolerance  does 
not  meet  the  statutory  safety  standard. 

(3)  Denial  of  an  application  to  register 
a  pesticide  product  following  a  formal 
finding  that  the  risks  outweigh  the 
benefits. 

(4)  Voluntary  cancellations  of  a 
registration  where  there  is  evidence  of 
health  or  environmental  concerns 
(section  6(f)). 

(5)  Voluntary  withdrawals  of 
registration  applications,  registrations, 
or  tolerance  petitions,  where  there  is 
evidence  of  health  or  environmental 
problems  prior  to  the  withdrawal. 

(6)  Reregistration  actions-issuance  of  a 
reregistration  eligibility  decision 
document  (section  4(g)(2)). 

(7)  Final  actions  to  establish  a  new 
tolerance  or  exemption  from  a  tolerance, 
to  revoke  a  tolerance  or  exemption,  or 
to  amend  a  tolerance. 

(8)  All  registrations  of  a  new  active 
ingredient  and  (if  different)  the  first 
food  use  registration  of  an  active 
ingredient. 

(.9)  All  other  actions  which  eliminate 
all  or  virtually  all  significant 
registrations  for  an  active  ingredient 
including: 

(i)  Final  cancellations  for  failure  of  a 
registrant  to  meet  conditions  of 


registration. 

(ii)  Voluntary  cancellations. 

(iii)  Cancellations  for  failure  to  pay 
the  fee  required  to  reregister  or  maintain 
registration. 


(iv)  Cancellations  resulting  from  other 
activity  under  FIFRA  section  4. 

(12)  Any  other  pesticide  regulatory 
actions  which  EPA  deems  to  be  of 
international  significance. 

No  section  17(d)  notices  would  be 
prepared  cm  a  routine  basis  lev  the 
following  actions.  However,  these 
actions  will  still  be  included  in  the 
annual  summary  of  pesticide  regulatory 
actions. 

(1)  Registrations  of  new  uses  of  a 
pesticide. 

(2)  Registration  of  new  products  with 
uses  similar  to  existing  registered  uses 
(known  as  “me-too”  registrations). 

(3)  Suspensions  for  failure  to  submit 
data  under  FIFRA  section  3(c)(2)(B)  that 
do  not  result  in  the  elimination  of  all  or 
virtually  all  uses  of  an  active  ingredient. 

(4)  Cancellation/ suspensions  that  do 
not  result  in  elimination  of  the 
registration  of  all  or  virtually  all  uses  of 
the  active  ingredient  or  are  not  taken  for 
health  and  environmental  reasons  (eg., 
voluntary  cancellation  of  a  product  by  a 
company  because  of  insufficient  funds 
or  unwillingness  to  meet  data 
requirements  for  reregistration.) 

(5)  Voluntary  withdrawals  of  petitions 
for  tolerances  within  75  days  after 
receipt  of  a  notification  from  EPA  of 
deficiencies  in  the  data  required  to 
support  the  petition.  (See  EPA’s  notice 
of  policy  concerning  abandoned  and 
incomplete  pesticide  petitions  for 
tolerances  or  food  and  feed  additive 
petitions,  56  FR  43759  (September  4, 
1991). 

2.  Timing  and  frequency  of  section 
17(b)  notifications  As)  1990  Proposal. 
EPA  proposed  that  the  timing  of  section 
17(b)  notices  should  depend  upon  the 
potential  effect  of  the  action  taken. 
Notifications  of  regulatory  actions  based 
on  health  and/or  environmental 
concerns  should  be  transmitted  as  soon 
as  possible  after  such  actions  are  taken. 
The  Agency  also  proposed  to  send  an 
annual  summary  of  pesticide  regulatory 
actions  taken  during  the  year. 

(b)  Comments.  Ten  commentors 
supported  the  option  EPA  proposed-to 
transmit  notices  of  urgent  health  and 
environment  concerns  immediately  and 
to  prepare  an  annual  report 
summarizing  these  notices  and  listing 
less  urgent  actions  taken  during  the 
year.  One  commentor  supported 
maintaining  the  current  system  of 
sending  section  17(h)  notices  as  soon  as 
possible  after  the  action  occurs. 

(c)  Response.  EPA  will  prioritize  the 
section  17(b)  notices  to  ensure  that 
those  dealing  with  significant  health 
and/or  environmental  concerns  are 
transmitted  immediately.  The  Agency 
will  also  prepare  an  annual  summary  of 
all  pesticide  regulatory  actions  and 
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transmit  it  to  countries.  The  annual 
summary  will  list  pesticide  regulatory 
actions  published  in  the  Federal 
Register  during  the  year. 

3.  Transmittal  of  section  17(b)  notices. 
—  (a)  Current  practice.  EPA  transmits 
both  section  17(a)  and  section  17(b) 
notices  through  the  State  Department. 
The  section  17(a)  notices  are  sent  by  the 
State  Department  to  the  appropriate 
embassy  for  the  country  of  import.  The 
State  Department  also  sends  copies  of 
section  17(b)  notices  to  all  embassies  for 
delivery  to  contacts  within  each 
country.  FIFRA  section  17(b)  provides 
that  EPA  shall  transmit  section  17(b) 
notifications  through  the  State 
Department. 

The  current  practice  of  transmittal  has 
proved  to  be  a  timeconsuming  and 
somewhat  inefficient  process.  The  State 
Department  orders  all  the  cables  it 
transmits  in  terms  of  priority. 
Information  about  domestic  regulatory 
actions  is  usually  of  a  lower  priority 
than  diplomatic  activities.  Further, 
embassies  may  lack  sufficient  staff  to 
forward  the  notices  quickly  to  the 
appropriate  government  officials  in  the 
receiving  countries.  The  current  process 
often  delays  receipt  by  foreign 
governments  of  information  about  U.S. 
pesticide  actions. 

(b)  1990  proposal.  The  Agency 
proposed  to  transmit  section  17(b) 
notices  directly  to  the  appropriate 
officials  in  other  governments,  with 
copies  of  the  notices  provided  to  the 
State  Department  to  keep  them  informed 
about  the  communication. 

(c)  Comments.  All  commentors  except 
one  supported  the  direct  transmittal  of 
section  17(b)  notices.  The  commentor 
who  opposed  EPA’s  direct  transmittal  of 
the  notices  stated  that  since  the  statute 
requires  EPA  to  go  through  the  State 
Department  in  transmitting  notices,  they 
could  not  condone  EPA’s  proposal  to  act 
on  discretionary  authority  and  not 
follow  the  explicit  statutory  provision. 

(d)  Response.  EPA  will  continue  to 
send  section  17(b)  notices  to  the  State 
Department  for  transmittal  to  embassies. 
In  addition,  EPA  will  send  advance 
notices  of  actions  covered  by  section 
17(b)  requirements  directly  to  the 
appropriate  officials  in  other 
governments.  EPA  will  also  prepare  an 
annual  summary  of  actions  covered  by 
section  17(b).  EPA  will  send  the  annual 
summary  of  actions  directly  to 
appropriate  officials  in  other 
governments  and  simultaneously  to  the 
State  Department. 

4.  Content  and  format  of  the  section 
17(b)  notices.  The  section  17(b)  notices 
currently  contain  a  summary  of  the 
action  taken,  an  explanation  of  the 
health  or  environmental  reasons 


prompting  the  action,  and  the  legislative 
and  regulatory  background  for  the 
action.  The  notices  state  that  additional 
information  is  available  upon  request, 
usually  in  the  form  of  a  technical 
support  document  or  fact  sheet.  There  is 
no  current  standardized  format  for 
section  17(b)  notices. 

a.  1990  proposal.  In  the  proposed 
policy  statement,  EPA  proposed 
expanding  the  content  of  the  section 
17(b)  notifications  and  solicited 
comment  on  the  kinds  of  information 
which  should  be  included  in  the  notices 
and  the  appropriate  format,  particularly 
for  the  annual  summary  that  will 
include  listings  of  all  actions  taken 
during  a  calendar  year.  EPA  stated  that 
it  intends  to  comply  with 
recommendations  for  formats  made  by 
international  organizations  when 
revising  the  EPA  notices,  and  requested 
comments  on  this  point. 

b.  Comment.  The  Agency  received 
few  comments  on  this  issue.  Two 
commentors  stated  that  the  information 
in  section  17(b)  notices  should  be  easily 
understood,  not  just  a  copy  of  the 
Federal  Register  notice  describing  the 
action.  In  addition,  the  same 
commentors  agreed  with  EPA’s  proposal 
to  follow  an  internationally  agreed  upon 
format,  when  possible.  Three 
commentors  suggested  including  the 
name,  address,  telephone  and  Facsimile 
(FAX)  number  of  EPA  contacts  with  the 
notice. 

c.  Response.  EPA  agrees  with  all 
comments  on  this  issue.  EPA  believes  it 
would  be  useful  to  expand  the 
information  contained  in  section  17(b) 
notices.  For  example,  in  some  cases 
more  information  about  alternative 
pesticides,  handling,  storage  and 
disposal  could  be  provided.  EPA  has 
decided  to  expand  the  information  it 
includes  in  section  17(b)  notifications  to 
the  extent  it  is  available,  and  consistent 
with  the  need  for  prompt  notification. 
EPA  is  also  considering  providing 
Spanish  and  French  translations  of 
section  17(b)  notices  upon  request. 
(English,  Spanish,  and  French  are  the 
official  languages  FAO/UNEP  will  use 
in  implementing  PIC  notification 
procedures.) 

EPA  plans  to  incorporate,  to  the 
extent  possible,  some  of  the  information 
used  in  the  FAO/UNEP  notification  of 
control  action  form  for  section  17(b) 
notifications.  EPA  will  clearly  indicate 
that  the  notice  is  pursuant  to  section 
17(b)  of  FIFRA,  so  as  not  to  confuse  the 
recipient.  The  FAO/UNEP  form 
includes  the  following  information:  the 
Chemical  Abstract  System  registry 
number  of  each  active  ingredient,  trade 
names  and  the  chemical  nomenclature 
used  by  the  International  Union  of  Pure 


and  Applied  Chemists  (IUPAC),  a 
description  of  the  regulatory  action  to 
ban  or  severely  restrict  the  active 
ingredient  and  a  reference  to  the 
national  document  ordering  such  action, 
a  description  of  reasons  for  the  action 
relevant  to  protection  of  health  and  the 
environment,  and  a  discussion  of 
known  alternatives. 

EPA  will  also  notify  the  FAO/UNEP 
Secretariat,  using  notification  of  control 
action  forms,  of  all  final  actions  which 
meet  the  internationally-agreed  upon 
definitions  of  “banned  or  severely 
restricted  for  health  or  environmental 
reasons.’’  This  will  place  all  relevant 
information  into  an  international  data 
base  and  information  exchange 
procedure. 

E.  Section  17(d)  Activities 

1.  Prior  Informed  Consent  System.  In 
1989,  FAO  and  UNEP  jointly  adopted 
procedures  to  augment  their  existing 
guidelines  for  notification  and 
information  exchange  among  countries. 
The  procedures  are  known  as  Prior 
Informed  Consent  (PIC)  for  trade  in 
pesticides  and  industrial  chemicals 
which  have  been  banned  or  severely 
restricted  (57  FR  58390,  December  9, 
1992).  FAO  will  manage  the  program  for 
pesticides,  while  UNEP  will  manage  the 
program  for  industrial  chemicals.  The 
information  exchange  system,  of  which 
PIC  is  a  part,  also  includes  procedures 
for  information  exchange  on  regulatory 
actions  which  do  not  fall  within  the 
definitions  of  banned  or  severely 
restricted. 

The  primary  objective  of  the  PIC 
procedure  is  to  establish  a  system  in 
which  participating  importing  countries 
will  get  information  concerning 
chemicals  whose  use  is  banned  or 
severely  restricted  in  other  countries; 
decide  whether  to  allow,  restrict,  or  stop 
the  future  imports  of  such  chemicals; 
and  notify  other  countries  on  a  formal 
basis  of  their  decision  concerning 
importation  and  use.  The  fundamental 
principle  of  the  PIC  system  is  that 
international  shipment  of  a  chemical 
that  is  banned  or  severely  restricted  in 
order  to  protect  human  health  or  the 
environment  should  not  proceed 
without  the  agreement  or  contrary  to  the 
decision  of  the  designated  national 
authority  in  the  importing  country. 

The  PIC  procedures  require  that 
countries  banning  or  severely  restricting 
a  pesticide  or  industrial  chemical  for 
health  or  environmental  reasons 
(including  voluntary  withdrawals  a:.d 
refusal  to  grant  first  registration  when 
these  actions  are  taken  for  health  or 
environmental  reasons)  notify  the  FAO/ 
UNEP  joint  program. 
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All  participating  countries  will 
receive  information  on  the  health  or 
environmental  reasons  why  bans  or 
severe  restrictions  have  been  placed  on 
the  use  of  chemicals  or  pesticides.  Upon 
request,  they  may  also  receive  further 
information  and/or  technical  assistance 
that  may  be  helpful  as  they  make  a 
decision  regarding  continued  use  in 
their  countries.  Participating  importing 
countries  then  notify  FAO/UNEP  of 
their  decisions  on  whether  the  import  of 
a  PIC  chemical  will  be  allowed  in  the 
future,  and  if  so,  under  what  conditions. 
The  PIC  system  provides  a  mechanism 
for  formal  dissemination  of  the 
decisions  of  importing  countries  to 
exporting  countries.  Exporting  countries 
are  requested  to  share  the  responsibility 
for  controlling  the  export  of  such 
chemicals,  and  to  communicate  the 
decisions  of  participating  importing 
countries  to  their  export  industries. 

The  United  States  is  a  strong 
supporter  of  the  PIC  procedures.  In  the 
February  12, 1990  proposal,  EPA 
requested  comment  on  how  best  to 
facilitate  industry  compliance  with  PIC 
under  FIFRA,  which  as  noted  above, 
provides  limited  authority  for  EPA  to 
prohibit  pesticide  exports  if  section  17 
labeling  and  notification  requirements 
are  met.  EPA  received  two  comments  on 
this  issue.  One  country,  and  one  private 
group  commented  that  self-policing  or 
self-auditing  techniques  would  not  be 
adequate  to  ensure  shipments  do  not 
occur  contrary  to  the  decisions  of 
importing  countries.  One  of  the 
commentors  stated  that  statutory 
obligations,  supported  by  official 
inspections  and  audits  are  necessary  to 
ensure  compliance  with  PIC. 

EPA  agrees  that  FIFRA  should  be 
amended  to  provide  EPA  with  statutory 
authority  to  implement  PIC  fully  with 
respect  to  United  States  pesticide 
exports.  Acknowledging  that  under 
current  FIFRA  authority,  the  Agency  has 
limited  authority  to  prohibit  pesticide 
exports,  EPA  intends  to  implement  the 
PIC  system  as  fully  as  possible, 
consistent  with  U.S.  law. 

On  December  9, 1992,  EPA  published 
a  Federal  Register  notice  announcing 
the  Agency’s  participation  in  the  PIC 
procedures,  and  discussing  EPA’s 
submission  of  two  lists  of  chemicals 
which  are  either  banned  or  severely 
restricted  in  the  United  States.  The 
notice  also  discusses  EPA’s  plan  to  hold 
a  public  forum  to  discuss  U.S. 
involvement — that  of  government, 
industry,  and  the  public — in  the  PIC 
process,  as  well  as  the  Agency’s 
international  notification  programs 
under  FIFRA  and  TSCA.  (57  FR  58390.) 

2.  Consistency  between  section  17(b) 
notifications  and  PIC  implementation. 


Generally,  EPA’s  section  17(b) 
notification  program  covers  a  much 
broader  range  of  regulatory  actions  than 
the  notices  which  countries  will  be 
required  to  submit  under  the  PIC 
procedures.  The  PIC  system  focuses  on 
two  categories  of  regulatory  actions: 
pesticides  and  industrial  chemicals 
which  are  “banned”  or  “severely 
restricted.” 

The  FAO  International  Code  of 
Conduct  on  the  Distribution  and  Use  of 
Pesticides  defines  “banned”  as  “a 
estidde  for  which  all  registered  uses 
ave  been  prohibited  by  final 
governmental  regulatory  action,  or  for 
which  all  requests  for  registration  or 
equivalent  action  for  all  uses  have,  for 
health  or  environmental  reasons,  not 
been  granted.” 

The  Code  of  Conduct  defines 
“severely  restricted”  as  “a  limited  ban- 
a  pesticide  for  which  virtually  all 
registered  uses  have  been  prohibited  by 
final  governmental  regulatory  action  but 
certain  specified  registered  uses  remain 
authorized.” 

Countries  are  not  to  report  on 
proposed  actions.  Only  pesticides  and 
industrial  chemicals  which  have  been 
banned  or  severely  restricted  by  a  final 
government  action,  or  due  to  voluntary 
cancellation  by  industry,  may  be  listed. 
(However,  voluntary  cancellations 
should  only  be  reported  to  FAO/UNEP 
where  there  is  clear  evidence  that  the 
pesticide  is  withdrawn  for  health  and/ 
or  environmental  reasons.) 

EPA  plans  to  review  draft  section 
17(b)  notices  as  they  arise  to  see 
whether  the  actions  described  in  the 
notices  would  also  trigger  notification 
under  the  PIC  system.  EPA  has 
considered  whether  notification  through 
the  PIC  procedures  can  or  should 
substitute  for  direct  notification  to 
foreign  governments  of  section  17(b) 
notices.  EPA  believes  that  allowing  this 
substitution  in  those  cases  where  the 
regulatory  action  described  in  the 
section  17(b)  notice  would  also  trigger  a 
PIC  notice  will  reduce  the  burden  and 
cost  to  EPA  and  avoid  possible 
confusion  to  those  receiving  and 
managing  duplicative  information. 
Therefore,  the  Agency  intends  to  use 
PIC  procedures  to  transmit  notices  to 
countries  participating  in  PIC  who  have 
established  a  designated  national 
authority  on  the  FAO/UNEP  list,  rather 
than  send  duplicative  section  17(b) 
notices. 

For  countries  which  do  not  have  a 
designated  national  authority,  EPA  will 
obtain  information  on  the  appropriate 
person  to  contact  and  transmit  section 
17(b)  notices  as  described  in  this  final 
policy  statement. 


3.  Supporting  environmental 
protection  in  other  countries.  EPA’s 
efforts  to  assist  in  the  protection  of 
public  health  and  the  environment  in 
other  nations  follow  two  tracks.  First, 
EPA  provides  information  through  the 
notification  programs  mandated  by 
FIFRA  section  17.  Secondly,  EPA 
supports  the  development  of  decision¬ 
making  capabilities  and  regulatory 
infrastructures  in  pesticide  importing 
countries.  < 

There  are  many  ongoing  projects 
designed  to  assist  the  development  of 
effective  pesticide  regulatory  systems 
and  to  promote  safer  pesticide  use  in 
developing  countries. 

One  example  is  EPA’s  work  with  the 
U.S.  Agency  for  International 
Development  (AID)  to  develop  a 
comprehensive  pilot  program  to 
improve  pest  and  pesticide  management 
in  Central  America.  The  overall  goals  of 
the  project  are  to  enhance  public  health, 
environmental  protection  and  food 
safety  in  both  the  United  States  and 
Central  American  countries.  The  project 
will  be  coordinated  with  ongoing 
activities  under  the  auspices  of  FAO  to 
establish  an  international  system  of 
information  exchange  and  “prior 
informed  consent”  with  respect  to 
international  trade  in  pesticides  and 
other  efforts  to  strengthen  the  regulatory 
capabilities  of  developing  countries. 

Collaboration  between  EPA  and  AID 
will  focus  on  the  following  three  areas: 

(a)  Strengthening  Regulatory 
Institutions  by  providing  training, 
technical  assistance,  and  information  to 
the  Central  American  national  and 
regional  entities  involved  in  the 
regulation  of  pesticide  importation, 
distribution,  use  and  disposal. 

(b)  Support  for  AID  Food  Export 
Programs  by  providing  information  that 
will  assist  Central  American  countries 
in  meeting  U.S.  pesticide  tolerance 
requirements. 

(c)  Pesticide  management  and  safety 
training,  including  the  development  of 
training  and  technical  assistance 
programs  designed  to  promote  and 
encourage  the  adoption  of  appropriate 
pest  management  practices. 

In  connection  with  the  development 
of  the  pilot  project,  EPA  organized  and 
conducted  a  workshop  with  AID  in  San 
Jose,  Costa  Rica  in  November  1990.  The 
workshop  focused  on  the  U.S.  pesticide 
regulatory  system,  with  the  aim  of 
familiarizing  Central  American 
countries  with  regulatory  requirements 
and  procedures,  particularly  as  they 
apply  to  foods  intended  for  export  to  the 
United  States.  The  Agency  for 
International  Development,  the  U.S. 
Food  and  Drug  Administration,  and  the 
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U.S.  Department  of  Agriculture  all 
participated. 

Another  component  of  the  Central 
American  project  is  the  development  of 
joint  FDA-EPA  laboratory  assessment 
and  enhancement  activities,  which  will 
include  a  survey  of  current  laboratory 
capabilities  in  the  region,  technical 
assistance  and  training  in  analytical 
methods  and  quality  control,  access  to 
pesticide  reference  standards,  and  other 
forms  of  technical  cooperation. 

During  1991,  EPA  officials 
participated  in  interagency  meetings 
with  Mexican  governmental  officials  in 
Mexico  City  and  in  Washington,  DC  to 
exchange  information  on  regulatory 
procedures  as  well  as  specific  chemicals 
of  concern,  to  discuss  plans  for 
upgrading  pesticide  rejpilation  and 
enforcement,  and  to  explore  proposals 
for  reducing  violative  residues  on  food 
imported  into  the  United  States. 

In  1990,  EPA,  at  the  request  of  AID 
and  USDA,  participated  in  a  AID- 
organized  disposal  workshop  for  West 
African  countries  in  Niamey,  Niger.  The 
focus  of  the  workshop  was  mitigation  of 
environmental  problems  resulting  from 
storage  and  disposal  of  pesticides.  In 
1990,  EPA  provided  technical  assistance 
in  storage  and  disposal  to  Guinea 
Bissau. 

Other  examples  of  EPA ’s  recent 
international  pesticide  activities 
include:  co-sponsoring  regional 
workshops  with  the  United  Nations’ 
FAO,  on  strengthening  pesticide 
regulation  in  Asia  and  the  Pacific 
Islands,  Latin  America  and  the 
Caribbean;  participation  in  an 
international  meeting  in  Beijing,  China, 
on  international  harmonization  of 
pesticide  tolerance  levels;  and 
numerous  other  international  technical 
meetings.  EPA  continues  to  host 
numerous  international  visitors  to 
provide  training  in  a  variety  of  areas, 
including  regulatory  development,  diata 
evaluation,  decision  methods  and 
procedures  for  pesticide  regulation;  and 
to  provide  expert  staff  participation  in 
international  workshops  and  technical 
assistance  activities. 

EPA  has  also  developed  projects 
jointly  with  the  U.S.  Peace  Corps. 
Through  a  Memorandum  of 
Understanding  (MOU)  signed  with  the 
U.S.  Peace  Corps  in  September  of  1989, 
EPA  has  provided  technical  assistance 
through  the  provision  of  EPA  expert 
trainers  and  training  materials  and 
participation  in  training  needs 
assessments.  EPA  participated  in  an 
assessment  of  pesticide  use  and 
regulation  in  Ecuador  and  Paraguay, 
particularly  with  respect  to  the  Peace 
Corps  volunteer  sites  and  positions.  In 
1990,  EPA  conducted  training  on 


pesticide  safety  for  28  Peace  Corps 
volunteers  in  Ecuador,  and  provided 
bilingual  training  materials  on  pesticide 
application  and  safety,  for  this  and 
future  training. 

4.  Harmonizing  U.S.  and 
international  standards.  EPA  recognizes 
that  protecting  the  global  environment 
and  the  public  health  of  all  peoples 
must  be  a  truly  cooperative 
international  effort.  Through 
participation  in  the  activities  of 
international  organizations,  EPA 
promotes  the  development  of  consistent 
methods  and  standards  to  meet  these 
common  objectives.  Encouraging  the 
development  of  pesticide  standards 
which  promote  effective  environmental  _ 
and  public  health  protection  world¬ 
wide  also  serve  to  minimize 
unnecessary  disruption  of  international 
trade.  While  EPA  recognizes  that 
environmental  regulation  which  is  not 
based  on  sound  science  and  risk 
management  policy  should  not  be  used 
to  enact  unfair  trade  barriers,  EPA  will 
not  relax  science-based  standards  which 
protect  public  health  or  the 
environment  in  order  to  harmonize 
them  with  standards  established 
elsewhere. 

EPA  participates  in  activities  aimed  at 
promoting  harmonization  of  science- 
based  pesticide  regulatory  requirements 
and  resolving  problems  that  may  result 
from  differing  standards  that  may  raise 
allegations  of  unjustified  restrictions  on 
international  trade.  Examples  of  these 
activities  are:  the  provision  of 
information  on  proposed  regulatory 
actions  (e.g.,  cancellations,  suspensions, 
tolerances  or  tolerance  revocations); 
EPA’s  participation  in  the  General 
Agreement  on  Trade  and  Tariffs  (GATT) 
Uruguay  Round  negotiations  on  sanitary 
and  phytosanitary  measures; 
discussions  in  connection  with  the 
negotiation  of  a  North  American  Free 
Trade  Agreement;  the  Rome  Conference 
on  Food  Standards,  Chemicals  in  Food 
and  Trade,  (an  international  meeting 
jointly  sponsored  by  FAO  and  the 
World  Health  Organization  (WHO)  in 
March  1991);  and  in  numerous  FAO 
expert  meetings  and  Government 
Consultations.  In  addition,  EPA  actively 
supports  the  Joint  Meeting  on  Pesticide 
Residues  (JMPR)  and  the  Codex 
Committee  on  Pesticide  Residues 
(CCPR),  providing  resources  and 
temporary  expert  advisors  to  assist  in 
scientific  deliberations.  EPA  also 
participates  in  periodic  meetings  with 
its  counterparts  in  Canada,  the  United 
Kingdom,  and  the  European  Community 
to  discuss  pesticide  regulation  and  food 
safety  issues. 


IV.  Technical  Amendment 

A.  Revising  Section  169.2(h)(3)  to 
Conform  With  the  Requirements  of  this 
Policy 

Section  169.2(h)  contains 
recordkeeping  requirements  for 
exporters  of  pesticides,  devices,  and 
active  ingrements  used  in  producing 
pesticides  intended  solely  for  export  to 
any  foreign  country.  The  second 
sentence  of  paragraph  3  of  section 
169.2(h)  discusses  ffie  requirement  to 
obtain  a  foreign  purchaser 
acknowledgement  statement  pursuant. 
EPA  is  deleting  this  sentence  in  order  to 
make  section  169.2(h)  consistent  with 
this  policy. 

V.  Public  Record 

EPA  has  established  a  public  record 
for  this  final  policy  statement  under 
docket  number  OPP-170003.  Included 
in  the  record  are  two  proposed  policies 
(dockets  number  OPP-1 70000  and 
170001),  as  well  as  copies  of  public 
comments  received  on  the  proposed 
policy  statements.  The  record  is 
available  for  inspection  in  Room  1128, 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia. 

VI.  Other  Regulatory  Requirements 

A.  Executive  Order  12991 

Under  Executive  Order  12291,  EPA 
must  judge  whether  an  action  is  “major” 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  policy  does  not 
constitute  a  major  action  because  it  does 
not  meet  any  of  the  criteria  set  forth  and 
defined  in  section  1(b)  of  the  Order. 
Costs  were  estimated  based  on  existing 
program  experience,  including  the 
number  of  annual  submissions  presently 
made  to  EPA  that  would  be  affected  by 
changes. 

This  policy  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
response  to  those  comments  are 
available  for  public  inspection  in  the 
public  file  at  the  Public  Docket  location 
listed  under  the  Public  Record  section 
cited  above. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  policy  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 
The  recordkeeping  required  would 
easily  be  satisfied  by  the  normal 
invoices  that  are  a  necessary  part  of  all 
overseas  transactions.  The  purchaser 
acknowledgement  statements  required 


* 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18,  1993  /  Rules  and  Regulations  9085 


to  be  signed  could  be  included  with 
sales  contracts  signed  by  the  foreign 
purchaser.  The  cost  of  reporting  to  the 
Agency  as  shown  in  the  information 
collection  burden  statement  is  minimal. 

A  requirement  that  the  purchaser 
acknowledgement  statement  be 
multilingual  was  not  included  in  the 
final  policy  for  a  number  of  reasons, 
including  comments  that  the  cost  to 
small  businesses  could  be  prohibitive. 

C.  Paperwork  Reduction  Act 

This  policy  amends  provisions  of  the 
foreign  purchaser  acknowledgement 
statement  requirement  of  the  export 
policy  for  unregistered  pesticides, 
which  is  currently  cleared  by  the  Office 
of  Management  and  Budget  (OMB) 
under  control  number  2070-0027.  The 
information  collection  requirements 
imposed  by  this  policy  statement  have 
been  submitted  to  OMB  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  A  copy  of  the  information 
collection  request  (ICR)  document  may 
be  obtained  from  the  Information  Policy 
Branch  of  the  Office  of  Policy,  Planning 
and  Evaluation  (OPPE)  of  EPA  at  the 
address  given  below. 

Annual  respondent  burden  for  this 
collection  of  information  is  estimated  to 
average  .92  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
An  estimated  976  responses  annually 
are  anticipated,  for  a  total  annual 
burden  of  895  hours.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223, 

U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  “Attention:  Desk 
Officer  for  EPA.” 

List  of  Subjects  40  CFR  Parts  168  and 
169 

Advertising,  Exports,  Labeling, 
Pesticides  and  pests,  Policy  statements, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  19, 1993. 

William  K.  Reilly, 

Administrator. 

Therefore,  40  CFR  chapter  I,  parts  168 
and  169  are  amended  as  follows: 


PART  168— [AMENDED] 

In  part  168; 

a.  The  authority  citation  for  part  168 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136-136y. 

Subpart  C  [Reserved] 

b.  Subpart  C  is  added  and  reserved. 

3.  Subpart  D  is  added  to  read  as 

follows. 

Subpart  D  —  Export  Policy  and 
Procedures  for  Exporting  Unregistered 
Pesticides 

Sec. 

168.65  Pesticide  export  label  and  labeling 
requirements. 

168.75  Procedures  for  exporting  unregistered 
pesticides —  purchaser 
acknowledgement  statement 
requirement 

168.85  Other  export  requirements. 

S  168.65  Pesticide  export  label  and 
labeling  requirements. 

(a)  General.  This  section  describes 
how  EPA  interprets  and  will  enforce  the 
requirements  of  FIFRA  section  17(a)(1). 
Every  exported  pesticide,  device,  and 
active  ingredient  used  in  producing  a 
pesticide  (see  §  152.3  of  this  chapter  for 
the  definition  of  “active  ingredient”  and 
“pesticide”)  must  bear  a  label  or 
labeling  which  meets  the  requirements 
of  FIFRA  section  17(a)(1).  This 
requirement  applies  to  all  such 
pesticides,  devices,  or  active 
ingredients,  regardless  of  whether  the 
export  is  for  commercial  or  research  use. 
In  the  case  of  unregistered  pesticides, 
including  research  substances  which  are 
being  exported  for  testing,  the  labeling 
requirements  of  this  section  continue  to 
apply  independently  of  whether  the 
exporter  must  submit  a  purchaser 
acknowledgement  statement  under 
FIFRA  section  17(a)(2)  as  described  at  § 
168.75  of  this  chapter.  In  addition, 
information  which  will  satisfy  FIFRA 
section  2(q)(l)(E),  (G),  and  (H)  and 
section  2(q)(2)(A)  and  (D)  must  appear 
in  English  and  in  the  appropriate 
foreign  languages,  on  the  label  or 
labeling  as  described  in  paragraph  (b)(4) 
of  this  section.  The  required  label  and 
labeling  statements  may  be  met  through 
either  immediate  container  labels, 
accompanying  supplemental  labeling  as 
described  in  paragraph  (c)  of  this 
section,  or  a  combination  of  the  two. 

(b)  Specific  requirements.  The  labels 
and  labeling  of  any  exported  pesticides, 
devices,  and  active  ingredients  used  in 
producing  pesticides  must  meet  the 
requirements  regarding  label  and 
labeling  content,  correct  representation, 
and  understandability  as  stated  in  this 
paragraph. 


(1)  Label  contents.  The  term  “label” 
means  the  written,  printed,  or  graphic 
matter  on  or  attached  to  the  immediate 
container  of  the  pesticide,  device,  or 
active  ingredient  used  in  producing  a 
pesticide.  In  the  case  that  the  immediate 
container  is  enclosed  in  an  outer 
container  or  wrapper  through  which  the 
label  cannot  be  read,  the  label  must  also 
be  on  such  outer  container  or  wrapper. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  the  immediate  container  of 
the  pesticide,  device,  or  active 
ingredient  used  in  producing  a  pesticide 
must  bear  a  conspicuous  and  readable 
label  which  includes: 

(i)  EPA  pesticide  producing 
establishment  number.  The  producing 
establishment  registration  number  must 
be  present  but  may  appear  anywhere  on 
the  label  or  immediate  container  in 
accordance  with  the  establishment 
registration  labeling  requirements  set 
forth  in  §  156.10(f)  of  this  chapter. 

(ii)  Warning  or  caution  statements. 
Warning  or  caution  statements  must 
appear  on  the  label  and  must  be 
adequate  for  the  protection  of  persons 
handling  the  pesticide,  device,  or  active 
ingredients  including  warnings 
regarding  general  toxicological  hazards 
and  environmental,  physical,  or 
chemical  hazards.  Warning  and  caution 
statements  must  appear  in  English  and 
in  the  appropriate  foreign  languages,  as 
described  in  paragraph  (b)(4)  of  this 
section.  Where  the  U.S.  warning  or 
caution  statement,  as  translated,  is 
obviously  inappropriate  to  protect 
residents  of  the  importing  country,  (for 
example,  where  a  statement  calls  for  a 
gas  mask  meeting  the  specification  of 
the  U.S.  Bureau  of  Mines)  an  equivalent 
caution  must  be  substituted. 

(iii)  The  statement  “Not  Registered  for 
Use  in  the  United  States  of  America." 
The  labels  of  all  pesticides,  devices,  and 
active  ingredients  which  are  not 
registered  for  use  in  the  United  States 
under  FIFRA  section  3  must 
prominently  display  the  following 
statement:  “Not  Registered  for  Use  in 
the  United  States  of  America.”  The 
statement  must  appear  in  English  and  in 
appropriate  foreign  languages,  as 
described  in  paragraph  (b)(4)  of  this 
section.  It  is  permissible  to  append 
explanatory  text  which  qualifies  the 
statement  by  pointing  out  the  reasons 
for  the  unregistered  status.  Examples  of 
possible  additional  statements  are  “Not 
Registered  for  Use  on...”,  “No  Longer 
Registered  for  Use...”,  or  "Not 
Registered.. .because...”  Such  additions 
must  not  be  misleading  or  misrepresent 
the  registration  status  of  the  pesticide. 
The  statement  “Not  Registered  For  Use 
in  the  United  States  of  America”  must 
also  be  present. 
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(A)  A  pesticide  is  considered 
registered  for  the  purposes  of  the  section 
17(a)(1)  requirement  only  whan: 

(!)  A  label  and  labeling  approved 
under  a  current  FIFRA  section  3 
registration  for  the  product  is  either 
attached  to  the  immediate  product 
container  or  accompanies  me  product  at 
all  times  as  supplemental  labeling  as 
provided  in  paragraph  (c)  of  this 
section. 

(2)  The  formula  of  the  exported 
product  is  the  same  as  the  formula  of 
the  U.S.  registered  product  (within 
certified  limits).  In  addition,  a  change  in 
the  color  or  fragrance  of  the  export 
product  will  not  affect  the  product’s 
registration  status,  as  long  as  the 
following  conditions  are  met: 

(i)  The  change  in  color  must  result 
only  from  the  addition  of  a  dye  included 
on  the  list  of  the  chemicals  exempted 
from  the  requirement  of  a  tolerance  at  § 
180.1001,  and  the  dye  must  not  be  a  List 
1  inert  (List  1  inerts  are  those  inerts 
which  the  Agency  has  identified  as 
presenting  toxicological  concerns.  The 
classification  of  inerts  is  explained  in 
EPA's  Policy  Statement  on  Inert 
Ingredients  in  Pesticide  Products,  which 
can  be  obtained  from  the  Office  of 
Pesticide  Programs  public  docket.  Room 
1128,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington.  Virginia 
22202. 

(//)  The  change  in  fragrance  must 
result  only  from  the  addition  of  a 
chemical  included  on  the  list  of 
chemicals  exempted  from  the 
requirement  of  a  tolerance  (§  180.1001) 
and  the  chemical  musLnot  be  a  List  1 
inert 

(if/)  The  change  in  fragrance  must  not 
result  in  a  pesticide  product  containing 
a  food  or  food-like  fragrance.  (See  “Food 
Fragrances  in  Pesticide  Formulations,” 
EPA’s  Office  of  Pesticide  Programs 
Policy  and  Criteria  Notice  number 
2155.1,  November  20. 1975  which  can 
be  obtained  from  the  Office  of  Pesticide 
Programs  public  docket,  Room  1128, 
Crystal  Mall  2, 1921  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202.). 

(jv)  Any  differences  in  color  or 
fragrance  of  the  export  product  in 
accordance  with  this  section  must  be 
reflected  in  records  which  show  the 
complete  formula  of  the  export  product 
in  accordance  with  the  requirements  of 
§  169.2  and  this  policy. 

(3)  No  statements  which  appear  on 
any  of  the  product  labels  or  labeling  add 
new  uses  or  claims  or  in  any  way 
contradict  the  approved  FIFRA  section 
3  labeling.  However,  certain  minor 
changes  may  be  made  to  a  product’s 
labeling  or  packaging  without  affecting 
the  registration  status  of  the  product,  as 
specified  in  §  152.46(b)  of  this  chapter. 


(iv)  The  ingredient  statement  The 
ingredient  statement  must  appear  on  the 
label  in  English  and  in  appropriate 
foreign  languages  (as  described  in 
paragraph  (b)(4)  of  this  section).  If  the 
English  language  description  of  the 
ingredients  is  easily  identifiable  and 
likely  to  be  understood  by  the  ordinary 
individual,  the  foreign  language 
ingredient  statement  need  not  be 
included  on  the  label.  In  the  case  of 
pesticide  products,  devices  and  active 
ingredients  shipped  solely  for  research 
and  development  purposes,  it  is 
permissible  to  use  coded  identification 
of  ingredients  on  the  label  in  order  to 
protect  confidentiality,  in  accordance 
with  the  requirements  of  §§  168.75(c) 
and  168.85(a). 

(v)  Identity  of  parties.  The  name  and 
address  of  the  producer,  registrant  (if 
any),  or  the  person  for  whom  the 
pesticide  was  produced,  must  appear  on 
the  label. 

(vi)  Weight  or  measure.  The  net 
weight  must  appear  on  the  label  in 
either  English  or  metric  units. 

(vii)  Additional  warning  for  highly 
toxic  pesticides.  If  the  pesticide,  device 
or  active  ingredient  is  highly  toxic  to 
humans,  the  skull  and  crossbones,  the 
word  “Poison”,  and  a  statement  of 
practical  treatment  must  appear  on  the 
label.  The  word  “Poison”  and  the 
statement  of  practical  treatment  shall  be 
in  English  and  in  the  appropriate 
foreign  languages,  as  described  in 
paragraph  (b)(4)  of  this  section.  The 
skull  and  crossbones  may  be  in  red  or 
black.  For  criteria  on  what  pesticides  are 
highly  toxic,  see  §  156.10(h)  of  this 
chapter. 

(2)  Use  classification  statement.  In 
addition  to  the  label  contents  described 
in  paragraph  (b)(1)  of  this  section,  the 
labeling  must  include  a  use 
classification  statement,  if  a  use 
classification  has  been  assigned  under  a 
FIFRA  section  3  registration.  The  use 
classification  shall  accurately  describe 
the  use  classification  applicable  to  the 
U.S.  registered  use  of  the  pesticide, 
device  or  active  ingredient  (e.g., 
"Restricted  Use  Pesticide”).  Summary 
statements  describing  the  use 
classification,  e.g.,  “For  retail  sale  to 
and  use  only  by  Certified 
Applicators...”,  or  explaining  what  such 
terms  mean  are  not  required,  but  may  be 
included  if  such  statements  do  not 
result  in  false  representation  of  the  U.S. 
regulatory  status  of  the  pesticide.  The 
use  classification  information  may 
appear  on  the  product  label  or  on  the 
labeling  accompanying  the  pesticide 
product  during  shipment. 

(3)  Misrepresentation.  The  labeling 
shall  not  make  false  or  misleading 


representations  or  represent  the  product 
as  an  imitation  of  other  products. 

(4)  Understandability.  The  required 
statements  must  be  expressed  in  such 
terms  as  to  render  them  likely  to  be  read 
and  understood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use.  To  satisfy  this 
section,  certain  information  described  in 
paragraph  (b)(4)(i)  of  this  section,  which 
appears  on  the  labeling  of  all  exported 
pesticide  products,  devices  and  active 
ingredients  must  appear  in  English,  in 
an  acceptable  language  of  the  country  of 
import  as  defined  in  paragraph  (b)(4)(ii) 
of  this  section,  and  in  an  acceptable 
language  of  the  country  of  final 
destination,  if  known  or  reasonably 
ascertainable  by  the  exporter.  When 
there  are  several  official  languages  or 
dialects  in  a  country,  the  language 
which  is  predominately  spoken  or 
written,  or  a  language  in  which  official 
government  business  is  conducted,  will 
be  acceptable. 

(i)  Information  required  to  be 
multilingual.  The  following  labeling 
information  must  be  multilingual: 

(A)  The  warning  and  caution 
statements. 

(B)  Where  required,  the  statement 
“Not  Registered  for  Use  in  the  United 
States  of  America.” 

(C)  The  ingredient  statement. 

(D)  Where  required  in  accordance 
with  paragraph  (b)(l)(vii)  of  this  section, 
the  word  “Poison”  and  the  statement  of 
practical  treatment  in  case  of  poisoning. 

(ii)  Acceptable  languages.  In  all  cases, 
English  must  be  one  of  the  languages 
used  on  the  label  or  labeling.  In 
addition,  either  the  language  which  is 
used  to  conduct  official  government 
business,  or  the  predominantly  spoken 
or  written  language  of  the  country  of 
import  must  appear  on  the  labeling.  In 
each  case  where  a  country  of  final 
destination  is -known,  the  language 
which  is  used  to  conduct  official 
government  business  or  which  is 
predominantly  spoken  in  that  country, 
if  different  from  the  language  of  the 
country  of  import,  shall  also  appear  on 
the  labeling.  In  any  case  where  English 
is  predominantly  spoken  or  written  or  is 
the  language  used  to  conduct  official 
government  business  in  a  country,  no 
other  language  need  be  included  to  meet 
the  multiple  language  requirement  of 
this  paragraph. 

(c)  Supplemental  labeling.  A 
pesticide,  device  or  active  ingredient 
intended  for  export  will  not  be 
considered  in  violation  of  the  labeling 
requirements  of  FIFRA  when  the  label 
and/or  labeling  requirements  stated  in 
paragraph  (b)  of  this  section  are  met  by 
supplemental  labeling.  Supplemental 
labeling  must  be  attached  to  the 
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immediate  product  container  or  the 
shipping  container  of  the  pesticide, 
device  or  active  ingredient  at  all  times 
when  it  is  shipped  or  held  for  shipment 
to  meet  export  label  requirements. 
Supplemental  labeling  must  meet  all  of 
the  label  requirements  in  paragraph  (b) 
of  this  section  which  are  not  met  by  the 
immediate  product  labels. 

Supplemental  labeling  will  satisfy  the 
labeling  requirements  of  FIFRA  only  if 
the  following  conditions  are  met: 

(1)  Applicability.  The  use  of 
supplemental  labeling  applies  to  any 
situation  where  the  labeling 
requirements  specified  in  this  section 
are  not  met  fully  on  the  product  label 
which  is  attached  to  the  immediate 
product  container.  Any  required  label  or 
labeling  statement  not  met  on  the 
immediate  container  may  be  met 
through  supplemental  labeling. 

(2)  Labeling  contents  and  relation  to 
shipment.  If  supplemental  labeling  is 
used  to  meet  any  of  the  labeling 
requirements  of  FlFRA  section  17(a)(1), 
it  must  meet  all  of  the  requirements  in 
paragraph  (b)  of  this  section  which  are 
not  met  by  the  label  on  the  immediate 
product  container.  Thus,  the 
supplemental  labeling,  together  with  the 
immediate  product  container  label  will 
meet  all  of  the  requirements  of 
paragraph  (b)  of  this  section.  Where 
used,  supplemental  labeling  must  be 
attached  to  or  accompany  the  product 
shipping  container  of  the  pesticide, 
device,  or  active  ingredient  used  in 
producing  a  pesticide  at  all  times  when 
shipped  or  held  for  shipment  in  the 
United  States. 

§  168.75  Procedures  for  exporting 
unregistered  pesticides-purchaaer 
acknowledgement  statements. 

This  section  describes  how  EPA 
interprets  and  will  enforce  requirements 
of  FIFRA  section  17(a)(2).  Section 
17(a)(2)  provides  that  any  person 
exporting  a  pesticide  other  than  a 
pesticide  registered  for  use  under  FIFRA 
section  3  or  sold  under  FIFRA  section 
6(a)(1),  shall  obtain  a  statement  signed 
by  the  foreign  purchaser  prior  to  export, 
acknowledging  that  the  purchaser 
understands  that  such  pesticide  is  not 
registered  for  use  in  the  United  States 
and  cannot  be  sold  in  the  United  States. 
Section  17(a)(2)  requires  that  a  copy  of 
the  statement  be  transmitted  to  an 
appropriate  official  of  the  government  of 
the  importing  country. 

(a)  Products  subject  to  the 
requirement.  EPA  will  not  consider  an 
exporter  of  an  unregistered  pesticide  to 
be  in  violation  of  FIFRA  section  17(a)(2) 
if,  prior  to  export  of  the  pesticide,  the 
exporter  submits  to  EPA  a  statement 
signed  by  the  foreign  purchaser  which 


affirms  that  the  purchaser  is  aware  that 
the  pesticide  is  not  registered  for  use  in 
the  United  States  and  cannot  be  sold  for 
use  in  the  United  States.  The  exporter 
must  also  include  with  the  submission 
of  the  purchaser  acknowledgement 
statement  to  EPA,  a  certification  signed 
by  the  exporter  affirming  that  the  export 
did  not  occur  until  the  statement  signed 
by  the  foreign  purchaser  was  obtained 
by  the  exporter.  Except  as  provided  in 
paragraph  (b)  of  this  section,  all 
pesticide  products  produced  for  export 
which  cannot  be  sold  for  use  in  the 
United  States  in  the  form  that  they  are 
produced  for  export,  are  considered  to 
be  unregistered  pesticides.  This 
includes  pesticides  which  are  of  a 
different  formulation,  including 
composition  (except  for  variation  within 
certified  limits),  or  type  of  formulation, 
and  pesticides  which  are  packaged  for 
use  patterns  for  which  they  are  not 
registered,  which  may  be  evidenced  by 
package  type  or  label  use  statements. 
This  also  includes  unregistered 
products  which  are  under  development 
as  pesticidal  products  and  which  are 
being  exported  for  research  testing. 

(b)  Exceptions.  Under  the  specific 
circumstances  discussed  below,  EPA 
will  not  treat  a  registered  product  which 
has  been  modified  slightly  for  export 
purposes,  as  unregistered  for  the 
purposes  of  the  purchaser 
acknowledgement  statement 
requirement.  Any  changes  to  the 
registered  product  for  export  purposes 
must  be  documented  in  accordance  with 
the  record-keeping  requirements  at  § 
169.2  of  this  chapter  and  this  policy. 

(1)  Labeling  on  Immediate  Product. 
EPA  will  not  treat  as  unregistered  for 
the  purposes  of  section  17(a)(2),  a 
registered  pesticide  product  which 
cannot  be  sold  or  distributed  for  use  in 
the  United  States  because  its  immediate 
product  container  does  not  bear  a  label 
approved  under  a  FIFRA  section  3 
registration,  but  which  could  be  sold  or 
distributed  in  the  United  States  with  the 
approved  label  attached  to  the 
immediate  product  container,  provided 
that  the  label  and  labeling  approved 
under  a  current  FIFRA  section  3 
registration  for  the  product  is  either 
attached  to  the  immediate  product 
container  or  accompanies  the  product  at 
all  times  as  supplemental  labeling  as 
provided  in  paragraph  (c)  of  this 
section. 

(2)  Packaging,  (i)  Certain  changes  may 
be  made  to  a  product’s  labeling  or 
packaging  without  affecting  the 
registration  status  of  the  product,  as 
specified  in  §  152.46(b)  of  this  chapter 
and  this  policy.  These  changes  include 
any  changes  in  package  size  and  label 
net  contents,  provided  no  change  in  use 


directions  or  requirement  for  child- 
resistant  packaging  would  be  necessary 
for  the  product  to  be  registered  for  use 
in  the  United  States.  For  example,  if 
child-resistant  packaging  is  required  for 
a  particular  pesticide  product  in  the 
United  States,  and  the  product  will  be 
exported  without  child-resistant 
packaging,  die  product  would  be 
considered  unregistered  and  therefore 
subject  to  all  the  requirements  of  FIFRA 
section  17(a),  as  described  in  $  168.75 
of  this  chapter  including  the 
requirement  for  a  purchaser 
acknowledgement  statement. 

(ii)  If  an  exporter  needed  to  repackage 
a  product  in  a  size  to  meet  a  foreign 
purchaser’s  specifications,  that 
modification  would  not  affect  the 
registration  status  of  the  export  product 
Other  modifications  to  the  label  used  for 
export  purposes  which  will  not  affect 
the  export  product’s  registration  status 
are:  the  use  of  metric  units  for  net 
contents,  dosages,  and  other  numeric 
expressions;  the  use  of  a  different  format 
for  the  label,  provided  that  the 
information  does  not  contradict  the  U.S. 
label;  revision  of  non-mandatory  U.S. 
label  statements,  consistent  with  40  CFR 
part  156,  including  additions  or  changes 
required  by  other  Federal  statutes  or 
regulations;  a  change  of  the  name  or 
address  of  the  registrant,  except  for  a 
change  resulting  from  transfer  of 
ownership,  which  requires  that  a 
registrant  keep  his  name  and  address 
current  with  the  Agency;  and  any 
correction  of  typographical  or  printing 
errors  that  appeared  on  the  U.S. 
labeling.  (See  §  152.46(b)). 

(3)  Labeling  statements.  The  following 
statements  which  appear  on  any  of  the 
product  labels  or  labeling  will  not  affect 
the  status  of  the  product,  provided  that 
they  do  not  contradict  the  approved 
FIFRA  section  3  labeling: 

(i)  It  is  permissible  to  add  explanatory 
language  which  accurately  explains  the 
meaning  of  a  use  classification.  For 
example,  the  statement  “restricted  use 
pesticide’’  may  be  expanded  to  read: 
“Restricted  in  the  United  States  of 
America  to  use  by  certified  applicators” 
or  “Restricted  Use  Pesticide.  In  The 
United  States  this  product  is  restricted 
to  use  by  applicators  determined  by 
each  state  to  be  competent  in  pesticide 
application  and  the  human  health  and 
environmental  consequences  of 
misuse.”  If  the  explanatory  language 
falsely  represents  or  is  misleading 
regarding  the  U.S.  use  classification,  the 
product  will  be  considered  misbranded. 
In  addition,  a  use  classification  can  only 
be  listed  if  one  has  been  assigned 
pursuant  to  the  U.S.  registration. 

(ii)  An  exporter  who  is  also  the 
manufacturer  of  a  U.S.  registered 
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pesticide  may  add  new  uses  to  the  label  list  of  the  chemicals  exempted  from  the 
of  that  product  for  export  purposes,  requirement  of  a  tolerance  at  § 

without  triggering  the  requirements  of  180.1001,  and  the  dye  must  not  be  a  List 
section  17(a)(2),  as  long  as  the  new  uses  1  inert.  (List  1  inerts  are  those  inerts 
are  within  the  same  general  use  patterns  which  the  Agency  has  identified  as 
as  those  for  the  registered  product.  presenting  toxicological  concerns.  The 

(Pesticide  use  patterns  are  listed  in  classification  of  inerts  is  explained  in 

Appendix  A  to  40  CFR  part  158-Data  EPA’s  Policy  Statement  on  Inert 
Requirements  for  Registration:  Use  Ingredients  in  Pesticide  Products.  The 

Pattern  Index.  The  general  pesticide  use  change  in  fragrance  must  result  only 
patterns  are:  terrestrial  fooa  crop  and  from  the  addition  of  a  chemical 
terrestrial  nonfood  crop;  greenhouse  included  on  the  list  of  chemicals 
food  crop  and  greenhouse  nonfood  crop;  exempted  from  the  requirement  of  a 
aquatic  rood  crop  and  aquatic  nonfood  tolerance  (§  180.1001)  and  the  chemical 

crop;  indoor  use;  and  forestry  use.)  must  not  be  a  List  1  inert.  The  change 

Adding  new  uses  to  the  label  which  in  fragrance  must  not  result  in  a 

change  the  use  pattern,  such  as  changes  pesticide  product  containing  a  food  or 

from  non-food  to  food  use,  outdoor  to  food-like  fragrance.  (See  "Food 
indoor  use,  or  terrestrial  to  aquatic  use,  Fragrances  in  Pesticide  Formulations," 
render  the  product  unregistered  and  EPA’s  Office  of  Pesticide  Programs 
subject  to  the  requirements  of  section  17  Policy  and  Criteria  Notice  number 
for  unregistered  products.  If  the  new  use  2155.1,  November  20, 1975.)  Any 
added  to  the  label  is  a  food  or  feed  use,  difference  in  color  or  fragrance  of  the 
a  tolerance  must  already  be  established  export  product  in  accordance  with  this 
for  the  use  of  that  pesticide  in  or  on  that  section  must  be  reflected  in  records 
commodity.  which  show  the  complete  formula  of  the 

(4)  Composition.  EPA  will  not  treat  a  export  product  in  accordance  with  the 
registered  product  as  unregistered  for  requirements  of  §  169.2  and  this  policy, 
the  purposes  of  the  purchaser  15)  Research  and  development 

acknowledgement  statement  products.  An  unregistered  pesticide 

requirement  under  the  following  product  exported  only  for  research  and 

specific  circumstances:  development  purposes  is  subject  to  the 

(i)  The  formula  of  the  exported  notification  requirements  of  this  section, 

product  is  within  certified  limits  of  the  unless  its  use  fits  within  the  criteria 
formula  of  the  U.S.  registered  product.  described  in  this  paragraph. 

(ii)  An  exporter,  who  is  also  the  (i)  An  unregistered  pesticide  product 

manufacturer  of  a  U.S.  registered  exported  solely  for  research  and 

pesticide,  may  decrease  the  percentage  development  purposes  will  not  be 

of  the  active  ingredient(s)  of  that  considered  to  be  in  violation  of  the 

product  by  adding  a  List  4  inert  notification  requirements  if  the  export 

ingredient,  without  causing  the  product  of  the  research  and  development 
to  be  treated  as  "unregistered"  and  product: 

triggering  the  requirement  to  obtain  a  (A)  Would  not  involve  land  uses  of 

purchaser  acknowledgement  statement  more  than  10  acres  (4.05  hectares),  or  be 

as  a  condition  for  export.  In  EPA’s  used  on  or  affect  food  or  feed  crops 

Policy  Statement  on  Inert  Ingredients  in  which  are  intended  for  consumption. 
Pesticide  Products,  EPA  included  inert  (B)  Would  not  involve  aquatic  uses  of 

ingredients  on  List  4-a  list  of  inert  more  than  1  acre  (0.405  hectares),  or  any 

ingredients  posing  minimal  hazard  or  aquatic  uses  which  involve  water  used 
risk-if  the  inert  ingredients  were  for  irrigation,  drinking  or  recreation,  or 

generally  regarded  as  innocuous.  The  be  used  on  or  afreet  plants  or  animals 
provisions  of  this  paragraph  do  not  taken  for  food  or  feed  from  such  waters, 

apply  to  those  pesticide  products  (C)  Would  not  involve  tests  on 

intended  for  public  health  uses  which  animals  intended  for  food  or  feed, 
are  required  or  conditionally  required  to  (ii)  Shipments  to  different  purchasers, 
submit  efficacy  data  pursuant  to  §  to  different  countries  of  final 

258.640  of  this  chapter.  Any  differences  destination,  or  which  occur  more  than 
in  formula  or  composition  caused  by  a  calendar  year  apart  will  be  evaluated 
adding  a  List  4  inert  must  be  reflected  separately.  When  determining  whether 
in  records  which  show  the  complete  total  shipments  exceed  the  criteria 
formula  of  the  export  product  in  described  in  this  paragraph,  EPA  will 

accordance  with  the  requirements  of  §  evaluate  the  total  amount  of  shipments 

169.2  and  this  policy.  by  a  single  exporter  during  a  calendar 

(iii)  A  change  in  tne  color  or  fragrance  year  for  use  in  a  particular  country. 

of  the  export  product  will  not  affect  the  (iii)  An  exporter  bears  the  burden  of 
product’s  registration  status  as  long  as  demonstrating  that  the  product  meets 
the  following  conditions  are  met.  The  these  criteria  before  the  research 
change  in  color  must  result  only  from  product  is  shipped.  This  may  be  met  by 

the  addition  of  a  dye  included  on  the  documenting  before  the  product  is 


shipped  and  maintaining  records  for  the 
time  period  required  by  §  169.2(h)  of 
this  chapter  from  the  date  of  the  last 
shipment  relevant  to  such  records.  The 
records  to  be  maintained  consist  of: 

(A)  The  identity  of  the  purchaser  and 
country  of  intended  use  of  the  research 
product. 

(B)  The  amount  shipped. 

(C)  The  intended  research  use  by  the 
purchaser,  including  the  type  of 
application  site,  rate  of  application,  and 
measures  taken  for  protection  of 
humans  from  direct  or  dietary  exposure. 

(c)  Procedures.  An  exporter  of  an 
unregistered  pesticide  product  must 
submit  a  purchaser  acknowledgement 
statement  to  EPA  containing  the 
information  stated  in  paragraph  (c)(1)  of 
this  section,  and  a  statement  signed  by 
the  exporter  certifying  that  the 
exportation  did  not  occur  until  the 
signed  acknowledgement  statement  had 
been  obtained  from  the  purchaser.  If  the 
foreign  purchaser  signs  a  purchaser 
acknowledgement  statement  in  their 
own  language,  it  must  be  accompanied 
by  an  English  translation  when  it  is 
submitted  to  EPA  by  the  exporter.  These 
statements  shall  be  submitted  in 
accordance  with  one  of  the  two  options 
for  submission  described  in  paragraph 
(c)(2)  of  this  section. 

(1)  Contents  of  the  purchaser 
acknowledgement  statements.  The 
purchaser  acknowledgement  statement 
must  include  the  following  information 
in  a  format  that  is  clearly 
understandable: 

(i)  Name,  address,  and  EPA 
identification  number,  if  applicable,  of 
the  exporter. 

(ii)  Name  and  address  of  the  foreign 
purchaser. 

(iii)  Identity  of  the  product  and  the 
active  ingredient(s),  including: 

(A)  The  Chemical  Abstract  Services 
(CAS)  Registry  number  for  each  active 
ingredient. 

(B)  The  chemical  nomenclature  for 
each  active  ingredient  as  used  by  the 
International  Union  of  Pure  and 
Applied  Chemists  (IUPAC). 

(C)  Other  known  chemical  or  common 
names;  or  if  the  export  involves  a 
research  product,  a  code  name  or 
identification  number  that  can  be  used 
by  EPA  to  identify  the  product  from  the 
exporter’s  records.  If  a  code  name  or 
identification  number  is  used, 
additional  information  must  be  attached 
to  the  certification  statement  submitted 
with  the  purchaser  acknowledgement 
statement  which  will  enable  EPA  to 
identify  the  product.  This  attached 
information  may  be  claimed  as 
confidential,  and  EPA  will  not  forward 
this  information  with  the  purchaser 
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acknowledgement  statement  to  foreign 
governments. 

(iv)  If  known  or  reasonably 
ascertainable,  the  country  or  countries 
of  final  destination  of  the  export 
shipment,  i.e.,  where  the  exported 
pesticide  is  intended  to  be  used,  if 
different  from  the  country  of  the  foreign 
purchaser's  address. 

(v)  A  statement  that  indicates  that  the 
foreign  purchaser  understands  that  the 
product  is  not  registered  for  use  in  the 
United  States  and  cannot  be  sold  in  the 
United  States. 

(vi)  The  signature  of  the  foreign 
purchaser. 

(vii)  The  date  of  the  foreign 
purchaser’s  signature. 

(2)  Reporting  options.  At  the 
discretion  of  the  exporter,  the 
requirements  of  paragraph  (c)(1)  of  this 
section  may  be  met  on  a  per-shipment 
or  annual  basis,  as  stated  in  paragraphs 
(c)(2)(i)  and  (c)(2)(ii)  of  this  section.  If 
the  procedures  in  paragraph  (c)(2)(ii)  of 
this  section  are  not  followed,  EPA  will 
consider  paragraph  (c)(2)(i)  of  this 
section,  requiring  pershipment 
purchaser  acknowledgement  statements, 
to  be  applicable  in  full.  Where 
paragraph  (c)(2)(i)  of  this  section  is 
applicable,  each  shipment  which  does 
not  meet  the  requirements  of  that 
paragraph  will  be  considered  to  be  a 
separate  violation  of  FIFRA. 

(i)  Per-shipment  purchaser 
acknowledgment  statement.  Unless  the 
exporter  chooses  to  follow  the 
procedures  described  in  paragraph 
(c)(2)(ii)  of  this  section  for  the  annual 
reporting  procedures,  the  exporter  must 
obtain  and  submit  to  EPA,  a  signed 
purchaser  acknowledgement  statement 
prior  to  each  shipment  of  an 
unregistered  pesticide  according  to  the 
following  procedures: 

(A)  Prior  to  each  shipment  in  a 
calendar  year  of  an  unregistered 
pesticide  product  to  a  particular 
purchaser  in  a  foreign  country,  the 
exporter  must  provide  the  foreign 
purchaser  with  instructions  about  the 
required  information  on  a  purchaser 
acknowledgement  statement,  and 
inform  the  foreign  purchaser  that  the 
pesticide  product  cannot  be  exported 
from  the  United  States  until  the  exporter 
has  received  from  the  foreign  purchaser 
a  properly  completed,  signed,  and  dated 
acknowledgment  statement. 

(B)  The  exporter  must  obtain,  prior  to 
each  shipment  in  a  calendar  year  of  an 
unregistered  pesticide  product  to  a 
particular  purchaser  in  a  foreign 
country,  a  signed  purchaser 
acknowledgment  statement  which 
contains  the  information  set  forth  in 
paragraph  (c)(1)  of  this  section. 


(C)  The  exporter  must  sign  a 
statement  certifying  that  export  did  not 
take  place  until  a  signed  purchaser 
acknowledgement  statement  was 
received.  The  exporter  must  also  specify 
the  chemical  identify  of  any  research 
product  which  is  referred  to  by  code  in 
the  purchaser  acknowledgement 
statement.  The  information  regarding 
the  specific  identity  of  research 
products,  which  may  be  included  in  the 
statement  or  consist  of  an  attachment  to 
the  certification,  may  be  claimed  as 
confidential. 

(D)  The  exporter  must  submit  the 
signed  acknowledgement  statement 
from  the  foreign  purchaser,  and  the 
accompanying  certification  by  the 
exporter  including  attachments,  to  EPA 
within  7  working  days  of  the  exporter’s 
receipt  of  the  purchaser 
acknowledgement  statement,  or  by  the 
date  of  export,  whichever  occurs  first 
This  information  must  be  transmitted  to 
the  following  address: 

U.S.  Environmental  Protection  Agency, 

Office  of  Pesticide  Programs,  (H-7501C),  401 
M  Street,  SW,  Washington,  DC  20460, 
Attention:  Purchaser  Acknowledgement 
Statement. 

(ii)  Annual  reporting  procedures. 
Unless  the  exporter  chooses  to  follow 
the  per-shipment  reporting  option 
described  in  paragraph  (c)(2)(i)  of  this 
section,  the  exporter  must  follow  the 
procedures  for  annual  summary 
reporting  which  include  the 
requirement  of  a  purchaser 
acknowledgement  statement  for  the  first 
shipment  each  calendar  year  of  an 
unregistered  pesticide  product  to  a 
particular  purchaser,  and  an  annual 
summary  of  shipments  to  that 
purchaser.  The  annual  summary 
reporting  procedures  are  as  follows: 

(A)  Prior  to  the  first  shipment  each 
calendar  year  of  an  unregistered 
pesticide  product  to  a  particular 
purchaser  in  a  foreign  country,  the 
exporter  must  provide  the  foreign 
purchaser  with  instructions  about  the 
required  information  on  a  purchaser 
acknowledgement  statement,  and 
inform  the  foreign  purchaser  that  the 
pesticide  product  cannot  be  exported 
from  the  United  States  until  the  exporter 
has  received  from  the  foreign  purchaser 
a  properly  completed,  signed,  and  dated 
purchaser  acknowledgement  statement. 

,  (B)  The  exporter  must  obtain,  prior  to 

the  first  shipment  each  calendar  year  of 
an  unregistered  pesticide  product  to  a 
particular  purchaser  in  a  foreign 
country,  a  signed  purchaser 
acknowledgement  statement  which 
contains  the  information  set  forth  in 
paragraph  (c)(1)  of  this  section. 

(C)  The  exporter  must  sign  a 
statement  certifying  that  export  did  not 


take  place  until  a  signed  purchaser 
acknowledgement  statement  was 
received,  indicating  that  this  statement 
is  for  the  first  shipment  to  a  particular 
purchaser  in  a  specific  country  for  that 
calendar  year,  and  that  the  exporter  will 
meet  all  the  purchaser 
acknowledgement  statement 
requirements  as  described  in  this 
paragraph  (c)(2)(ii)  of  this  section.  The 
exporter  must  also  specify  the  chemical 
identity  of  any  research  product  which 
is  referred  to  by  code  in  the  purchaser 
acknowledgement  statement.  The 
information  regarding  the  specific 
identity  of  research  products,  which 
may  be  included  in  the  statement  or 
consist  of  an  attachment  to  the 
certification,  may  be  claimed  as 
confidential. 

(D)  The  exporter  must  submit  the 
signed  acknowledgement  statement 
from  the  foreign  purchaser,  and  the 
accompanying  certification  by  the 
exporter  including  attachments,  to  EPA 
within  7  working  days  of  the  exporter’s 
receipt  of  the  purchaser 
acknowledgement  statement,  or  by  the 
date  of  export,  whichever  occurs  first. 
This  information  must  be  transmitted  to 
the  following  address: 

U.S.  Environmental  Protection  Agency, 

Office  of  Pesticide  Programs,  (H-7501C),  401 
M  Street,  SW,  Washington,  DC  20460, 
Attention:  Purchaser  Acknowledgement 
Statement. 

(E)  The  exporter,  who  has  chosen  to 
comply  with  the  requirements  of  this 
paragraph  instead  of  providing  per- 
shipment  purchaser  acknowledgement 
statements  in  accordance  with 
paragraph  (c)(2)(i)  of  this  section,  must 
submit  an  annual  summary  report  to 
EPA.  An  annual  summary  report  is 
required  for  each  unregistered  pesticide 
exported  within  the  preceding  calendar 
year.  The  report  must  be  in  writing, 
signed  by  the  exporter,  and  include  the 
following  information: 

(I)  Name,  address,  and  EPA 
identification  number  if  applicable,  of 
the  exporter. 

(/I  Name  and  address  of  the  foreign 
purchaser,  and  the  date  the  purchaser 
acknowledgement  statement,  submitted 
to  EPA  during  the  previous  calendar 
year,  was  signed  by  the  purchaser. 

(J)  The  identity  of  the  product  and  the 
active  ingredients,  including:  the 
Chemical  Abstract  Services  (CAS) 
registry  number  for  each  active 
ingredient,  the  chemical  nomenclature 
for  each  active  ingredient  used  by  the 
International  Union  of  Pure  and 
Applied  Chemists  (IUPAC),  and  other 
known  chemical  or  common  names,  or 
if  the  export  involves  a  research 
product,  the  code  name  or  identification 
number  that  can  be  used  by  EPA  to 
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identify  the  product  bom  the  exporter’s 
records. 

(4)  The  dates  of  each  shipment  of  the 
pesticide  exported  to  the  foreign 
purchaser  during  that  calendar  year. 

(5)  If  known,  or  reasonably 
ascertainable,  the  country  or  countries 
of  final  destination  of  the  export 
shipments,  i.e.,  where  the  exported 
pesticide  was  intended  to  be  used,  if 
different  from  the  foreign  purchaser’s 
address. 

(F)  The  exporter  shall  submit  the 
annual  summary  no  later  than  March  1st 
of  the  following  calendar  year.  The 
annual  summary  shall  be  sent  to  the 
following  address: 

U.  S.  Environmental  Protection  Agency, 

Office  of  Pesticide  Programs,  H-7501C,  401 
M  Street,  SW.,  Washington,  DC  20460, 
Attention:  Annual  Summary  of  Exports. 

(iii)  Confidentiality r  claims.  Persons 
submitting  the  information  specified  in 
the  purchaser  acknowledgement 
statement  may  assert  a  claim  of  business 
confidentiality  by  marking  the 
information  claimed  confidential  as 
“FIFRA  Confidential  Business 
Information.”  Information  so  claimed 
will  not  be  disclosed,  with  the 
exception  of  disclosure  to  the  foreign 
governments,  except  in  accordance  with 
the  procedures  set  forth  in  40  CFR  part 
2, 7  U.S.C.  136(h),  and  this  policy 
statement.  If  such  claim  is  not  asserted, 
EPA  may  disclose  the  information  to  the 
public  without  providing  further  notice 
prior  to  disclosure  or  an  opportunity  to 
object.  Notwithstanding  any  claim  of 
confidentiality,  the  purchaser 
acknowledgement  statement  will 
continue  to  be  forwarded  to  the 
appropriate  foreign  government  officials 
in  its  entirety,  as  required  by  section 
17(a)(2). 

(3)  Recordkeeping.  Except  as 
specifically  stated,  the  requirement  to 
retain  records  under  part  169  of  this 
chapter  applies  to  all  pesticide 
producers,  regardless  of  whether  a 
particular  product  is  intended  for 
export.  All  records  shall  be  maintained 
in  accordance  with  the  time  period 
required  by  §  169.2(h)  of  this  chapter. 
Producers  must  also  maintain  certain 
records  pertaining  to  pesticide  products 
intended  for  export.  In  addition  to  the 
requirement  that  a  copy  of  the  purchaser 


acknowledgement  statement  be  kept,  as 
stated  at  §  169.2(h)(3)  of  this  chapter, 
the  following  records  must  be 
maintained: 

(i)  Copies  of  the  instructions  provided 
to  foreign  purchasers  in  accordance 
with  paragraphs  (c)(2)(i)(A)  and 
(c)(2)(ii)(A)  of  this  section. 

(ii)  Copies  of  signed  purchaser 
acknowledgement  statements  obtained 
according  to  paragraphs  (c)(2)(i)(B)  and 
(c)(2)(ii)(B)  of  this  section. 

(iii)  Copies  of  the  certification  from 
the  exporter;  and  copies  of  any 
accompanying  information  regarding 
the  identity  of  coded  R&D  products.  - 

(d)  Agency  transmission  of  purchaser 
acknowledgement  statements.  EPA  will 
transmit  a  copy  of  each  purchaser 
acknowledgement  statement  to  the 
appropriate  government  official  in  each 
of  the  intended  destination  countries. 
After  receipt  of  the  Annual  Summary 
the  following  calendar  year,  EPA  will 
also  transmit  a  copy  of  that  document  to 
the  appropriate  government  official  in 
each  of  the  intended  destination 
countries.  In  the  case  that  no  Annual 
Summary  has  been  received  within  30 
days  of  the  date  at  which  such  summary 
is  required  to  be  submitted,  EPA  will 
send  written  notification  to  the 
appropriate  government  official 
indicating  that  no  summary  was 
submitted,  and  may  also  take 
enforcement  action  against  the  exporter. 

$  168.85  Other  export  requirements. 

This  section  describes  other 
requirements  found  in  regulations  that 
apply  to  exporters  of  pesticides,  devices, 
and  active  ingredients  used  in 
producing  a  pesticide. 

(a)  Recordkeeping  and  inspection. 
Exporters  of  pesticides,  devices  and 
active  ingredients  must  keep  records 
and  permit  inspections  of  those  records 
in  accordance  with  part  169  of  this 
chapter.  Exporters  must  keep  records  of 
the  product  labeling  used,  including  the 
EPA  registered  labeling,  any  foreign 
labeling  on  or  attached  to  the  product 
when  shipped,  and,  as  applicable,  any 
supplemental  labeling  used.  Producers 
of  pesticides  for  export  shall  maintain 
these  records  in  a  manner  that  shows 
exactly  which  labels  and  labeling 
accompanied  each  shipment  of  a 


pesticide  product  to  a  foreign  country. 

As  stated  at  §  168.75(c),  when  research 
product  identity  information  appears  on 
the  labeling  in  an  encoded  manner, 
information  translating  the  code  shall  be 
maintained  in  records.  These  records 
shall  be  maintained  for  the  time  period 
required  by  §  169.2(h)  of  this  chapter 
following  the  last  export  of  such 
pesticides.  All  records  required  by  part 
169  of  this  chapter  shall  be  made 
available  for  inspection  and  copying  by 
EPA  or  its  duly  authorized 
representatives. 

(b)  Pesticide  production  establishment 
requirements.  Exporters  of  pesticides, 
devices,  and  active  ingredients  must 
submit  annual  reports  to  EPA  in 
accordance  with  part  167  of  this 
chapter,  concerning  those  products  that 
are  exported.  All  products  required  to 
be  labeled  “Not  Registered  for  Use  in 
the  United  States  of  America”  must  be 
reported  as  unregistered  production 
regardless  of  whether  a  purchaser 
acknowledgement  statement  is  required. 

PART  169  [AMENDED] 

2.  In  part  169 

a.  The  authority  citation  for  part  169 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136f  and  136w. 

b.  Section  169.2  is  amended  by 
revising  paragraph  (h)(3)  and  the  flush 
text  that  immediately  follows  paragraph 
(h)(3)  to  read  as  follows: 

$  1 69.2  Maintenance  of  records. 
***** 

(h)‘  *  * 

(3)  For  any  pesticide  other  than  a 
pesticide  registered  under  section  3  or 
sold  under  section  6(a)(1)  of  the  Act, 
copies  of  a  statement  signed  by  the 
foreign  purchaser  of  the  pesticide 
acknowledging  that  the  purchaser 
understands  that  such  pesticide  is  not 
registered  for  use  in  the  United  States 
and  cannot  be  sold  in  the  United  States 
under  this  Act. 

These  records  shall  be  retained  for  a 
period  of  2  years  after  expiration  of  the 
contract. 

*  *  *  *  * 

[FR  Doc.  93-3703  Filed  2-17-93;  8:45  am) 
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[OPPTS-53162;  FRL-4184-4] 

Premanufacture  Notices;  Monthly 
Status  Report  for  DECEMBER  1992 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxics 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
December  1992. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE- 
G004  at  the  address  below  between  8 
a.m.  and  noon  and  1  p.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  “(OPPTS-53162)”  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  201ET,  Washington,  DC 
20460 (202)  260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460  (202)  260-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)),  will  identify:  (a) 

PMNs  received  during  December;  (b) 
PMNs  received  previously  and  still 
under  review  at  the  end  of  December;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  December;  (d) 
chemical  substances  for  which  EPA  has 
received  a  notice  of  commencement  to 
manufacture  during  December;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
December  1992  PMN  Status  Report  is 
being  published. 


Dated:  February  9, 1993. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Moodily  Status 
Report  for  DECEMBER  1992 

I.  146  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 

PMN  No. 

P  93-0206  P  93-0207  P  93-020*  P  93- 
0209  P  93-0210  P  93-0211  P  93-0212 
P  93-0213  P  93-0214  P  93-0215  P  *3- 
0216  P  93-0217  P  93-0218  P  93-0219 
P  93-0220  P  93-0221  P  93-0222  P  03- 
0223  P  93-0224  P  93-0225  P  93-0226 
P  93-0227  P  93-0228  P  93-0229  P  93- 
0230  P  93-0231  P  93-0232  P  93-0233 
P  93-0234  P  93-0235  P  93-0236  P  93- 
0237  P  93-0238  P  93-0239  P  93-0240 
P  93-0241  P  93-0242  P  93-0243  P  93- 
0244  P  93-0245  P  93-6246  P  93-0247 
P  93-0248  P  93-0249  P  03-0250  P  03- 
0251  P  93-0252  P  93-0253  P  93-0254 
P  93-0255  P  93-0256  P  93-0257  P  93- 
0258  P  93-0259  P  93-0261  P  93-0265 
P  93-0266  P  93-0267  P  93-0288  P  93- 
0269  P  93-0270  P  93-0271  P  93-0272 
P  93-0273  P  93-0274  P  93-0275  P  93- 
0276  P  93-0277  P  93-0278  P  93-027* 
P  93-0280  P  93-0281  P  93-0282  P  93- 
0283  P  93-0284  P  93-0285  P  93-0286 
P  93-0287  P  93-0288  P  93-0289  P  93- 
0290  P  93-0291  P  93-0292  P  93-0293 
P  93-0294  P  93-0295  P  93-0296  P  93- 
0297  P  93-0298  P  93-0299  P  93-0300 
P  *3-0301  P  93-0302  P  93-0303  P  93- 
0304  P  93-0305  P  93-0306  P  93-0307 
P  93-0308  P  93-0309  P  93-0310  P  93- 
0311  P  13-0312  P  93-0313  P  93-0315 
P  93-0317  P  93-0318  P  93-0319  P  93- 
0320  P  93-0321  P  93-0322  P  93-0323 
P  *3-0324  P  93-0325  P  93-0332  P  93- 
0233  P  93-0334  P  93-0335  P  93-0354 
P  93-0355  P  93-0356  P  93-0357  P  93- 
0358  P  93-0359  P  93-0360  P  93-0361 

Y  93-0024  Y  93-0026  Y  93-0027  Y  93- 
0028  Y  93-0029  Y  93-0030  Y  93-0031 

Y  93-0032  Y  93-0033  Y  93-0034  Y  93- 
0035  Y  93-0036  Y  93-0037  Y  93-0038 

Y  93-0039  Y  93-0040  Y  93-0041  Y  93- 
0042  Y  93-0043  Y  93-0044 

II.  264  Premanufacture  notices  re¬ 
ceived  previously  and  still  under 
review  at  the  end  of  the  month: 

PMN  No. 

P  83-0370  P  84-0660  P  84-0704  P  84- 
1145  P  85-0619  P  85-1331  P  66-0066 
P  86-1315  P  86-1489  P  86-1662  P  87- 
0323  P  88-0998  P  88-0999  P  88-1272 
P  88-1460  P  88-1616  P  88-1937  P  88- 
1938  P  88-1980  P  88-1982  P  88-1984 
P  88-1985  P  88-1999  P  88-2000  P  86- 
2001  P  88-2212  P  88-2213  P  88-2228 
P  88-2229  P  88-2230  P  88-2236  P  88- 
2484  P  88-2518  P  88-2529  P  66-2540 
P  89-0321  P  89-0396  P  89-0632  P  89- 
0721  P  89-0769  P  89-0775  P  89-0867 
P  89-0957  P  89-0958  P  89-0959  P  89- 


1038  P  89-1058  P  89-1093  P  90-0009 
P  90-0158  P  90-0211  P  90-0261  P  90- 
0262  P  90-0263  P  90-0372  P  90-0441 
P  90-0550  P  90-0564  P  90-0581  P  90- 
0608  P  90-1280  P  90-1318  P  90-1319 
P  90-1320  P  90-1321  P  90-1322  P  90- 
1358  P  90-1422  P  90-1454  P  90-1527 
P  90-1564  P  90-1592  P  90-1687  P  90- 
1745  P  90-1893  P  91-0043  P  91-0107 
P  91-0108  P  91-0109  P  91-0110  P  91- 
0111  P  91-0112  P  91-0113  P  91-0228 
P  01-0242  P  91-0243  P  91-0244  P  91- 
0245  P  91-0246  P  91-0247  P  91-0248 
P  91-0503  P  91-0548  P  91-0572  P  91- 
0619  P  91-0659  P  91-0689  P  91-0701 
P  91-0818  P  91-0826  P  91-0914  P  91- 
0915  P  91-0939  P  91-0940  P  91-0941 
P  91-1000  P  91-1009  P  91-1010  P  91- 
1013  P  91-1015  P  91-1116  P  91-1117 
P  *1-1118  P  91-1131  P  91-1163  P  91- 
11*0  P  91-1191  P  91-1206  P  91-1210 
P  91-1297  P  91-1298  P  91-1299  P  91- 
1324  P  91-1367  P  91-1368  P  91-1369 
P  91-1386  P  91-1394  P  91-1409  P  92- 
0003  P  92-0031  P  92-0032  P  92-0033 
P  92-0044  P  92-0048  P  92-0129  P  92- 
0168  P  92-0217  P  92-0244  P  92-0245 
P  92-0246  P  92-0247  P  92-0248  P  92- 
0249  P  92-0250  P  92-0251  P  92-0314 
P  92-0396  P  92-0412  .  P  92-0471  P  92- 
0477  P  92-0478  P  92-0545  P  92-0546 
P  92-0547  P  82-0548  P  92-0549  P  92- 
0550  P  92-0551  P  92-0552  P  92-0595 
P  92-0599  P  92-0606  P  92-0624  P  92- 
0625  P  92-0649  P  92-0652  P  92-0660 
P  92-0688  P  92-0714  P  92-0776  P  92- 
0777  P  92-0787  P  92-0804  P  92-0813 
P  92-0918  P  92-0919  P  92-0998  P  92- 
0999  P  92-1003  P  92-1009  P  92-1029 
P  92-1048  P  92-1055  P  92-1079  P  92- 
1066  P  92-1116  P  92-1117  P  92-1118 
P  92-1119  P  92-1125  P  92-1136  P  92- 
1222  P  92-1255  P  92-1294  P  92-1295 
P  92-1296  P  92-1298  P  92-1307  P  92- 
1308  P  92-1313  P  92-1316  P  92-1324 
P  92-1337  P  92-1345  P  92-1352  P  92- 
1357  P  92-1364  P  92-1369  P  92-1394 
P  92-1447  P  92-1449  P  92-1454  P  92- 
1455  P  92-1485  P  92-1488  P  92-1489 
P  92-1503  P  92-1504  P  92-1505  P  92- 
1506  P  93-0002  P  93-0014  P  93-0015 
P  93-0017  P  93-0036  P  93-0037  P  93- 
0038  P  93-0040  P  93-0050  P  93-0066 
P  93-0067  P  93-0068  P  93-0083  P  93- 
0094  P  93-0096  P  93-0097  P  93-0122 
P  93-0123  P  93-0124  P  93-0126  P  93- 
0136  P  93-0153  P  93-0161  P  93-0165 
P  93-0168  P  93-0173  P  93-0174  P  93- 
0175  P  93-0177  P  93-0184  P  93-0185 
P  93-0186  P  93-0187  P  93-0188  P  93- 
0189  P  93-0190  P  93-0191  P  93-0193 
P  93-0200  P  93-0201  P  93-0202  P  93- 
0204  P  93-0205 

IB.  129  Premanufacture  notices  and 
exemption  request  for  which  the  notice 
review  period  has  ended  during  the 
month.  (Expiration  of  the  notice  review 
period  does  not  signify  that  the 
chemical  has  been  added  to  the 
Inventory). 

PMN  No. 

P  90-1511  P  90-1797  P  91-0051  P  91- 
1206  P  91-1288  P  92-0066  P  92-0067 
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P  92-0068  P  92-0177  P  92-0396  P  92- 
0804  P  92-1052  P  92-1053  P  92-1054 
P  92-1103  P  92-1377  P  92-1378  P  92- 
1411  P  92-1412  P  92-1413  P  92-1414 
P  92-1415  P  92-1416  P  92-1417  P  92- 
1418  P  92-1419  P  92-1420  P  92-1421 
P  92-1422  P  92-1423  P  92-1424  P  92- 
1425  P  92-1426  P  92-1427  P  92-1428 
P  92-1429  P  92-1430  P  92-1431  P  92- 
1432  P  92-1433  P  92-1434  P  92-1435 
P  92-1436  P  92-1437  P  92-1438  P  92- 
1439  P  92-1440  P  92-1441  P  92-1442 


P  92-1443  P  92-1444  P  92-1445  P  92- 
1446  P  92-1448  P  92-1450  P  92-1451 
P  92-1452  P  92-1453  P  92-1456  P  92- 
1457  P  92-1458  P  92-1459  P  92-1460 
P  92-1461  P  92-1462  P  92-1463  P  92- 
1464  P  92-1465  P  92-1466  P  92-1467 
P  92-1468  P  92-1469  P  92-1470  P  92- 
1471  P  92-1472  P  92-1473  P  92-1474 
P  92-1475  P  92-1476  P  92-1477  P  92- 
1478  P  92-1479  P  92-1480  P  92-1481 
P  92-1482  P  92-1483  P  92-1484  P  92- 
1486  P  92-1487  P  92-1490  P  92-1492 


P  92-1493  P  92-1494  P  92-1495  P  92- 
1496  P  92-1497  P  92-1498  P  92-1499 
P  92-1500  P  92-1501  P  92-1502  P  92- 
1507  P  92-1508  P  92-1509  P  92-1510 
P  92-1511  P  93-0001  Y  93-0013  Y  93- 
0014  Y  93-0015  Y  93-0016  Y  93-0017 

Y  93-0018  Y  93-0019  Y  93-0020  Y  93- 
0021  Y  93-0022  Y  93-0023  Y  93-0024 

Y  93-0025  Y  93-0026  Y  93-0027  Y  93- 
0028  Y  93-0029  Y  93-0030  Y  93-0031 

Y  93-0032 Y  93-0031 Y  93-0034 


IV.  45  Chemical  substances  for  which  EPA  has  received  notices  of  commencement  to  manufacture 


PMN  No. 


P  83-0370 
P  84-0660 
P  84-0704 
P  85-0296 
P  85-1211 
P  88-0998 
P  88-1616 
P  89-0134 
P  89-0837 
P  90-0159 
P  90-1635 

P  90-1731 
P  91-0043 
P  91-0895 

P  91-0968 

P  91-1112 
P  91-1154 
P  91-1321 
P  92-0144 

P  92-0212 

P  92-0343 
P  92-0344 

P  92-0418 

P  92-0417 
P  92-0594 

P  92-0786 
P  92-0790 
P  92-0858 
P  92-1022 
P  92-1099 
P  92-1114 
P  92-1205 
P  92-1217 

P  92-1220 

P  92-1224 
P  92-1235 

P  92-1289 

P  92-1290 
P  92-1334 

P  92-1336 

P  92-1349 

P  92-1397 

Y  92-0002 

Y  92-0078 

Y  92-0190 


Identity/Generic  Name 


8-Acetyl-3-dodecyt-7,7,9,9-tetramethyf-1,3,8-triazaspiro  4,5  decane-2,4-dtone . . . 

G  Substituted  aryl  olefin _ _ _ _ _ 

G  Substituted  alkyl  arena _ _ _ _ _ _ _ 

G  Silicone  ester  potyacrytate . . . . . . . 

Benzoic  add,  2-(3-phenyl,  butytidene)  amino,  methyl  ester . . . . . . . . . . 

G  Fluorene-contalnlng  diaromatic  amine . . . . . . . 

G  Carboxytated  novoiak  acrylate - - - - - 

G  Aspergillus  oryzae  — _ _ _ _ _ _ 

Phosphorated  polyester . . . „ . . . . . . . . . 

A^(2,4,6-trtbromophenyt)  maleimide _ _ _ — 

Benz  enepropa  note  acid,  3-(2H*>enenzotrtazd-2-yl-)-5-(1,1-<fimethy<ethylethyl)-4-hydroxyl-,  C%j»  alkyl,  branched  and  linear, 

esters _ _ _ _ _ _ _ _ _ 

G  Substituted  trtazoie _ 

G  Aromatic  amine  ._ . . . . . . . . . ... 

G  Zirconium  IV  (<8  neoalkanolate,  dl)  parp  amino  benzoato-O . . _ . 

G  Silytated  polyazamide  _ _ _ _ 


G  Basic  dye  toner  SM . 

BacWus  substills . 

- - - - - - . 

— 

G  Methyl  potychkxo  aliphatic  ketone . - . 

G  Cross-linked  resordnal  resin . 

G  Azo- substituted  naphthalene  trfsutfonic  add  . 

G  1,3,5-Triazln-2-amtne,  4-dimethytamino-6-sub6tituted- . . . . . . . . _ . — 

G  1 ,3,5-T rlazin-2-amine,  4-dimethytamino-6-substltuted- . . . 

G  N- Butyl  methacrylate,potymer  with  methacrylte  actd.methyl  methacrylate,  gtycidyl  methacrylate  derivative  and  2-hydroxyethyl 

methacrylate  derivative _ _ - . - - - 

G  Ester  of  diazo  naphthoquinone _ 

G  Alkanedlolc  add,  product  with  substituted  anhydrides  and  alklne  dtols . . . . . 

G  Aryl  alkyl  alcohol  ... . . . . . . 

G  Metal  complex  of  azo  dye _ _ _ _ _ _ 

G  Substituted  aromatic  azo  dye  _ _ _ 

G  Modified  acrylate  polymer _ _ _ 

G  Rubber  modified  polyamide _ _ _ _ _ 

G  Hexamethyfolmeiamine  condensate  with  alcohols  and  their  ethoxyiates,  stearamide  and  polyester . . 

G  Amino-function  alkoxysilane . . . . . . . 

G  Polyester  poiyether  modified  polyurethane  with  baste  groups,  compound  with  carboxylic  acid . . 

G  Polymeric  aromatic  diimide  with  substituted  tetrecarboxylte  add . 

Maleic  anhydride;  butoxyethoxyethanot;  dlethylene  glycol . . . . . . 

G  Substituted  anHine  substituted  aromatidng  haioaromattepyrazole  . . . . . . . 

G  Alkyl  methacrylates,  amlnoalkyl  methacrylate  copolymer,  partial  salt . - . 

I  G  Amide/acryiate  copolymer . . . . 

G  Diazonaphtoqutnone  sulfonic  esters  with  aromatic  polyhydroxy  compound . — . - 

G  Cresd  novdek  . _ . 

Tall  oil,  maleated,  esters  with  triethanolamine  . . . - . 

G  Polyamide  adduct _ _ - — . . ...» . . 

Tall  oil  fatty  adds;  distilled  tall  oil  sytvatol;sorbitol;  glycerine;  mono  pentaerythrttot;  phthalic  anhydride;  maleic  anhydride . — 

Adipic  arMand'pWtaite  anhydride,  polymer  with  propylene  glycol-,  coco  tatty  add  ester . . . . 


Date  of  Com¬ 
mencement 


December  7, 1983. 

February  9, 1988. 

January  24, 1968 

November  4. 1992. 

November  2, 1992. 

March  3, 1992. 

January  5, 1989. 

November  4, 1992. 

March  5, 1990. 

November  5, 1992. 

January  18, 1991. 

June  3, 1992. 

April  16.  1992. 

November  24, 

1992. 

November  10, 

1992. 

January  21, 1992. 

November  4, 1992. 

August  29,  1992. 

November  11, 

1992. 

November  12, 

1992. 

July  28.  1992. 

September  22, 
1992. 

October  23, 1992. 

October  23. 1992. 

November  13, 

1992. 

October  23, 1992. 

October  13, 1992. 

November  7, 1992. 

October  1, 1992. 

October  3, 1992. 

November  6. 1992. 

November  2, 1992. 

November  25, 
1992. 

November  10, 
1992. 

November  4, 1992. 

November  10, 
1992. 

November  12, 
1992. 

November  5, 1992. 

November  17, 
1992. 

November  18, 
1992. 

November  24, 
1992. 

November  30, 
1992. 

November  17, 
1992. 

October  23, 1992. 

November  16, 
1992. 


QMU 
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V.  22  Preman  ofacture  notices  far  -which 
the  period  has  been  suspended. 

PMN  No. 

P  St-0818  P  92-0003  P  S2-021T  P  92- 
0652  P  92-0755  P  92-0998  P  92-1447 
P  92-1449  P  92-1454  P  92-1455  P  92- 
1485  P  92-1488  P  92-1489  P  92-1593 
P  92-1504  P  92-1505  P  02-1506  P  93- 
0914  P  93-0036  P  93-0037  P  93-0038 
Y  93-0022 

[FR  Doc.  93-3797  Filed  2-17-93;  8:45  am) 
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[OPPTS-53163;  FRL-4571-3] 

Premanufacture  Notices;  Monthly 
Status  Report  for  January  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  alist  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
January  1993. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  Public  Docket  Office  NE~ 

G004  at  the  address  below  between  8 
a.m.  and  noon  and  1  p.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

ADDRESSES:  Written  comments, 
identified  with  the  document  control 
number  “[OPPT-53163]”  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  201ET,  Washington,  DC 
20460  (202) 260-1532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460  (202)  260-3725. 

SUPPLEMENTARY  INFORMATION:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)),  will  identify:  (a) 

PMNs  received  during  January;  (b) 
PMNs  received  previously  and  still 
under  review  at  the  end  of  January;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  January;  (d) 
chemical  substances  for  which  EPA  has 
received  a  notice  of  commencement  to 
manufacture  during  January;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the  January 
1993  PMN  Status  Report  is  being 
published. 


Dated:  February  11, 1993. 

Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  JANUARY  1993 

1. 138  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 

PMN  No. 

P  93-0326  P  93-0362  P  93-0363  P  93- 
0364  P  93-0365  P  93-0366  P  93-0367 
P  93-0368  P  93-0369  P  93-0370  P  93- 
0371  P  93-0372  P  93-0373  P  93-0374 
P  93-0375  P  93-0376  P  93-0377  P  93- 
0378  P  93-0379  P  93-0380  P  93-0381 
P  93-0382  P  93-0383  P  93-0384  P  93- 
0385  P  93-0386  P  93-0387  P  93-0388 
P  93-0389  P  93-0390  P  93-0391  P  93- 
0392  P  93-0393  P  93-0394  P  93-0395 
P  93-0396  P  93-0397  P  93-0398  P  93- 
0399  P  93-0400  P  93-0401  P  93-0402 
P  93-0403  P  93-0404  P  93-0405  P  93- 
0406  P  93-0407  P  93-0408  P  93-0409 
P  93-0410  P  93-0411  P  93-0412  P  93- 
0413  P  93-0414  P  93-0415  P  93-0416 
P  93-0417  P  93-0418  P  93-0419  P  93- 
0420  P  93-0421  P  93-0422  P  93-0423 
P  93-0424  P  93-0425  P  93-0426  P  93- 
0427  P  93-0428  P  93-0429  P  93-0430 
P  93-0431  P  93-0432  P  93-0433  P  93- 
0434  P  93-0435  P  93-0436  P  93-0437 
P  93-0438  P  93-0439  P  93-0440  P  93- 
0441  P  93-0442  P  93-0444  P  93-0445 
P  93-0446  P  93-0447  P  93-0449  P  93- 
0450  P  93-0451  P  93-0452  P  93-0453 
P  93-0454  P  93-0455  P  93-0456  P  93- 
0457  P  93-0459  P  93-0460  P  93-0461 
P  93-0462  P  93-0463  P  93-0464  P  93- 
0465  P  93-0466  P  93-0467  P  93-0468 
P  93-0469  P  93-0470  P  93-0471  P  93- 
0472  P  93-0473  P  93-0474  P  93-0475 
P  93-0476  P  93-0477  P  93-0478  P  93- 
0479  P  93-0480  P  93-0481  P  93-0482 
P  93-0483  P  93-0484  P  93-0485  P  93- 
0486  P  93-0487  P  93-0488  P  93-0489 
P  93-0490  P  93-0491  P  93-0492  P  93- 
0493  P  93-0494  P  93-0495  P  93-0498 
Y  93-0045  Y  93-0046  Y  93-0047  Y  93- 
0048 Y  93-0049 

II.  293  Premanufacture  notices  received 
previously  and  still  under  review  at  the 
end  of  the  month: 

PMN  No. 

P  83-0370  P  84-0660  P  84-0704  P  84- 
1145  P  85-0619  P  85-1331  P  86-0066 
P  86-1315  P  86-1489  P  86-1662  P  87- 
0323  P  88-0998  P  88-0999  P  88-1616 
P  88-1937  P  88-1938  P  88-1980  P  88- 
1982  P  88-1984  P  88-1985  P  88-1999 
P  88-2000  P  88-2001  P  88-2212  P  88- 
2213  P  88-2228  P  88-2229  P  88-2230 
P  88-2236  P  88-2484  P  88-2518  P  88- 
2529  P  88-2540  P  89-0321  P  89-0632 
P  89-0721  P  89-0769  P  88-0775  P  89- 
0867  P  89-0957  P  89-0958  P  89-0959 
P  89-1038  P  89-1058  P  90-0009  P  90- 
0158  P  90-0211  P  90-0261  P  90-0262 
P  90-0263  P  90-0372  P  90-0441  P  90- 


0550  P  90-0559  P  90-0564  P  90-0581 
P  90-0608  P  90-1280  P  90-1318  P  90- 
1319  P  90-1320  P  90-1321  P  90-1322 
P  90-1422  P  90-1454  P  90-1527  P  90- 
1564  P  90-1592  P  90-1687  P  90-1745 
P  90-1893  P  91-0043  P  91-0107  P  91- 
0108  P  91-0109  P  91-0110  P  91-0111 
P  91-0112  P  91-0113  P  91-0228  P  91- 
0242  P  91-0243  P  91-0244  P  91-0245 
P  91-0246  P  91-0247  P  91-0248  P  91- 
0503  P  91-0514  P  91-0548  P  91-0572 
P  91-0619  P  91-0659  P  91-0689  P  91- 
0701  P  91-0818  P  91-0826  P  91-0914 
P  91-0915  P  91-0939  P  91-0940  P  91- 
0941  P  91-1009  P  91-1010  P  91-1014 
P  91-1015  P  91-1116  P  91-1117  P  91- 
1118  P  91-1131  P  91-1163  P  91-1190 
P  91-1191  P  91-1206  P  91-1210  P  91- 
1297  P  91-1298  P  91-1299  P  91-1324 
P  91-1367  P  91-1368  P  91-1369  P  91- 
1388  P  91-1394  P  91-1409  P  92-0003 
P  92-0031  P  92-0032  P  92-0033  P  92- 
0044  P  92-0048  P  92-0129  P  92-0217 
P  92-0244  P  92-0245  P  92-0246  P  92- 
0247  P  92-0248  P  92-0249  P  92-0250 
P  92-0251  P  92-0314  P  92-0396  P  92- 
0412  P  92-0471  P  92-0477  P  92-0478 
P  92-0545  P  92-0546  P  92-0547  P  92- 
0548  P  92-0549  P  92-0550  P  92-0551 
P  92-0552  P  92-0595  P  92-0599  P  92- 
0606  P  92-0624  P  92-0625  P  92-0649 
P  92-0652  P  92-0660  P  92-0688  P  92- 
0714  P  92-0776  P  92-0777  P  92-0787 
P  92-0804  P  92-0813  P  92-0918  P  92- 
0919  P  92-0998  P  92-0999  P  92-1003 
P  92-1009  P  92-1029  P  92-1079  P  92- 
1086  P  92-1116  P  92-1117  P  92-1118 
P  92-1119  P  92-1125  P  92-1136  P  92- 
1222  P  92-1255  P  92-1294  P  92-1295 
P  92-1296  P  92-1298  P  92-1307  P  92- 
1308  P  92-1313  P  92-1316  P  92-1324 
P  92-1337  P  92-1345  P  92-1352  P  92- 
1357  P  92-1364  P  92-1369  P  92-1394 
P  92-1447  P  92-1449  P  92-1454  P  92- 
1455  P  92-1485  P  92-1489  P  92-1503 
P  92-1504  P  92-1505  P  92-1506  P  93- 
0002  P  93-0014  P  93-0015  P  93-0017 
P  93-0036  P  93-0037  P  93-0038  P  93- 
0040  P  93-0050  P  93-0066  P  93-0067 
P  93-0068  P  93-0083  P  93-0094  P  93- 
0096  P  93-0097  P  93-0122  P  93-0123 
P  93-0124  P  93-0126  P  93-0136  P  93- 
0153  P  93-0161  P  93-0168  P  93-0173 
P  93-0174  P  93-0175  P  93-0177  P  93- 
0184  P  93-0185  P  93-0186  P  93-0187 
P  93-0188  P  93-0189  P  93-0190  P  93- 
0191  P  93-0193  P  93-0200  P  93-0201 
P  93-0202  P  93-0204  P  93-0205  P  93- 
0212  P  93-0213  P  93-0214  P  93-0215 
P  93-0226  P  93-0227  P  93-0228  P  93- 
0246  P  93-0251  P  93-0252  P  93-0253 
P  93-0254  P  93-0255  P  93-0256  P  93- 
0257  P  93-0276  P  93-0277  P  93-0282 
P  93-0305  P  93-0307  P  93-0313  P  93- 
0314  P  93-0315  P  93-0316  P  93-0317 
P  93-0318  P  93-0333  P  93-0339  P  93- 
0341  P  93-0343  P  93-0349  P  93-0352 
P  93-0353  P  93-0357  P  93-0358  P  93- 
0360  P  93-0361  Y  93-0035 
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III.  131  Premannfacture  notices  and 
exemption  request  for  which  the  notice 
review  period  has  ended  during  the 
month.  (Expiration  of  the  notice  review 
period  does  not  signify  that  the 
chemical  has  been  added  to  the 
inventory). 

PMN  No. 

P  88-2212  P  88-2213  P  88-2228  P  88- 
2229  P  88-2230  P  88-2236  P  88-2529 
P  89-0321  P  91-1000  P  91-1011  P  91- 
1012  P  91-1013  P  91-1324  P  92-0168 
P  92-0471  P  92-0509  P  92-0755  P  92- 
1055  P  92-1079  P  92-1112  P  92-1113 


!  P  92-1136  P  97-1316  P  92-1337  P  92- 
j  1449  P  92-1488  P  93-0007  P  93-0003 
|  P  93-0004  P  93-0005  P  93-0006  P  93- 
i  0007  P  93-0008  P  93-0009  P  93-0010 
!  P  93-0011  P  93-0012  P  93-0013  P  93- 
0016*  P  93-0017  P  93-0018  P  93-0019 
P  93-0020  P  93-0021  P  93-0022  P  93- 
0023  P  93-0024  P  93-0025  P  93-0026 
P  93-0027  P  93-0028  P  93-0029  P  93- 
0030  P  93-0031  P  93-0032  P  93-0033 
P  93-0034  P  93-0035  P  93-0039  P  93- 
0041  P  93-0042  P  93-0043  P  93-0044 
P  93-0045  P  93-0046  P  93-0047  P  93- 
0048  P  93-0049  P  93-0050  P  93-0051 
P  93-0052  P  93-0053  P  93-0054  P  93- 
0055  P  93-0056  P  93-0057  P  93-0058 


P  93-0059  P  93-0060  P  93-0062  P  93- 
0063  P  93-0064  P  93-0065  P  93-0069 
P  93-0070  P  93-0071  P  93-0072  P  93- 
0073  P  93-0074  P  93-0075  P  93-0076 
P  93-0077  P  93-0078  P  93-0079  P  93- 
0080  P  93-0081  P  93-0082  P  93-0084 
P  93-0085  P  93-0086  P  93-0087  P  93- 
0088  P  93-0089  P  93-0090  P  93-0091 
P  93-0092  P  93-0093  P  93-0095  P  93- 
0096  P  93-0097  P  93-0099  P  93-0100 
P  93-0101  P  93-0102  P  93-0103  P  93- 
0104  P  93-0105  P  93-0106  Y  93-0035 

Y  93-0036  Y  93-0037  Y  93-0038  Y  93- 
0039  Y  93-0040  Y  93-0041  Y  93-0042 

Y  93-0043  Y  93-0044  Y  93-0045  Y  93- 
0046  Y  93-0047 


IV.  83  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


Dale  of  Com¬ 
mencement 


January  15. 1968. 

June  17, 1985. 

December  2, 1992. 

December  31, 

1986. 

February  10, 1988. 

February  10, 1988. 

June  2. 1987. 

November  19, 

1992. 

November  24, 

1992. 

December  3, 1992. 

December  19, 

1992. 

September  18, 
1992. 

December  18, 

1992. 

October  23. 1990. 

November  5, 1992. 

September  19, 
1990. 

October  22. 1990. 

November  24, 

1992. 

November  19, 

1992. 

November  19, 

1992. 

December  1, 1992. 

November  19. 

1 992 

February  12, 1991. 

February  20,  1991. 

December  10, 
1992. 

November  23, 
1992. 

December  7, 1992. 

November  20, 
1992. 

October  18, 1992. 

February  11,  i992. 

November  30, 
1992. 

November  12, 
1992. 

December  10, 
1992. 

November  19. 
1992. 

November  17, 
1992. 

November  13, 
1992. 

November  5, 1992. 

July  14, 1992. 

November  13, 
1992. 
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IV.  83  Chemical  Substances  for  which  EPA  has  Received  Notices  of  Commencement  To  Manufacture— 

Continued 


PMN  No.  Identity/Generic  Name  I  mencement 


P  92-0807  G  Azo  dyestuff _ _ - . .  September  12. 

1992. 

P  92-0820  G  Polymer  ol  alkyl  methacrylates  - - - - - - - - - . .  November  17, 

1992. 

P  92-0846  G  Fatty  adds*  few  Cs,  C?-io.  straight  chain  and  branched,  esters  with  po!y(hydroxymethyf)  alkanes - -  November  11, 


1992. 

P  92-0860  G  Substituted  polyolefin _ _ _  December  1, 199? 

P  92-0682  G  2-Hydroxyethyl  cellulose,  vinyl  phosphorite  add  graft  polymer . . . .  December  22. 

1992. 

P  92-0912  G  1 ,3-Benzenedtcarboxylic  add  polymer,  with  hexanedtolc  add  and  1,2-hexanedlol,  poty(oxy(methyM,2-ethanedity)-A-hydfOx- 

IV-hydroxy-,3-hydroxy-2-{hydroymethyl)-2-ethyl  _ _ _  September  16 

1992. 

P  92-0916  G  Organosilyl-functlonal  silica -  November  17, 

1992. 

P  92-0929  G  Polymer  salt  of  alkyl  propenoates,  substituted  alkyl  propenoates,  ethenyi  benzene  and  ethylene  carboxlllc  add -  November  18, 

1992. 

P  92-1010  G  Substituted  alkoxycydohexadlene  _ _  November  23, 

1992. 

P  92-1030  G  Alkyl  substituted  urea . . I -  November  15. 

1992. 

P  92-1037  G  Aminofunctional  sHoxanecopotymer _ _ - - -  Odober  20, 1992. 

P  92-1080  G  Vlnyttduene  methacrylate  resin _ ....  Odober  31, 1992. 

P  92-1100  G  Polyester  polycarbonate _  December  12, 

1992. 

P  92-1105  G  Modified  rosin,  hydrocarbon  resin . .  November  10, 

1992. 

P  92-1 124  G  Polymer  of  formaldehyde-methyl  phenol  and  dlazo  salt . . . .  Odober  14, 1992. 

P  92-1130  G  Acrytc  resin . . . . .  Odober  14, 1992. 

P  92-1158  G  Fluoromethylene-vinytether  copolymer . . . . .  December  2, 1992. 

P  92-1196  Vanadium  oxide  _ _ _ _ _  November  30, 

1992. 

P  92-1235  G  Substitutedanillne  substttutedaromatictng  haloaromatlcpyrazolo  - - - - - -  November  10, 

1992. 

P  92-1238  G  Amino  substituted  heteromonocycle,  hydrochloride  salt  _ _ _ _ _ ... _  November  10, 

1992. 

P  92-1251  2,5-Furandk>ne,  polymer  with  ethenylbenzene,(1 -methyl  ethyQbenzene  6  bis  (1-methyt-1-phenyt  ethyOpyroxkfe;  aqueous  ammo¬ 
nia  . . „ . .  November  30, 

1992. 

P  92-1277  G  Bis<amtde6ubstituted  thio  benzene) . .  November  23, 

1992. 

P  92-1278  G  Copolymer  of  acrylic  and  methacryllc  esters . . . .  November  14, 

1992 

P  92-1301  G  Acrylic  resin . . . . . . .  November  15, 

1992 

P  92-1312  G  Alkoxytated  alcohd  . . . . . . . .  November  19. 

1992. 

P  92-1314  Reaction  produd  of  1,3-butadlene,  homopolymer,  dlogmeric  with  2,5-furandlone . . . .  December  5, 1992. 


r-  1009  O  UlUlUAyidltW  lllfUl  UUWf  . . . . . . . . .  UUUOUIUVI  I, 

P  92-1350  Tall  oil,  maleated,  compounds  with  diethylenetriamine  tall  oil  reaction  products . .  December  23, 

1992. 

P  92-1351  G  Polyol  ester . .  November  18, 

1992. 

P  92-1356  Benzene,chk>romethyt  reaction  products  with  toluene . .  November  19, 

1992. 

P  92-1360  G  Trtalkoxytated  amldocailjoxytlc  silane . . .  December  14, 

1992. 

P  92-1367  G  Amino  acrylate  copolymer . . . . .  December  5, 1992. 

P  92-1396  G  Mono  azo  benzene  sulfonated  nalhthalene  substituted  trlazine  dyestuff . . . .  December  4, 1992 

P  92-1424  G  Polyurethanebased  on  polyisocyanates,  polyols  and  polyamines  . ....  December  14, 

1992. 

P  92-1442  G  Modified  polymer  of  butyl  acrylate  and  ethyl  acrylate  _ _ — . .  December  18, 

1992 

Y  92-0104  Con|ugated  llnolelc  add;  styrene;  acryHc  add;methyt  methacrylate . ......  April  4, 1992. 

Y  92-0138  G  Polyester . . . .  December  19. 

1992. 

Y  92-0185  G  Modified  acrylic  resin  . . . . .  November  20, 

1992. 

Y  92-0193  G  Vinyl  acetate-ethytene-acrytate  copolymer . . . . . . .  November  27, 

1992. 

Y  93-0003  G  Hydroxy  functional  acrylic  polymer . ...  December  18, 

1992. 

Y  93-0004  G  Fatty  add  Isophthalete  alkyd  polymer  . . . . . . . .  December  4, 1992. 

Y  93-0005  G  Acrylated,  styrenated  alkyl  polymer _ _ _ ... - -  December  15, 

1992. 

Y  93-0010  G  Hydroxy  fundlonal  acrylic  polymer . . . . . . . . .  November  23, 

1992. 
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V.  19  Premanufacture  notices  for  which 
the  Period  has  been  suspended. 

PMNNo. 

P  92-1055  P  92-1324  P  92-1337  P  92- 
1503  P  92-1504  P  92-1505  P  92-1506 
P  93-0014  P  93-0015  P  93-0040  P  93- 
0050  P  93-0066  P  93-0067  P  93-0068 
P  93-0094  P  93-0161  P  93-0173  P  93- 
0174  P  93-0175 

[FR  Doc.  93-3798  Filed  2-17-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research:  Actions 
Under  the  Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  Actions  Under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUMMARY:  This  notice  sets  forth  seven 
actions  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986,  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958).  - 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel,  Director, 
Office  of  Recombinant  DNA  Activities 
(ORDA),  Office  of  Science  Policy  and 
Legislation,  National  Institutes  of 
Health,  Building  31,  room  4B11, 
Bethesda,  Maryland  20892,  (301)  496- 
9838. 

SUPPLEMENTARY  INFORMATION:  Today 
seven  actions  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  seven  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  January  3, 1992  (57  FR  316), 
May  6, 1992  (57  FR  19512),  and  August 
19, 1992  (57  FR  37680),  and  reviewed 
and  recommended  for  approval  by  the 
NIH  Recombinant  DNA  Advisory 
Committee  (RAC)  at  its  meetings  on 
February  10, 1992,  June  1-2, 1992,  and 
September  14-15, 1992 

L  Background  Information  and 
Decisions  on  Actions  Under  the  NIH 
Guidelines 

A.  Addition  to  the  Points  to  Consider  in 
the  Design  and  Submission  of  Protocols 
for  the  Transfer  of  Recombinant  DNA 
into  the  Genome  of  Human  Subjects 
Regarding  Submission  Requirements  for 
Human  Gene  Transfer/Gene  Therapy 
Protocols  (March  1, 1990,  55  FR  7443) 
Dr.  Donald  Krogstad,  member  of  the 
RAC,  suggested  an  outline  for 
submission  requirements  for  human 
gene  transfer/gene  therapy  protocols 
during  the  RAC  meeting  of  February  11, 
1992.  This  outline  reads  as  follows: 

"Suggestions  for  Focusing  Discussion 
at  the  RAC. 

“I.  Investigator-Submitted  Material 

“Format.  Consider  having  both 
written  and  oral  material  presented  in 
similar  formats— e.g.,  following  the 
Points  to  Consider— with  a  150-250 
word  Abstract  at  the  beginning  of 


written  material.  When  a  proposal  has 
been  presented  previously,  there  should 
be  a  short  section  (£150  words)  detailing 
the  major  revisions  since  the  previous 
submission. 

"Length  of  Written  Material  and  Time 
for  Oral  Presentation.  Only  on  rare 
occasion  is  there  significant  new 
information  after  20  pages  of  written 
material  or  20  minutes  of  oral 
presentation.  To  expedite  both  written 
and  oral  review,  written  material  could 
be  limited  to  approximately  20  pages 
per  proposal  (not  counting  references, 
tables  and  figures),  and  oral 
presentations  to  25  minutes. 

"II.  Reviewers’  Responses 

“Format.  Reviewers’  comments 
should  state  explicitly  whether  the 
Points  to  Consider  have  been  addressed 
satisfactorily,  and  whether  questions  of 
Safety  and  Efficacy  have  been  resolved. 
They  should  state  also  whether  a 
proposal  is: 

“(a)  Acceptable  as  written, 

"(b)  Acceptable  with  specific 
revisions,  or 

"(c)  Unacceptable  in  its  present  form. 

“Discussion  of  Written  Reviews. 
Discussion  among  the  various  reviewers 
and  with  the  Principal  Investigator 
should  help  to  clarify  substantive 
questions  about  the  protocols,  which 
currently  occupies  a  substantial  amount 
of  time  at  the  RAC. 

"Length  of  Time  for  Oral  Presentation 
of  Reviews.  After  discussion  with  other 
reviewers  and  the  Principal  Investigator, 
it  should  be  possible  to  present  most 
reviews  orally  in  £5  minutes." 

This  request  was  published  for 
comment  in  the  Federal  Register  of  May 
6, 1992  (57  FR  19512). 

On  June  2, 1992,  the  Committee 
reviewed  and  recommended  approval  of 
tha  following  guidelines  by  a  vote  of  18 
in  favor,  0  opposed,  and  no  abstentions. 

"Guidelines  for  the  Submission  and 
Review  of  Human  Gene  Transfer/ 
Therapy  Protocols  for'  Review  by  the 
Recombinant  DNA  Advisory  Committee 

"I.  INVESTIGATOR-SUBMITTED 
MATERIAL: 

“Written  proposals  should  begin  with 
the  lay  and  scientific  abstracts,  followed 
by  the  Points  to  Consider  and  the 
material  provided  in  the  body  of  an  R01 
(sections  A-D).  When  a  proposal  has 
been  submitted  previously,  there  should 
be  a  short  section  (£200  words) 
immediately  following  the  abstracts  that 
summarizes  major  revisions  since  the 
last  review.  Length  limitations  are  4-5 
pages  for  the  Points  to  Consider,  2  pages 
each  for  CVs  (Biosketch  format)  and  20 
pages  for  the  body  of  the  proposal 
(excluding  tables,  figures,  appendices, 


and  manuscripts).  Data  provided  must 
include  a  description  of  the  elements  in 
the  vector,  the  source  of  that 
information,  and  the  method  by  which 
sequence  data  were  compiled,  plus  3 
diskettes  with  the  vector  sequence  in 
ASCII  format.  Written  material  from 
Principal  Investigators  must  be 
submitted  £8  weeks  before  the  meeting 
at  which  it  will  be  reviewed:  written 
comments  from  the  primary  reviewers 
£4  weeks  before  the  RAC  meeting;  and 
written  responses  from  the  Principal 
Investigators  £2  weeks  before  the 
meeting. 

"Oral  Presentations  at  RAC  Meetings 
provide  only  a  brief  overview  of  the 
proposal;  they  should  concentrate  on 
questions  raised  by  the  reviewers  before 
and  at  the  meeting.  Oral  presentations 
should  be  £20  minutes:  £10  minutes  for 
the  overview  and  £10  minutes  for 
responses  to  the  reviewers’  questions. 

•ffi.  Reviewers’  Responses: 

“Written  Reviews  should  emphasize 
issues  related  to  gene  marking,  gene 
transfer  or  gene  therapy.  They  should 
state  explicitly  whether  the  Points  to 
Consider  have  been  addressed 
satisfactorily,  and  should  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC),  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social  and  ethical  context 
have  been  resolved.  Whenever  possible, 
criticisms  of  Consent  Forms  should 
include  suggested  revisions  for  the  RAC 
to  consider — provided  as  written 
alternatives.  Reviews  should  also  state 
whether  the  proposal  is: 

“(a)  Acceptable  as  written, 

"(b)  Acceptable  with  specific 
revisions  or  after  satisfactory  responses 
to  specific  questions  raised  on  review, 
or 

“(c)  Unacceptable  in  its  present  form. 

“Oral  Discussion  of  Reviews  at  the 
RAC  Meeting.  It  should  be  possible  to 
present  most  reviews  orally  within  £5 
minutes.” 

1  accept  this  recommendation  and  the 
Points  to  Consider  of  the  NIH  Guidelines 
will  be  amended  accordingly. 

B.  Addition  of  Appendix  D-XXXIV  to 
the  NIH  Guidelines 

In  a  letter  dated  May  1, 1992,  Dr. 
Michael  T.  Lotze,  University  of 
Pittsburgh,  Pittsburgh,  Pennsylvania, 
indicated  his  intention  to  submit  a 
human  gene  therapy  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  this  protocol  is:  Gene  Therapy  of 
Cancer:  A  Pilot  Study  of  IL-4  Gene 
Modified  Antitumor  Vaccines.  This 
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request  was  published  for  comment  in 
the  Federal  Register  of  August  19, 1992 

(57  FR  37680). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  on  September  14-15, 

1992,  by  a  vote  of  20  in  favor,  0 
opposed,  and  no  abstentions,  with  the 
following  stipulations:  (1)  Submission 
of  the  GlIL4SvNa.25  vector  sequence  on 
a  3  Vz  inch  disk  to  be  screened  for  open 
reading  frames  that  code  for  unwanted 
gene  products,  and  (2)  the  term 
"vaccine”  should  be  deleted  from  the 
protocol  and  informed  consent 
document. 

On  October  16, 1992,  Dr.  Lotze 
provided  the  information  to  ORDA.  The 
data  was  reviewed  by  Drs.  Leventhal, 
DeLeon,  and  Miller.  Additional  data 
was  received  from  Dr.  Lotze  on 
December  10.  AfteT  reviewing  the  data, 
it  was  determined  that  it  meets  the 
request  of  the  RAC.  The  following 
section  may  be  added  to  Appendix  D: 

"Appendix  D-XXXIV. 

"Dr.  Michael  T.  Lotze,  University  of 
Pittsburgh,  Pittsburgh,  Pennsylvania, 
can  conduct  experiments  on  twenty 
patients  with  metastatic,  and/or 
unresectable,  locally  advanced 
melanoma,  renal  cell  carcinoma,  breast 
cancer,  or  colon  cancer  who  have  failed 
standard  therapy.  Patients  will  receive 
multiple  subcutaneous  injections  of 
autologous  tumor  cells  combined  with 
an  autologous  fibroblast  cell  line  that 
has  been  transduced  in  vitro  with  the 
gene  coding  for  Interleukin-4  (IL— 4)  to 
augment  the  in  vivo  antitumor  effect. 


This  request  was  published  for 
comment  in  the  Federal  Register  of 
August  19, 1992  (57  FR  37680). 

These  protocols  were  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  on  September  14-15, 

1992,  by  a  vote  of  12  in  favor,  4 
opposed,  and  1  abstention,  with  the 
notation  that  the  Food  and  Drug 
Administration  (FDA)  will  possibly 
convey  revised  standards  of  approval 
regarding  vector  testing  for  helper  virus 
contamination.  The  following  section 
may  be  added  to  Appendix  D: 

“Appendix  D-XXXV. 

"Dr.  Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  can  conduct 
human  gene  transfer  experiments  on 
patients  2 18  years  of  age  with  breast 
cancer,  Hodgkin’s  disease,  or  non- 
Hodgkin’s  lymphoma.  A  total  of  10 
patients  per  year  will  be  enrolled  in  the 
studies  over  a  period  of  four  years. 
Patients  will  undergo  autologous  bone 
marrow  transplantation  with  a  selected 
population  of  Interleukin-3  (IL—3)  or 
granulocyte  colony-stimulating  factor 
(G-CSF)  stimulated  CD34(+)  peripheral 
blood  repopulating  cells  (PBRC)  that 
have  been  transduced  with  the  gene 
coding  for  neomycin  resistance  (neoR) 
using  the  retroviral  vector,  LN.  Patients 
will  be  continuously  monitored  for  neoR 
to  determine  the  relative  contribution  of 
autologous  PBRCs  to  long-term 
hematopoietic  reconstitution. 
Demonstration  of  long-term  contribution 
of  autologous  PBRC  to  hematopoiesis 
will  enable  the  use  of  PBRC  alone  for 


regarding  vector  testing  for  helper  virus 
contamination.  The  following  section 
may  be  added  to  Appendix  Ih 

■Appendix  D-XXXVI. 

"Dr.  Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  can  conduct 
human  gene  transfer  experiments  on 
patients  218  years  of  age  with  breast 
cancer,  Hodgkin’s  disease,  or  non- 
Hodgkin’s  lymphoma.  A  total  of  5 
patients  per  year  will  be  enrolled  in  the 
study  over  a  period  of  four  years. 
Patients  will  undergo  allogeneic  bone 
marrow  transplant  with  granulocyte 
colony-stimulating  factor  (G-CSF) 
stimulated  CD34(+  )PBRC  harvested 
from  an  identical  twin  that  have  been 
transduced  with  neoR  using  the 
retroviral  vector,  LN.  Patients  will  be 
continuously  monitored  forneoR  to 
determine  the  relative  contribution  of 
G-CSF  stimulated  allogeneic  PBRCs  to 
long-term  bone  marrow  engraftment. 
Demonstration  of  long-term  contribution 
of  allogeneic  PBRC  to  hematopoiesis 
will  enable  the  use  of  PBRC  alone  for 
allogeneic  transplants  and  suggest  the 
use  of  PBRC  as  long-term  carriers  of 
therapeutically  relevant  genes.” 

I  accept  this  recommendation  and 
Appendix  D-XXXVI  of  the  NIH 
Guidelines  will  be  added  accordingly. 

E.  Addition  of  Appendix  D-XXXVII  to 
the  NIH  Guidelines 

In  a  letter  dated  June  5, 1992,  Dr. 
Malcolm  K.  Brenner  of  St.  Jude 
Children’s  Research  Hospital,  Memphis, 
Tennessee,  and  Dr.  Bonnie  J.  Mills  of 


Patients  will  be  monitored  for  antitumor 
effect  by  PCR  analysis  and  multiple 
biopsy  of  the  injection  site." 

I  accept  this  recommendation  and 
Appendix  D-XXXIV  of  the  NIH 
Guidelines  will  be  added  accordingly. 

C.  Addition  of  Appendix  D-XXXV  to  the 
NIH  Guidelines 

In  a  letter  dated  July  17, 1992,  Dr. 
Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  submitted  two 
human  gene  transfer  protocols  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
titles  of  these  protocols  are:  (1)  Phase  1/ 
II  Study  of  the  Use  of  Recombinant 
Human  Interleukin  3  (rhIL3)  Stimulated 
Peripheral  Blood  Progenitor  Cell 
Supplementation  in  Autologous  Bone 
Marrow  Transplantation  in  Patients 
with  Breast  Carcinoma  or  Hodgkin’s 
Disease,  and  (2)  Evaluation  of  the  Use 
of  Recombinant  Human  G-CSF 
Stimulated  Peripheral  Blood  Progenitor 
Cell  Supplementation  in  Autologous 
Bone  Marrow  Transplantation  in 
Patients  with  Lymphoid  Malignancies. 


autologous  transplants  and  suggest  the 
use  of  PBRC  as  long-term  carriers  of 
therapeutically  relevant  genes.” 

I  accept  this  recommendation  and 
Appendix  D-XXXV  of  the  NIH 
Guidelines  will  be  added  accordingly. 

D.  Addition  of  Appendix  D-XXXVI  to 
the  NIH  Guidelines 

In  a  letter  dated  July  17, 1992,  Dr. 
Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  submitted  a  human 
gene  transfer  protocol  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval.  The 
title  of  the  protocol  is  A  Trial  of  G-CSF 
Stimulated  Peripheral  Blood  Stem  Cells 
for  Engraftment  in  Identical  Twins.  This 
request  was  published  for  comment  in 
the  Federal  Register  of  August  19, 1992 
(57  FR  37680). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  on  September  14-15, 

1992,  by  a  vote  of  11  in  favor,  2 
opposed,  and  4  abstentions,  with  the 
notation  that  the  FDA  will  possibly 
convey  revised  standards  of  approval 


Baxter  Healthcare  Corporation,  Santa 
Ana,  California,  indicated  their 
intention  to  submit  a  human  gene 
transfer  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  A  Phase  II  Trial  of  the 
Baxter  Neuroblastoma  Bone  Marrow 
Purging  System  Using  Gene  Marking  to 
Assess  Efficacy.  This  request  was 
published  for  comment  in  the  Federal 
Register  of  August  19, 1992  (57  FR 
37680). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  on  September  14-15, 
1992,  by  a  vote  of  19  in  favor,  0 
opposed,  and  no  abstentions.  The 
following  section  may  be  added  to 
Appendix  D: 

■Appendix  D-XXXVD. 

"Dr.  Malcolm  K.  Brenner  of  St.  Jude 
Children’s  Hospital,  Memphis, 
Tennessee,  and  Dr.  Bonnie  J.  Mills  of 


Baxter  Healthcare  Corporation,  Santa 
Ana,  California,  can  conduct  a 


multicenter  uncontrolled  human  gene 
transfer  experiment  on  12  patients  >21 
years  of  age  with  Stage  D  Neuroblastoma 
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in  first  or  second  marrow  remission. 
Autologous  bone  marrow  cells  will  be 
separated  into  two  fractions,  purged  and 
un purged.  Each  fraction  will  be 
transduced  with  the  neo*  gene  by  either 
LNL6  or  GlNa.  Patients  will  be 
monitored  by  the  polymerase  chain 
reaction  (PCR)  for  the  presence  of  neoR. 
The  protocol  is  designed  to  evaluate  the 
safety  and  efficacy  of  the  Neuroblastoma 
Bone  Marrow  Purging  System  following 
high  dose  chemotherapy." 

I  accept  this  recommendation  and 
Appendix  D-XXXVII  of  the  NIH 
Guidelines  will  be  added  accordingly. 

F.  Addition  of  Appendix  D-XXXVI1I  to 
the  NIH  Guidelines 

In  a  letter  dated  July  1. 1992,  Drs. 
Carolyn  Keierleber  and  Ann  Progulske- 
Fox  of  the  University  of  Florida, 
Gainesville,  Florida,  requested 
permission  to  conduct  experiments 
which  involve  the  introduction  of  a 
gene  coding  for  tetracycline  resistance 
into  Porphyromonas  gingivcdis  at 
Biosafety  Level  2.  This  request  was 
published  for  comment  in  the  Federal 
Register  of  August  19, 1992  (57  FR 
37680). 

The  protocol  was  reviewed  and 
recommended  for  approval  during  the 
RAC  meeting  on  September  14-15, 

1992,  by  a  vote  of  15  in  favor,  0 
opposed,  and  1  abstention.  The 
following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-XXXVffi. 

"Drs.  Carolyn  Keierleber  and  Ann 
Proguiske-Fox  of  the  University  of 
Florida,  Gainesville,  Florida,  can 
conduct  experiments  involving  the 
introduction  of  a  gene  coding  for 
tetracycline  resistance  into 
Porphyromonas  gingivalis  at  a  physical 
containment  level  of  Biosafety  Level-2 
(BL-2).” 

I  accept  this  recommendation  and 
Appendix  D-XXXVIII  of  the  NIH 
Guidelines  will  be  added  accordingly. 

G.  Addition  of  Appendix  D-XXXIX  to 
the  NIH  Guidelines 

In  a  letter  dated  May  10, 1990,  Dr. 
Scott  M.  Freeman  of  the  University  of 
Rochester  School  of  Medicine, 

Rochester,  New  York,  indicated  his 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  Human  Gene 
Therapy  Subcommittee  (HGTS)  and  the 
RAC  for  formal  review  and  approval. 

The  title  of  this  protocol  is:  "Gene 
Transfer  for  the  Treatment  of  Cancer.” 
This  request  was  published  for 
comment  in  the  Federal  Register  on  July 
2, 1991  (56  FR  30398). 

The  protocol  was  reviewed  during  the 
HGTS  meeting  on  July  29-30, 1991. 
Provisional  approval  was  given  with  the 


stipulation  that  the  PA-1  ovarian  cancer 
cell  line  be  tested  for  potential 
pathogens  as  per  FDA  guidelines. 

Further,  it  was  requested  that  more 
preclinical  studies  on  the  MFG  vector 
should  be  performed  in  order  to  assure 
the  absence  of  replication-competent 
retroviruses.  Dr.  Freeman  submitted  the 
requested  documentation  to  ORDA.  The 
HGTS  forwarded  the  protocol  to  the 
RAC  for  consideration  during  the 
October  7-8, 1991,  meeting.  This 
request  was  published  for  comment  in 
the  Federal  Register  on  September  3, 

1991  (56  FR  43686). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  October  7-8, 1991.  The 
RAC  passed  a  motion  to  defer  approval 
of  the  protocol  by  a  vote  of  19  in  favor, 

0  opposed,  and  no  abstentions.  The  RAC 
stated  that  the  protocol  may  be 
considered  again  when  the  following 
criteria  have  been  met: 

(i)  Improve  the  animal  model  so  that 
it  has  some  relevance  to  the  malignancy 
that  is  observed  in  patients; 

(ii)  Examine  the  animal  model  for  the 
tumor  specificity  of  cytotoxic  T 
lymphocytes; 

(iii)  Demonstrate  the  efficacy  of  this 
proposed  treatment  by  measuring  the 
tumor  burden  in  patients  and  state 
whether  this  will  be  done  by 
laparoscopy,  imaging,  or  both; 

(iv)  Refine  safety  tests;  and 

(v)  Eliminate  every  reference  to  the 
term  cancer  vaccine  in  the  patient 
consent  form. 

In  a  telephone  conversation  with  Dr. 
Wivel  on  January  2, 1992,  and  a  follow¬ 
up  letter  dated  January  7, 1992,  Dr.  Scott 
M.  Freeman  indicated  his  intention  to 
resubmit  his  revised  protocol  to  the 
RAC  for  formal  review  and  approval. 

The  request  was  published  for  comment 
in  the  Federal  Register  on  January  3, 

1992  (57  FR  316). 

During  the  meeting  on  February  10, 
1992,  the  RAC  met  to  review  the 
protocol.  There  was  discussion 
regarding  the  safety  data,  and  the  use  of 
the  term  vaccine.  The  investigator 
agreed  to  delete  all  reference  to  the  term 
vaccine  since  the  protocol  is  designed  to 
evaluate  the  effect  of  TK+  on  TK- cells, 
not  an  immune  response.  After  lengthy 
discussion,  the  RAC,  by  a  vote  of  10  in 
favor,  4  opposed  and  no  abstentions, 
approved  the  protocol  pending  receipt 
of  additional  safety  data  that 
demonstrates  transduced,  irradiated 
cells  are  not  producing  replication- 
competent  helper  viruses  or  generating 
rescued  TK+  virus. 

On  December  10, 1992,  Dr.  Freeman 
submitted  to  ORDA  the  additional  safety 
data  relative  to  the  cell  line,  PA-l-STK. 
The  data  was  reviewed  by  the  RAC 
primary  reviewer,  and  it  was 


determined  that  it  meets  the  request  of 
the  RAC.  The  following  section  mav  be 
added  to  Appendix  D: 

"Appendix  D-XXXIX. 

"Dr.  Scott  M.  Freeman  of  Tulane 
University  Medical  Center,  New 
Orleans,  Louisiana,  can  conduct 
experiments  on  patients  with  epithelial 
ovarian  carcinoma  who  have  clinical 
evidence  of  recurrent,  progressive,  or 
residual  disease  who  have  no  other 
therapy  available  to  prolong  survival. 
Patients  will  be  injected 
intraperitoneally  with  the  irradiated 
PA-1  ovarian  carcinoma  cell  line  which 
has  been  transduced  with  the  herpes 
simplex  thymidine  kinase  (HSV-TK) 
gene.  The  patients  will  then  receive 
ganciclovir  therapy.  Previous  data 
indicates  that  HSV-TK +  tumor  cells 
exhibit  a  killing  effect  on  HSV-TK- 
cells  when  exposed  to  ganciclovir 
therapy.  Patients  will  be  evaluated  for 
safety  and  side  effects  of  this 
treatment.” 

I  accept  this  recommendation  and 
Appendix  D-XXXIX  of  the  NIH 
Guidelines  will  be  added  accordingly. 

II.  Summary  of  Actions 

A.  Addition  to  the  Points  to  Consider  in 
the  Design  and  Submission  of  Protocols 
for  the  Transfer  of  Recombinant  DNA 
into  the  Genome  of  Human  Subjects 
Regarding  Submission  Requirements  for 
Human  Gene  Transfer/Gene  Therapy 
Protocols 

The  following  section  is  added  to  the 
Points  to  Consider: 

"Guidelines  for  the  Submission  and 
Review  of  Human  Gene  Transfer/ 
Therapy  Protocols  for  Review  by  the 
Recombinant  DNA  Advisory  Committee 

"I.  Investigator-Submitted  Material: 

"Written  proposals  should  begin  with 
the  lay  and  scientific  abstracts,  followed 
by  the  Points  to  Consider  and  the 
material  provided  in  the  body  of  an  R01 
(sections  A-D).  When  a  proposal  has 
been  submitted  previously,  there  should 
be  a  short  section  (£200  words) 
immediately  following  the  abstracts  that 
summarizes  major  revisions  since  the 
last  review.  Length  limitations  are  4-5 
pages  for  the  Points  to  Consider,  2  pages 
each  for  CVs  (Biosketch  format)  and  20 
pages  for  the  body  of  the  proposal 
(excluding  tables,  figures,  appendices, 
and  manuscripts).  Data  provided  must 
include  a  description  of  the  elements  in 
the  vector,  the  source  of  that 
information,  and  the  method  by  which 
sequence  data  were  compiled,  plus  3 
diskettes  with  the  vector  sequence  in 
ASCII  format.  Written  material  from 
Principal  Investigators  must  be 
submitted  £8  weeks  before  the  meeting 


Federal  Register  /  Vol.  58,  No.  31  /  Thursday,  February  18,  1993  /  Notices 


9105 


at  which  it  will  be  reviewed;  written 
comments  from  the  primary  reviewers 
>4  weeks  before  the  RAC  meeting;  and 
written  responses  from  the  Principal 
Investigators  £2  weeks  before  the 
meeting. 

“Oral  Presentations  at  RAC  Meetings 
provide  only  a  brief  overview  of  the 
proposal;  they  should  concentrate  on 
questions  raised  by  the  reviewers  before 
and  at  the  meeting.  Oral  presentations 
should  be  520  minutes:  510  minutes  foi* 
the  overview  and  510  minutes  for 
responses  to  the  reviewers’  questions. 

“II.  Reviewers'  Responses: 

“Written  Reviews  should  emphasize 
issues  related  to  gene  marking,  gene 
transfer  or  gene  therapy.  They  should 
state  explicitly  whether  the  Points  to 
Consider  have  been  addressed 
satisfactorily,  and  should  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC),  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social  and  ethical  context 
have  been  resolved.  Whenever  possible, 
criticisms  of  Consent  Forms  should 
include  suggested  revisions  for  the  RAC 
to  consider — provided  as  written 
alternatives.  Reviews  should  also  state 
whether  the  proposal  is: 

“(a)  Acceptable  as  written, 

"(b)  Acceptable  with  specific 
revisions  or  after  satisfactory  responses 
to  specific  questions  raised  on  review, 
or 

“(c)  Unacceptable  in  its  present  form. 

“Oral  Discussion  of  Reviews  at  the 
RAC  Meeting.  It  should  be  possible  to 
present  most  reviews  orally  within  55 
minutes." 

B.  Addition  of  Appendix  D-XXXIV  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

“Appendix  D-XXXIV. 

“Dr.  Michael  T.  Lotze,  University  of 
Pittsburgh,  Pittsburgh,  Pennsylvania, 
can  conduct  experiments  on  twenty 
patients  with  metastatic,  and/or 
unresectable,  locally  advanced 
melanoma,  renal  cell  carcinoma,  breast 
cancer,  or  colon  cancer  who  have  failed 
standard  therapy.  Patients  will  receive 
multiple  subcutaneous  injections  or 
autologous  tumor  cells  combined  with 
an  autologous  fibroblast  cell  line  that 
has  been  transduced  in  vitro  with  the 
gene  coding  for  Interleukin-4  (IL-4)  to 
augment  the  in  vivo  antitumor  effect. 
Patients  will  be  monitored  for  antitumor 
effect  by  PCR  analysis  and  multiple 
biopsy  of  the  injection  site.” 


C.  Addition  of  Appendix  D-XXXV  to  the 
NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

“Appendix  D-XXXV. 

“Dr.  Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  can  conduct 
human  gene  transfer  experiments  on 
patients  £18  years  of  age  with  breast 
cancer,  Hodgkin’s  disease,  or  non- 
Hodgkin’s  lymphoma.  A  total  of  10 
patients  per  year  will  be  enrolled  in  the 
studies  over  a  period  of  four  years. 
Patients  will  undergo  autologous  bone 
marrow  transplantation  with  a  selected 
population  of  Interleukin-3  (IL-3)  or 
granulocyte  colony-stimulating  factor 
(G-CSF)  stimulated  CD34(+)  peripheral 
blood  repopulating  cells  (PBRC)  that 
have  been  transduced  with  the  gene 
coding  for  neomycin  resistance  (neoR) 
using  the  retroviral  vector,  LN.  Patients 
will  be  continuously  monitored  for  neoR 
to  determine  the  relative  contribution  of 
autologous  PBRCs  to  long-term 
hematopoietic  reconstitution. 
Demonstration  of  long-term  contribution 
of  autologous  PBRC  to  hematopoiesis 
will  enable  the  use  of  PBRC  alone  for 
autologous  transplants  and  suggest  the 
use  of  PBRC  as  long-term  carriers  of 
therapeutically  relevant  genes." 

D.  Addition  of  Appendix  D-XXXVI  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Appendix  D-XXXVI. 

“Dr.  Friedrich  G.  Schuening,  Fred 
Hutchinson  Cancer  Research  Center, 
Seattle,  Washington,  can  conduct 
human  gene  transfer  experiments  on 
patients  £  18  years  of  age  with  breast 
cancer,  Hodgkin’s  disease,  or  non- 
Hodgkin’s  lymphoma.  A  total  of  5 
patients  per  year  will  be  enrolled  in  the 
study  over  a  period  of  four  years. 
Patients  will  undergo  allogeneic  bone 
marrow  transplant  with  granulocyte 
colony-stimulating  factor  (G-CSF) 
stimulated  CD34(+)  PBRC  harvested 
from  an  identical  twin  that  have  been 
transduced  with  neoR  using  the 
retroviral  vector,  LN.  Patients  will  be 
continuously  monitored  for  neoR  to 
determine  the  relative  contribution  of 
G-CSF  stimulated  allogeneic  PBRCs  to 
long-term  bone  marrow  engraftment. 
Demonstration  of  long-term  contribution 
of  allogeneic  PBRC  to  hematopoiesis 
will  enable  the  use  of  PBRC  alone  for 
allogeneic  transplants  and  suggest  the 
use  of  PBRC  as  long-term  carriers  of 
therapeutically  relevant  genes.” 


E.  Addition  of  Appendix  D-XXXVII  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

“Appendix  D-XXXVH. 

“Dr.  Malcolm  K.  Brenner  of  St.  Jude 
Children’s  Hospital,  Memphis, 
Tennessee,  and  Dr.  Bonnie  J.  Mills  of 
Baxter  Healthcare  Corporation,  Santa 
Ana,  California,  can  conduct  a 
multicenter  uncontrolled  human  gene 
transfer  experiment  on  12  patients  521 
years  of  age  with  Stage  D  Neuroblastoma 
in  first  or  second  marrow  remission. 
Autologous  bone  marrow  cells  will  be 
separated  into  two  fractions,  purged  and 
unpurged.  Each  fraction  will  be 
transduced  with  the  neoR  gene  by  either 
LNL6  or  GlNa.  Patients  will  be 
monitored  by  the  polymerase  chain 
reaction  (PCR)  for  the  presence  of  neoR. 
The  protocol  is  designed  to  evaluate  the 
safety  and  efficacy  of  the  Neuroblastoma 
Bone  Marrow  Purging  System  following 
high  dose  chemotherapy.” 

F.  Addition  of  Appendix  D-XXXVI1I  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

’■Appendix  D-XXXVUI. 

“Drs.  Carolyn  Keierleber  and  Ann 
Progulske-Fox  of  the  University  of 
Florida,  Gainesville,  Florida,  can 
conduct  experiments  involving  the 
introduction  of  a  gene  coding  for 
tetracycline  resistance  into 
Porphyromonas  gingivalis  at  a  physical 
containment  level  of  Biosafety  Level-2 
(BL-2).” 


G.  Addition  of  Appendix  D-XXXIX  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

“Appendix  D-XXXDC. 

“Dr.  Scott  M.  Freeman  of  Tulane 
University  Medical  Center,  New 
Orleans,  Louisiana,  can  conduct 
experiments  on  patients  with  epithelial 
ovarian  carcinoma  who  have  clinical 
evidence  of  recurrent,  progressive,  or 
residual  disease  who  have  no  other 
therapy  available  to  prolong  survival. 
Patients  will  be  injected 
intraperitoneally  with  the  irradiated 
PA-1  ovarian  carcinoma  cell  line  which 
has  been  transduced  with  the  herpes 
simplex  thymidine  kinase  (HSV-TK) 
gene.  The  patients  will  then  receive 
ganciclovir  therapy.  Previous,  data 
indicates  that  HSV-TK+  tumor  cells 
exhibit  a  killing  effect  on  HSV-TK  - 
cells  when  exposed  to  ganciclovir 
therapy.  Patients  will  be  evaluated  for 
safety  and  side  effects  of  this 
treatment.” 

OMB’s  "Mandatory  Information 
Requirements  for  Federal  Assistance 
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Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 


molecule  techniques  could  be  used.  It 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 


program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Effective  Date:  February  5, 1993. 

Beraadine  Healy, 

Director,  National  Institutes  of  Health. 

(FR  Doc.  93-3820  Filed  2-17-93;  8:45  am) 
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